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Edmund  GKOriNy  Plaintiff  and  Appellant,  v.  Heeulh 
Obakstoi!!^,  (who  was  impleaded  with  Oartis  Judson  et 
al.,)  Defendant  and  £espondent. 

1.  An  absolute  and  unooodittoiMl  transfer,  hj  an  insolvent  retiring  partner  in 
a  firm  which  is  also  insolvent,  of  all  his  interest  in  the  partnership  property, 
to  the  other  partner,  who  thereupon  assamcs  the  partnership  liabilities,  is 
not  rendered  void,  as  against  individual  creditors  of  the  former,  by  the  fact 
that^  as  a  part  of  the  consideration  of  such  transfer,  the  latter  agrees  to 
employ  the  services  of  the  former  and  his  wife,  and  give  them  lodging  upon 
'  tlie  premises  assigned,  and  to  pay  the  wife  a  share  of  the  future  profits 
of  the  business,  if  any.  This  does  not,  necessarily,  show  an  intent  by  the 
retiring  partner,  to  defraud  his  individual  creditors ;  nor  does  it^  by  secur- 
ing to  him  the  beneficial  use  of  a  part  of  the  property,  create  or  reserve  any 
trust  for  his  benefit 

Z  The  previous  decision  of  ibis  Court  in  this  case,  (I  Bosw.,  281,)  reaffirmed* 
(Before  Moncrief,  BoBiatTaoN  and  Monsll,  J.  J.) 

Heard,  October  13 ;  decided,  November  29,  1862. 

Appeal  from  a  judgment  in  favor  of  the  defendant, 
eutei'ed  ui>on  the  decision  of  the  Court,  after  a  trial  at 
Special  Term. 

This  action  was  brought  by  the  plaintiff,  a  judgment 

creditor  of  Curtis  Judson,  against  him  and  Hiram  Cran* 

ston  and  George  Slater,  to  set  aside  an  assignment  and 
Busw. — ^VoL.  X.       1 
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GrifEln  T.  Cranston  et  al 


transfer,  made  by  Judson  to  the  defendant  Oranston,  and 
to  have  it  declared  fraudulent  and  void,  as  to  the  plaintiff. 

On  the  5th  of  Becember,  1854,  the  copartnership  there- 
tofore existing'  between  the  defendants,  Jndson  and  Oran 
ston,  Tvas  dissolved  by  mutual  consent  An  instrument  in 
writing  was,  on  that  day,  signed  by  the  respective  parties, 
which  provided  thafc  the*  business  of  tbe  firm  was  to  bo 
settled  by  Cranston,  who  alone  was  authorized  to  sign  the 
firm  name  in  liquidation.  Simultaneously  with  the  sign- 
ing of  the  dissolution  of  the  ficm,  Judson  executed  and 
delivered  to  Oranston,  three  several  itistruments,  which 
form  the  subject  of  complaint  in  this  action. 

By  the  first  of  these  instruments  Judson,  in  considera- 
tion of  one, hundred  dollars,  paid  to  him  by  Cranston,  sold, 
assigned,  transferred,  and  set  over  unto  Cranston,  all  the 
right,  title  and  interest  of  Judson,  in  and  to  all  the  pro- 
perty and  effects  of  the  firm  of  Judson  &  Cranston,,  of  ever  j 
sort,  kind  and  description. 

By  the  second  of  said  instruments)  Judson  acknowlec^ed 
himself  to  be  indebted  to  Cranston  in  the  sum  of  twenty- 
five  thousand  dollam,  and  as  security  for  said  sum,  be  did 
thereby  mortgage,  sell  and  assign  unto  said  Cranston,  all 
his  property,  of  every  description,  being  in  the  Brevoort 
House,  in  the  City  of  New  York,  with  power  to  sell  the 
same  and  appropriate  tbe  proceeds  to  tbe  payment  of  said 
debt 

By  the  third  instrument  Cranston  agreed  to  employ 
Judson  and  his  wife,  in  the  New  York  Hotel,  during  the 
term  of  the  lease  thereof,  and  for  any  new  term  Cranston 
might  procmre ;  and,  as  a  compensation  for  their  services^ 
and  in  consideration  of  the  services  of  said  Judson  and 
his  wife,  to  be  rendered  to  Cranston  in  such  manner  as 
he  should  direct,  Cranirton  agreed  that  Judson  and  his 
family  should  be  permitted  to  occupy  tbe  rooms  at  present 
occupied  by  them  in  said  hotel,  and  to  have  their  board 
therein  in  addition  thereto. 

It  waa  fiu*ther  agreed,  in  addition  to  the  above,  that 
Mrs.  Judson  should  receive,  as  a  compensation  for  her 
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8Qrviees>  a  ^hare^  of  tba  profita  of  the  bnsiuefiK^  equal  to 
BoA  Beit  to  ra:ceed  tbe  rate  of  $5,000  per  aonom,  such 
piofita  to  be  asoeEtained  at  the  end  of  the  t»rui»  and  not 
befboe^  CEWPston  did  not  g:aaiiant6e  thei»  should  be  any 
pEofltB,  He  agreed  that  so  lopg  as  he  remaiaed  proprietov 
of  tiie  hotel,  Jodsou  a^d  family  should  be  perniitted  to 
oGcapy  their  said  rooms*  and  in  case  of  a  vojiuitary  sala 
he  engaged  to  require  the  parchaser  to  enter  into  a  similas 
airangement  witii  Jiidson. 

At  the  time  of  these  transfers,  and  of  the  date  of  this 
agreeiaent,  Jiklsou  aad  Qranston  we?e  pactoers  in  the> 
business  of  hotel  keeping,  and  as  snob,  were  the  ownera 
of  a  lease  of  the  premises  known  as  the  ISi^w  York  Bote}, 
whidi  lease  was  to  expire  on  the  first  of  October,  1855. 
They  also  owned  the  furniture  and  flatuses  of  the  hotel* 

The  Yanooa  agreements  above  stated  are  given  at, 
length  in  the  report  of  a  former  decision  in  this  case,, 
in  1  Bosw.,  281 ;  wh^ e  a  judgment,  recovered  by  the  plains- 
tifl;  was  reversed  and  a  new  trial  oardered*  The  cause « 
came  up  again  on  a  motion  to  vacate  the  order  for  a  new 
trial,  but  that  proceeding,  which  is  reported  in  5  Bosw., 
65ft,  did  not  involve  the  merits  of  the  case. 

The  cause  was  tried  again,  before  Mr.  Justice  Hoffscax^ 
without  a  Jury^  commencing  on  the  1st  of  November, 
1860^  The  case  upon  this  appeal  contains  only  the  pleads 
inga,  the  finding  of  the  Oom*t,  and  the  exceptions  thereto. 

The  Justice  found  as  facts,  that,  poor  to  the  6th  of 
]>ecember,  1854^  Judson  had,  upon  paper  made  by  him, 
in  the  name  of  the  flrfii»  obtained  the  sum  of  twenty-five 
thousand  dollars,  almost  all  of  which  he  had  used  for  his 
individual  purposes,  all  of  which  was  without  the  know- 
ledge or  consent  of  Cranston,  Of  this  amount  seventeen 
thousand  five  hundred  dollars  was  secured  by  a  mortgage 
upon  the  furniture  of  the  Kew  York  Hotels  which  had 
become  due.  Part  of  the  moneys  raised  by  Judson  on  tba 
credit  of  the  firm,  was  employed  in  furadshing  the  Brevoorfi 
Houee,  which  Jmlson  had  then  hired. 
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The  Justice  further  found,  that,  at  the  time  of  the 
dissolution  Oranston  verbally  agreed  to  assume  payment 
of  all  the  debts  and  liabilities  of  the  firm,  including  the 
said  sum  of  twenty-five  thousand  dollars  borrowed  by 
Judson.  That  the  whole  value  of  the  property  and  efibcts 
of  the  firnl  was  $132,354.03.  This,  however,  did  not 
specifically  include  the  good  will,  as  it  is  termed,  and 
chance  of  a  renewal  of  the  lease,  which  passed  by  the 
transfer  to  Cranston.  The  liabilities  of  the  firm,  including 
$8,181.09,  balance  to  the  credit  of  Oranston,  was  the  sum 
of  $131,515.80,  leaving  a  surplus  over  the  liabilities  oi 
$838.23.  Judson  was  indebted  to  the  firm  in  the  sum 
of  $13,456.19,  which  was  not  included  in  the  amount  of 
assets.  The  Justice  further  found  that  Judson  was  wholly 
insolvent.  He  also  found  that  the  firm  of  Judson  &  Grans- 
ton,  if  compelled  then  to  go  into  liquidation  would  have 
been  insolvent ;  that  the  consent  of  Judson  to  the  dissolu- 
tion of  the  firm,  the  assignment  by  him  of  his  interest,  and 
the  mortgage  for  $25,000,  constituted,  collectively,  the 
consideration  for  Oranston's  assumption  of  the  debts  of 
the  firm,  and  for  tiie  employment  of  Judson  and  wi^e ;  and 
that  the  service  contract,  and  the  assumption  of  such  debts 
constituted,  collectively,  the  consideration  for  Judson's 
consent  to  dissolve  the  firm,  to  make  the  assignment  and 
to  execute  the  mortgage ;  that  the  four  instruments  were 
executed  on  the  night  of  the  5th  of  December,  1854; 
the  instrument  of  dissolution  first,  the  assignment  second, 
the  mortgage  third,  and  the  service  contract  last ;  but  all 
were  delivered  together,  and  were  made  parts  of  the  same 
transaction  in  the  sense  that  they  resiiectively  formed  the 
consideration  of  the  divers  engagements  of  the  parties. 

The  Justice  further  found  that  the  mortgage  of  f  25,000 
was  given  to  secure  Oranston  for  any  indebtedness  of  any 
kind,  which,  upon  a  final  accounting,  it  might  appear  Jud- 
son owed  him,  and  also  to  indemnify  him  against  any 
liabilities  of  the  firm  then  undiscovered.  That  since  the 
dissolution  Oranston  had  assumed  payment  of  a  large 
part  of  the  debts  created  by  Judson,  among  them  debts  to 
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Whiting  and  Turner  amounting  to  $18,500;  so  that  Jud- 
son  had  been  discharged  from  any  liability  to  such  credit- 
ors. That  there  was  no  agreement  to  reinstate  Judson  in 
the  same  relation  as  before  the  dissolation,  when  he  should 
have  settled  with  his  creditors,  or  that  he  should  share  in 
the  benefit  of  the  renewed  lease.  That  Judson  subse- 
quently, for  the  consideration  of  $6,700,  assigned  to  Bin- 
inger  &  Glark  the  said  service  contract,  and  that  Oranston 
gave  to  them  his  individual  bond  for  $6,700. 

The  action  in  which  judgment  was  recovered  by  the 
plaintiff  against  Judson,  was  upon  contracts  made  by 
Judson  before  the  5th  of  December,  1854. 

The  Justice  then  found  that  there  was  no  fraud  or  fraudu- 
lent intent  in  fact,  in  the  agreement  and  settlement  of 
the  5th  of  December,  1854^  to  hinder,  delay  or  defraud  the 
individual  creditors  of  Judson,  nor  in  the  various  instru- 
ments executed  on  that  day  between  the  parties,  nor  in 
any  or  either  of  them. 

Upon  these  facts  the  Justice  declared  the  dissolution  of 
the  copartnership  between  Judson  and  Oranston,  and^the 
assignment  of  the  partnership  property  by  Judson  to 
Oranston,  to  be  legal,  valid  and  effectual  as  against  Jud- 
son and  his  creditors,  and  that  there  was  no  fraud  to  be 
concluded  from  the  instruments  themselves.  He  accord- 
ingly adjudged  that  the  complaint  should  be  dismissed 
with  costs.    To  these  conclusions  the  plaintiff  excepted. 

D.  D.  Field,  for  plaintiff,  appellant 

I.  The  transfers  of  Judson's  property  and  interest  to 
Oranston  were  made  partly  in  trust  for  Judson's  use: 
1.  The  contract  securing  to  him  and  his  family  rooms  and 
board,  &c.,  was  the  reservation  to  Judson  of  such  a  bene- 
ficial use  in  property  which  he  had  absolutely  assigned, 
and  not  merely  mortgaged,  as  comes  within  the  conden>- 
nation  of  the  statute  in  relation  to  transfers  of  property, 
in  trust  for  the  use  of  the  vendor.  (2  B.  S.,  135,  ^1.)  The 
assignment  is,  therefore,  void.  {Goodrich  v.  DownSj  6  Hill, 
438;  Barney  v.  Griffin,  2  N.  T.  E.,  365;  Curtis  v.  Leavitt^ 
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15  Id.,  204.)  2.  But  the  reservation  or  trnst  for  Jndson^s 
benefit  appears  from  the  drenmstances  that  he  was  to  ren- 
der service,  and,  in  consideradon  of  it,  was  to  receive 
lodging  and  board,  bat  no  wages;  and  the  compensation 
of  Mrs.  Jndsou*s  services  he  was  entitled  to,  and  his 
creditors  were  entitled  to  the  benefit  of  that  right.  {Tripp 
V.  ChUds,  14  Barb.,  85.)  And  this  benefit  was  to  accrue 
to  Jodson  in  virtue  of,  and  out  of  his  interest  in  the  hotel 
property. 

II.  The  transfers  of  Judson^s  property  and  interests, 
effected  by  this  instrument,  were  made  with  the  intent  to 
hinder,  delay  or  definaud  bis  creditors*  (2  B.  S.,  137,  ^  1.) 

Wlien  the  law  declares  an  instrument  to  foe  fraudulent 
upon  its  face,  no  evidence  of  intention  can  change  the 
legal  conclusion.  It  matters  nothing  how  the  question  of 
fraud  in  fact  may  stand.  {Seymour  v.  Wilson,  14  N.  Y.,  [4 
Kern.,]  669;  JEdgeM  v.  H^rt,  9  N.  Y.  B.,  [5  Seld.,]  216, 
217 ;  Dunham  v.  Waterman,  17  N.  Y.  B.,  [3  Smith,]  20, 
21.) 

Tk  l%e  necessary  eflRsct  of  the  transaction  between  Jud- 
80n  and  Oranston  was  to  place  the  earnings  of  the  former 
beyond  the  reach  of  his  creditors,  in  the  shape  of  profits 
payable  to^  his  wife.  {Janes  v.  Whiibready  20  Law  Jour., 
F.  S.,  Part  II,  Oom.  B.,  217.)  2.  Having  the  salary 
reserved  to  his  wife,  disdoses  an  evident  intent  to. place  it 
beyond  the  readi  of  his  creditors.  3.  Either  the  assign- 
ment or  the  mortgage  was  without  consideration ;  for  if  the 
consideration  of  the  transfer  was  Cranston's  agreement  to 
pay  Jndson*B  individual  debts,  contracted  in  the  name  of 
the  firm,  then  there  was  no  consideration  for  the  mortgage, 
and  if  the  consideration  of  the  mortgage  was  Oranston'a 
agreement  to  pay  these  debts,  then  there  was  no  considera* 
tion  for  the  transfer. 

III.  The  four  papers  being  parts  of  one  instrument,  any 
fatal  vice  in  either  afibcts  and  vitiates  all  the  rest,  and 
avoids  the  whole  transaction. 
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Soraee  F.  CUrk^  for  defendant,  respondent. 

I.  The  allegation  of  fraud  was  disproved  by  the  evi- 
denoe,  and  the  finding  of  the  Judge  upon  that  question  is 
eonclusive.  This  is,  by  the  statute,  a  question  of  fact, 
and  no  inference*  of  fraudulent  intent  in  the  transaction 
.can  be  drawn. 

II.  All  the  points  urged  by  the  plaintiff  have  been 
expressly  decided  in  this  Gourt  at  Oeneral  Term.  (See 
Griffin  v.  Cranston^  1  Bosw.,  281.) 

MqscbiiL,  J.  The  evidence  taken  on  the  trial,  of  Hie 
action  not  having  been  incorporated  in  the  case  npon 
which  this  appeal  was  heacd,  we  are  not  called  npon  to 
review  any  of  the  findings  <3i  fact,  except  the  finding  that 
there  was  no  fraud  in  the  transaction  between  Judson  and 
OranstoBt  nor  any  intent  to  hinder,  delay  or  defraud  the 
individual  creditors  ot  Jndson.  We  are  to  assume  that  all 
the  other  facts  found  by  the  Court  are  sustained  by  tbe 
evidence.  The  sole  question  therefore  is,  is  there,  upon 
the  £aceof  the  several  iustranient«,  executed  between  Jud- 
son and  Cranston,  on  the  5th  of  December,  1854,  in  con- 
nection with  the  facts  found  by  the  Court,  intrinsic  and 
inhereut  evideoee  of  an  intent,  by  Judson,  to  hinder,  delay 
or  def rand  his  individual  creditors  ?  These  several  papers  are 
parts  of  one  entire  transaction,  and  are  to  be  read  and  oon- 
straed  OS  if  incorporated  into  one  instrument ;  and  we  are 
to  detennine  from  them,  collectively,  whether  they  contain 
proofs  of  a  fraudulent  design,  on  the  part  of  Judson«  The 
finding  of  the  Justice,  of  the  consideration  of  the  $25,000 
mortgage,  might  be  open  to  qnestion,  had  we  the  evidence 
before  us.  From  the  instrument  itself,  it  does  not  seem  to 
hav^  been  executed  for  any  other  purpose  than  is  therein 
declared,  namely,  as  a  security  for  the  sum  of  $25,000. 
^  But  we  cannot  say  what  evidence  there  may  have  been 
admitted,  without  objection,  which  Justified  the  finding 
that  it  was  given  to  secure  Cranston  for  any  indebtedness 
of  any  kind,  and  to  indemnify  him  against  any  liabilities  of 
the  firm  then  undiscovered. 
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The  gronnds  npon  which  the  plaintiff  claims  the  trans* 
action  to  be  fraudulent  and  void,  as  to  the  individual  cre- 
ditors of  Judson,  are  first,  that  the  effect  was  to  remove 
from  the  reach  of  his  creditors,  not  only  all  his  present 
property,  but  also  all  future  benefits  which  might  accrue 
to  him  in  respect  to  it ;  and  second,  that  it  secured  to  Jud- 
son  and  his  family  a  beneficial  use  of  the  property,  or  of 
some  part  of  it,  notwithstanding  the  assignment. 

The  only  evidence  of  any  intent,  on  the  part  of  Jndson, 
to  remove  from  the  reach  of  his  creditors,  the  fature  bene- 
fits which  it  is  alleged  he  hoped  might  accrue  to  himself, 
in  respect  to  the  property  assigned,  is  found  in  the  service 
contract,  where  it  is  agreed  that,  in  consideration  of  the 
*  services  of  Judson  and  his  wife,  he  was  to  be  allowed  to 
occupy^ the  rooms  in  the  hotel  then  occupied  by  them,  to 
have  their  board,  and  she,  Mrs.  Judson,  to  have  a  share  of 
the  profits  of  the  business  equal  to,  and  not  exceeding  the 
sum  of  15,000  per  annum.  By  the  terms  of  this  agreement 
the  only  compensation  which  Judson  was  to  receive  for  his 
services  was,  the  use  of  the  rooms  then  occupied  by  him  and 
his  wife,  and  their  board  in  the  hotel.  So  far,  only,  is  he  a 
party  to  the  contract.  All  the  other  stipulations  concern 
his  wife,  and  not  himself.  It  is  agreed  that  she  shall 
receive,  as  a  compensation  for  her  services,  a  share  of  the 
profits,  equal  to,  but  exceeding  $5,000  per  annum.  There 
is  no  guatentee  of  profits,  nor  has  she  or  her  husband  any 
right  to  an  account  of  the  profits  or  of  the  business,  until 
the  expiration  of  the  term,  which  was  to  continue  during 
the  term  of  the  lease,  and  of  any  renewal  thereof.  Mrs. 
Judson  was  a  party  to  the  contract,  and  as  far  as  she 
could  be,  was  bound  by  its  provisions.  It  is  not  necessary 
here,  to  inquire  whether  such  an  agreement  couldP  be 
enforced  against  Mrs.  Jndson,  nor  whether  the  $5,000  com« 
pensation  for  her  services  did  not  belong  to  her  husband, 
and  might  not  be  seized  by  his  creditors.  It  has  been 
assigned  by  Judson  and  his  wife  to  one  of  his  creditors, 
and  is  not  sought  to  be  reached  by  this  action. 
*    Judson  was  insolvent  and  embarrassed,  a  debtor  to  the  firm 
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in  upwards  of  $13,000»  the  firm's  assets  less  than  its  liabili* 
ties,  and  itself  on  the  verge  of  bankruptcy.  In  this  state 
of  affiEiirs  Jndson  transferred  to  Cranston  all  his  interest  in 
the  partnership  property  and  effects,  gave  a  mortgage  to 
secure  Cranston  for  any  indebtedness  of  any  kind,  which, 
upon  a  final  accounting,  might  appear  that  Judson  owed 
him,  and  to  indemnify  him  against  any  liabilities  of  the 
firm  then  undiscorered.  As  a  consideration  moving  to 
Judson,  Cranston  assumed  all  the  debts,  and  agreed  to 
give  employment  to  Jndson  and  his  wife  in  the  hotel,  and 
to  allow  them  to  occupy  rooms  therein* 

Although  the  effect  of  this  employment  was  to  secure  a 
benefit  to  Judson,  I  cannot  see  in  it  any  evidence  of  an 
intent  to  defraud  his  individual  creditors.  The  interest  of 
Judson,  at  the  time  of  the  transfer,  in  the  hotel  property 
and  partnership  effects,  was  of  no  value  whatever.  The 
partnership  debts  were  first  to  be  paid,  and  the  firm,  if 
compelled  to  go  into  liquidation,  was  insolvent.  The  part- 
nership creditors  would  bave  exhausted  all  the  partnership 
property,  leaving  nothing  for  individual  creditors.  There 
was  no  trust,  express  or  implied,  created  for  Judson's  use. 
JBQs  entire  mterest  in  the  property  was  conveyed  to  Crans- 
ton, without  reservation  or  restriction.  He  parted  with 
all  control  over  and  right  to  it,  and  the  Justice  has 
expressly  found  as  a  fact,  that  there  was  no  agreement 
that  he  should  be  reinstated  in  the  relation  he  had  before 
the  dissolution,  when  he  should  have  settled  with  his 
creditors,  or  that  he  should  share  the  benefit  of  the 
renewed  lease.  In  short,  I  cannot  discern,  that  after  this 
transfer  to  Cranston,  Judson  had  any  more  right  to  or 
interest  in  the  assigned  property  thau  any  servant  who 
might  on  that  day  have  entered  into  the  employment  of 
Cranston,  in  the  hotel. 

There  is  no  extrinsic  evidence  of  fraud  in  this  case.  No 
fietcts  or  circumstances  are  shown  which  would  produce 
conviction  on  fhe  mind,  that  Judson  designed  to  hind^, 
delay  and  defraud  his  creditors.  From  the  service  contract 
alone  we  are  called  upon  to  spell  out  such  a  fraudu-* 
BoBw.— Vol.  X.       2 
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lent  iuteut  To  vitiate  this  sale,  there  must  have  been 
fraud  in  fact ;  (what  was  formerly  denominated  fraud  in 
law,  no  longer  exists;)  (Oiinnitvgham  v.  Freeborn^  11 
Wend.,  240 ;  Wilson  v.  Bobertson,  21  N.  Y.  B.,  687,  592 ; ) 
and  we  must  be  able  to  say  that  the  provisions  of  the 
instrument  are  such,  that  when  carried  out  to  their  appa- 
rent and  reasonable  intent,  it  will  be  fraudulent  in  its 
operation.  We  cannot  presume  fraud  when  the  instru- 
ment admits  of  a  contrary  construction.  {Kellogg  v.  /SZatc- 
ton,  15  Barb.7  56 ;  11  N.  Y.  K.,  302.) 

The  only  future  benefit  which  was  likely  to  accnie  to 
Judson,  by  the  transfer,  was  exemption  from  liability  for 
the  debts  of  the  firm.  This  was  a  sufficient  consideration 
for  the  sale.  The  debts  assumed  by  Oranston  were  equal 
to  the  assets,  if  not  in  excess  of  them,  and  w^*e  entitled 
to  preference  in  payment,  to  the  individual  creditors  of 
Judson. 

Although  it  was  a  part  of  the  arrangement  that  Judson 
and  wife  were  to  be  allowed  the  use  of  the  rooms  in  the 
hotel  then  occupied  by  them,  yet  this  was  not  a  benefit 
derived  from  the  transfer,  but  from  an  independent  agree- 
ment, to  be  compensated  for  to  Oranston,  by  the  future 
services  to  be  rendered  by  Judson  and  wife.  Part  of  the 
inducement  for  the  sale  doubtless  was,  that  Judson  should 
be  taken  into  the  employment  of  Oranston ;  but  the  trans- 
fer was  absolute,  and  complete,  without  reservation,  and 
did  not  secure  such  a  future  benefit  from  the  assigned 
property  as  would  render  the  assignment  void.  Board 
and  lodging  were  all  Judson  and  wife  were  to  receive  for 
their  services  unless  there  were  profits,  and  the  contingency 
of  profits  was  to  depend,  in  some  degree,  upon  their  own 
exertions. 

But  it  is  also  claimed  by  the  plaintiff  that  the  transfer 
secured  to  Judson  and  his  family  the  beneficial  use  of  a 
p^rt  of  the  assigned  property ;  that  it,  in  effect,  created  a 
trust  in  favor  of  Judson ;  and  for  these  reasons  was  void. 
There  was  no  reservation  by  Judson  of  the  rooms  in  the 
hotel,  which  would  give  him  the  right  of  entry,  or  to  avoid 
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the  sale,  if  entry  was  denied*  His  conveyance  was  abso- 
lute, and  under  his  contract  he  would  have  no  more  than 
a  simple  right  of  action  for  damages. 

The  cases  to  which  we  were  referred  by  fhe  plaintiff's 
counsel  were  reservations  of  parts  of  the  assigned  property 
for  the  benefit  of  the  assignor;  thus  in  Goodrich  v.  DounUf 
(6  Hill,  438,)  the  assignment  was  to  pay  a  part  of  the 
creditors*  and  if  any  surplus  remained,  to  pay  it  to 
the  assignor.  The  assignment  did  not  provide  for  the 
payment  of  all  the  debts.  It  was  held  void  as  creating  a 
trust  for  the  benefit  of  the  assignor.  In  Carpenter  r. 
Underwoodf  (19  N.  Y.  B.,  520,)  the  assignment  was  of 
all  the  assignor's  property  '*  except  a  claim  he  held  i^ainst 
S.  H.  &  P.  0.p  then  in  suit  in  the  Supreme  Oourt."  Tlie 
Ceurt  say  here  is  no  reservation  for  the  advantage  or 
benefit  of  the  assignor,  and  held  the  assignment  valid. 

AU  these  questions,  as  far  as  my  investigations  have 
gone^  have  arisen  in  oases  of  assignments  in  trust  to  pa{r 
erectors,  and  none  of  them  in  cases  where  thare  has  been 
a  sale  of  all  the  interest  of  the  assignor,  for  a  sufficient 
consideration ;  an^  althoagh  the  language  of  tho  statute 
OMnprehends  a  transfer  absolute  on'  its  face,  but  intended 
to  create  a  trust  in  favor  ef  the  teansferrer,  and  although 
eveey  transfer  of  property  necessarily  removes  it  from  the 
reach  of  creditors  and  tends  to  hinder  and  delay  them, 
•till,  if  the  transfer  is  made  for  a  proper  object,  and  with 
an  honest  purpose*  it  is  not  void* 

Againi  if  the  transaetioa  between  these  parties  can  be 
regarded  as  {A^ividing  for  the  future  employment  of  Jud- 
son  and  wife,  in  the  same  business  theretofore  carried  on 
by  Judson  and  Omnston,  it  does  not  follow  that  the  assign- 
ment and  transfer  were  void.  Provisions  in  assignments 
authortang  the  assignee  to  employ  agents  for  the  purpose 
of  executing  the  tarust,  have  always  been  upheld,  (Bucrill 
on  Assignments,  1st  ed.,  205,  442,)  and  do  not  flirnish  any 
evidence  of  a  fraudulent  design. 

As  a  consideration  in  part,  for  an  absolute  and  uncon- 
ditional transfer  of  all  the  interest  of  Judson  in  the 


12  OASES  IN  THE  SUPEBIOB  OOtlBT. 

GriflBn  T.  GranBton  et  dL 

^^—      I  ■    I    I  ..11  ,  — — ^— .^»— ^»^— ^— — ^»^i.— ^ 

partnership  property  and  effects,  it  was  lawful  and  consis- 
tent with  an  honest  purpose  for  Oranston  to  take  Jiidson 
into  his  servicci  and  to  agree  to  give  to  him  and  his  wife 
board  and  lodging,  and  a  farther  compensation  if  the 
business  earned  it  That  no  trust  was  created  thereby  in 
favor  of  Judson,  nor  was  there  any  benefit  secured  to  him 
which  would  evince  an  intent  to  hinder  and  delay  his 
creditors,  is,  to  my  mind,  most  manifest 

The  rights  of  the  individual  creditors  of  Judson  were 
subordinate  to  those  of  the  creditors  of  the  firm ;  and  the 
only  interest  the  former  could  reach,  was  that  remain- 
ing to  Judson,  after  the  payment  of  the  firm  debts.  It 
seems  to  me,  therefore,  that  the  only  ground  upon  which 
the  individual  creditors  of  Judson  coul<i  successfully 
attack  this  transfer,  is,  that  the  consideration  was  inade- 
quate, which,  in  conjunction  with  other  facts,  might  tender 
the  sale  void. 

Not  being  called  upon,  as  already  stated,  to  review  the 
findings  of  fact  in  this  case,  further  than  the  alleged  fraud 
appears  upon  the  face  of  the  papers,  we  are  relieved  fh>m 
all  difficulty,  if  any  existed,  by  the  previous  decision  of  the 
Oourt  in  this  case.  (1  Bosw.,  281.) 

When  the  case  was  tip  before,  it  was  upon  an  appeal 
from  a  judgment  in  favor  of  the  plaintiff,  declaring  the 
transfer  and  assignment  void.  The  same  facts  found  on 
the  second  trial  were  found,  substantially,  on  the  first,  but 
with  a  different  result.  The  Oourt,  on  appeal,  reversed 
the  judgment,  holding  (p.  310)  that  *'tbe  fact  of  making 
this  agreement  with  Judson,  for  the  services  of  himself 
and  wife,  considering  the  peculiar  circumstances  under 
which  it  was  made,  furnishes  no  satisfactory  evidence  that 
Judson  transferred  his  interest  in  the  hotel,  with  intent  to 
defraud  his  creditors." 

I  see  no  reason  why  the  findings  and  conclusions  of  the 
Justice  upon  this  trial  should  be  disturbed. 
'    The  judgment  should  be  affirmed. 
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BoBJBBrrsour,  J.  This  is  an  action  brought  by  a  jndg^ 
ment  creditor  of  the  defendant,  Judson,  to  set  aside  two 
instraments  execated  by  him  to  the  defendant,  Oranston, 
on  the  5th  of  December,  1854.  The  first  of  those  instra- 
ments is  a  release  by  Jadson  to  Oranston  of  all  his  interest 
in  a  partnership  previously  existing  between  them.  The 
second  is  a  mortgage  executed  by  Judson  to  Oranston  for 
$25,000,  on  certain  chattels  then  in  a  building  known  as 
the  Brevoort  House.  The  case  contains  none  of  the  evi- 
dence, and  only  the  findings  of  the  Oourt.  Among  those 
findings  is  one,  that  there  was  no  fraud  or  fraudulent 
intent  in  fact,  in  the  execution  of  such  instruments,  and 
another,  that  sudi  two  instruments  were  executed  on  the 
day  of  their  date,  as  part  of  one  transaction,  with  two 
other  instruments  which  were  executed  on  the  same  occa- 
sion ;  one  being  a  dissolution  of  the  piy^nership  contract 
theretofore  existing  between  Judson  and  Oranston,  and 
the  other,  what  is  termed  a  service  contract,  signed  only 
by  the  latter,  for  the  employment  by  him  of  Mr.  and  Mrs. 
Jadson,  for  certain  compensation.  It  was  also  found  that 
such  four  instruments  termed  the  consideration  for  each 
other;  that  Oranston  agreed  verbally  to  assume  the  debts 
of  the  concern  then  kaown,  and  the  mortgage  of  $25,000 
was  executed  to  secure  Iiim  fi>r  any  indebtedness  of  Jud- 
son to  him,  and  for  any  undiscovered  liabilities  of  the 
concern. 

Nothing  on  the  &ce  of  either  of  the  instruments  assailed 
shows  any  fraud,  but  it  is  claimed  that  the  service  con- 
tract, being  part  of  the  consideration  for  them,  shows  that 
tbey  were  for  a  fraudulent  purpose.  The  statute  against 
fraudulent  conveyances  makes  every  instrument  void, 
which  is  made  with  an  intent  to  hinder,  delay  and  defraud 
creditors,  (2  B.  S.,  137,  ^  1 ;)  but  it  also  makes  such  a 
fiaudul^it  intent  a  question  of  fact  and  not  of  law.  (2  B. 
&,  137,  ^  4.)  Oourts  have,  however,  assumed,  that  the 
intent  of  an  instrument  may  be  gathered  from  its  face, 
and,  no  evidence  being  admissible  to  contradict  it,  that 
where  a  fraudulent  intent  is  apparent  intrinsically,  it  must 
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be  t^ea  us  eouoliisivQ  evjd^Boe  of  tlpe  inLtent  to  dQfniad 
wbteh  makea  tbe  insbrniaQDb  votd^  Ti)e  iDomentf  1m>w«« 
ever^  extrinsic  evidooce  becoiDe^  noceesavy  to  b1m>«  tlio 
fraud,  the  intent  beeomos  a  qoeetioo  of  fact,  and  must  h^ 
decided  as  spch.  Th^  learned  Judge  hm  foumdt  in  tbia 
ease,  against  sucb  an  intent*  as  a  fisMot;  audi  tbeie  ia  mt^ 
tfiiiHy  notbing  in  his  othei  ftaidbiga  to  entitle  this  Ooarfe  to 
O^ertbroir  hia  Judgment  upon  tiuut  point. 

I  have  not  been  able  to  find  any  case,  nor  has  any  been 
pointed  out  to  us,  in  which  it  ia  held,  that  where  ootempi>* 
raneous  instramenta  aie  to  be  hadreeoovse  to,  to  establish 
a  iraudnlent  intent  in  an  instrnoieDt,  it  beoomes  tbe  lesR  a 
question  of  faet^  rinoe  they  are  introiiueed  as  more  evi- 
dence at  lavge,  are  not  cooelusive,  aaid  other  eiddenoe  may 
be  equally  well  introduced  to  rebnt  the  inference.  It  is 
possibte  that  whei\they  are  mutual  consid«Btions  for  each 
other,  and  no  other  cifoumstances  are  added,  it  may  become 
a  qnestiou.of  law  notwitti^Dding  the  rigorous  wording  of 
the  statute.  But  then  the  fraudulent  character  of  either 
must  depend  exclusively  upon  the  intended  fraud  mani- 
fested upoD  the  &ee  of  both,  without  regard  to  any  extrin- 
sio  facts  not  neoessaiy  to  give  a  legal  interpretation  to 
their  termi^.  ^ 

The  service  contract,  the  t^rms  of  which  axe  said  to  render 
the  mortgage  and  assign  ment  void,  provides  for  the  employ- 
ment of  Mr.  and  Mrs.  Judson  during  the  continuance  of 
an  existing  lease  and  any  new  term,  by  Mr.  Oranston,  in 
sueh  manner  as  he  should  £rect^  in  the  l^ew  York  Hotel, 
tat  con<faioting  which  the  partnership  had  been  created, 
as  a  compensation  for  which  tbey  were  to  be  allowed  th^ 
board,  and  to  occupy  certain  rooms  then  occupied  by  them 
in  such  hotel,  as  long  as  Oranston  was  proprietor^  and  Mrs. 
Judson  was  to  reeeive,  as  a  compensation  for  her  services, 
a  share  of  the  profits  of  the  business  not  exceeding 
$5,000  a  year,  to  be  ascertained  at  the  end  of  the  term. 
Oranston  agreed,  in  ease  of  a  sale,  to  secure  a  similar 
agreement  from^  the  purchaser.  It  contained  no  guaranty 
of  pffo&ta» 
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Of  conrse  in  detennining  on  the  frandulent  intent  mani- 
fested by  such  agreement,  all  accompanying  occurreneod, 
snch  as  the  condnct  (rt*  the  retiring  i>artn^,  hi9  debts  and 
liabilities,  the  relative  value  of  the  partnership  property 
and  debta,  and  all  ofihers  mmt  be  discarded^  Thei  whole 
controversy  is  narrowed  to  a  single  question,  whether  an 
agreement  to  dissolve  a  partnership,  transfer  the  interest 
of  a  retiring  partner  to  a  continuing  one,  and  secure  the 
latter  against  anymore  than  certain  liabilities  of  the  part- 
nership, and  also  for  any  indebtedness  of  the  retiring 
partner,  is  made  fraudulent  and  void,  by  taking  therefor 
an  agreement  to  be  allowed  rooms  and  board  for  the 
letiring  pairtxier  and  his  wife,  in  the  hotel  which  the  part' 
nerstaip  pceviomly  held  jointly,  and  an  interest  in  Hie 
profits  to  be  paid  to  the  wife,  in  consideration  of  such 
retiring  partner  and  his  wife  remaining  in  the  employ- 
ment of  the  continuing  partner. 

After  the  lease  was  transferred,  the  continuing  partner 
had  exclusive  dominion  over  all  parts  of  the  building;  an 
agreement  to  allow  any  one  to  occupy  a  room  in  it,  was 
not  a  lease  of  it;  if  it  were,  there  is.no  legal  objection  to 
a  person's  leasing  all  but  certain  parts  of  a  building; 
those  parts  may  be  subject  to  his  creditors'  claims,  but 
their  reservation  will  not  make  the  lease  void.  If  there  ia 
any  disproportion  between  the  services  and  compensation, 
it  is  not  apparent  judicially.  JSTor  do  I  know  any  rule  of 
law  to  prevent  a  contract  for  seVvices  with  a  husband  and 
wife,  for  money  to  be  paid  to  the  wife,  or  even  allowing 
her  to  have  a  share  of  profits;  if  there  is,  his  creditors 
can  still  reach  snch  amounts  as  may  become  due. 

This  Gonrt  cannot  judicially  deteruune,  that  the  interest^ 
sold  by  the  defendant,  Judson,  was  worth  more  than  hisi 
contract  with  the  defendant,  Cranston;  and,  as  I  have 
already  stated,  all  other  considerations  are  excluded*    The 
asfflgnment  and  mortgage  were,  therefore,  valid. 

This  conclusion  is  the  same  as  that  arrived  at  by  this 
Ooort  prevkNislyf  when  the  caae  waa  before  it,  (1  Bosw., 
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310,)   and   the   circamstances   are   not   in  any  degree 
altered. 
I  concur  in  affirming  the  judgment  with  costs. 

MoKGBiEF,  J.,  also  concurred  in  affirming  the  judgment. 

Judgment  accordingly. 


John  0.  Martin  et  aZ.,  Plaintiffs  and  Bespondents,  v. 
Ohahlbs  Kunzmullbb  et  ol..  Defendants  and  Appel- 
lants. 

A  demand  which  has  been  assigned  to  assignees  for  the  benefit  of  creditors^ 
is  not  subject  to  hare  set  off  against  it^  in  their  hands,  a  demand  against 
the  assignors,  which  was  parchased  by  their  debtors,  but  had  not  become 
payable  at  the  time  of  the  assignment 

(Before  MoNCSRr,  Robertson  and  Monell,  J.  J.) 

Heard,  October  13,  1862 ;  decided,  November  29,  1862. 

Appeal  by  the  defendants,  Oharles  Knnzmuller  and 
Frederick  Knnzmuller,  from  a  judgment  entered  in  favor 
of  the  plaintifl^,  John  0.  Martin  and  John  W.  Graydon,  on 
a  verdict  recovered  on  the  trial  of  the  cause  on  the  16th 
of  May,  1862,  before  Mr.  Justice  Whitb  and  a  Jury. 

In  April,  1861 ,  the  defendants  bought,  at  a  large  dis- 
count, three  promissory  notes  of  Graydon,  McOreery  &  Oo., 
one  of  which  did  not  become  due  until  the  latter  part  of 
the  following  month.  Before  such  note  became  due,  in 
May,  1861,  the  firm  of  Graydon,  McOreery  8s  Oo.  assigned 
their  property  to  the  plaintiffs,  to  pay  their  debts,  which 
exceeded  the  value  of  such  property.  In  that  assignment, 
two  claims  for  goods  sold  by  the  assignors  to  the  defend- 
ants were  embraced,  one  due,  and  the  other  not  to  become 
due  until  some  time  afterwards. 

The  defondants  elahned  to  offset  the  note  of  Graydon, 
McOreery  &  Oo.,  due  in  May,  1861,  against  the  plaintiflb' 
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demand.  The  presiding  Justice  on  the  trial  refused  to 
allow  such  set-oflf  to  be  made,  to  which  refusal  an  ezeep* 
tion  was  taken.  The  Jary  found  a  verdict  accordingly  for 
the  plaintiff,  without  deducting  the  amount  of  suoh  note. 
From  a  judgment  thereon  an  appeal  is  now  taken. 

JoAa  a.  Mopes j  for  defendants,  appellants : — 

Oited,  Story  on  Equity,  ^  1228  ;  Qryfin  v.  Marquardi,  (17 

N.  Y.  R.,  28,)  Tan  Semen  y.  Baddiff,  (Id.,  680.)  SJade  v. 

Van  Veohten,  (11  Paige,  21,)  Matter  of  Howe,  (1  Id.,  128,) 

Curtis  y.  LeaviU,  (15  N.  Y.  B.,  195,)  Knowles  v.  Lord,  (4 

Whart.,  507,)  Pierson  y.  Manning,  (2  Mich.  £.,  453,)  Fitch 

y.  Bates,  (11  Barb.,  481,)  Van  Dusen  y.  WorreU,  (18  Barb., 

409,)  Maas  y.  Goodman,  (2  Hilt.,  275,)  Chance  y.  Isaacs,  (5 

'  Paige,  592,)  Lindsay  y.  Jackson,  (2  Paige,  581,)  Sohieffelin 

y.  Hawkins,  (14  Abbotts'  Pr.,  112,)  TheBeceiver,  &o.tr. 

Paterson  Gas  Light  Co.,  (3  Zabriskie,  283,)  Bruyn  y.  JBe- 

eeiwr  Middle  Dist  Bk.,  (cited  in  9  Oow.,  409,  Note  A.,) 

MiBer  y.  Beoeiver  Franklin  Bk.,  (1  Paige,  444,)  Bemis  y. 

Smith,  (10  Met,  194,)  Pheips  y.  Bice,  Id.,  128,)  Jarvis 

y.  Sogers,  (15  Mass.  B.,407;)  Smith's  Leading  Oases,  yol. 

2,  p.  323 ;  3  Bevised  Statutes,  5th  ed.,  p.  635,  ^^  10  and  11 ; 

Id.,  636,  ^  16 ;  Id.,  115,  ^  9. 

» 
John  E. Parsons,  for  plaintiffs,  respondents:  — 

Oited,  Beckwith  y.  The  Union  Bank  of  Neio  York,  (4 
Sandf.,  604,  aff'd  5  Seld.,  211,)  Myers  y.  Davis,  ([8  Smith] 
22  N.  Y.  B.,  489,)  U.  8.  T.  Co.  y.  Harris,  (2  Bosw.,  91,) 
WaU  y.  The  Mayor,  &c.,  (1  Sandf.,  23,)  Welh  v.  Stewart, 
(3  Barb.,  40,)  Keep  y.  Lord,  (2  Dner,  78,)  Bradley  v.  Angel, 
(3  Oomst.,  475,)  Hicks  y.  McGrorty,  (2  Daer,  298.) 

By  thb  Ooubt — Bobbbtson,  J.  There  is  no  doubt 
that  for  some  purposes,  assignees  to  pay  debts,  bein^  rep- 
tesentatiyes  of  creditors,  are  not  bona  fii:i  {inrchivs^rs  for 
yalue$  but  they  are  in  no  sense  represantatives  of  the 
assignors,  except  as  to  a  surphis,  where  there  is  one. 
The  indebtedness  of  the  assignors  forms  a  valid  considera- 
Bosw. — Vol..  X.       8 


18         OASBS  m  THE  8UPBBI0B  GOUET. 

0  ICartm  eioLr,  KunraraUer  4t  oL 

— — ^— — «— — — ^^"^^^ ^— ^"^  I  I  I     ■  11    -     mi  ■     I       111    I    ■    I       ■■  -       I      I         I  . 

tion  for  the  transfeT,  and  all  their  ititerest  In  elaims  trans- 
ferred ceases  until  their  d^bts  ate  paid.  If  their  debts  ex- 
ceed the  value  of  the  assigned  property,  (and  this  fact  an 
assignment  always  asserts,)  they  have  no  interest.  Of 
course  such  an  assignment  cannot  defeat  an  equity  or  a 
defense  affecting  the  merits  of  the  claim  assigned,  but  is 
a  set-off  such  a  defense  or  equity?  If  it  is,  debtors  of  an 
Insolvent  might  buy  up  enough  claims  against  him  to 
liquidate  their  liabilities,  and  leave  nothing  for  other 
<;s:editors ;  and  the  vendors  of  such  a  claim  could  put  the 
vendee  in  a  better  situation  than  they  could  any  other 
person,  and  better  than  they  were  in  tliemselves. 

Until  both  of  two  mutual  claims  have  become  due,  the 
owners  of  neither  have  an  absolute  right,  legal  right,  to 
offset  one  against  the  other ;  one  may  be  sued  upon  and 
.judgment  recovered  thereon  before  the  other  becomes  doe. 
The  mere  existence  of  that  other,  forms  no  defense ;  they 
are  ^erefore,  not  strictly  concurrent  claims ;  either  party 
can  transfer  the  right  to  his  claim  to  a  third  person,  wholly 
freed  from  the  clog  of  the  other,  unless  both  are  past  due. 
In  most  eases,  notice  of  an  adverse  defense  is  equal  to 
want  of  a  valuable  consideration,  in  order  to  render  a  pur- 
chase mala  fide f  but  no  notice  of  a  mutual  claim  nor  due 
would  make  the  purchase  of  a  claim  past  due,  such.  The 
party  holding  a  claim  may  elect  to  sue  upon  it,  instead  of 
setting  it  off,  and  then  it  clearly  would  be  no  defense. 
That  right  of  election  ought  not  to  prejudice  a  transferee 
in  good  faith. 

The  Bevised  Statutes  recognize  the  right  of  set-off  at 
law  in  certain  cases  of  assignm^its,  thereby  tacitly  exclud- 
ing it  in  others.  Thus  in  the  case  of  the  assignment  of 
all  contracts  other  than  promissory  notes,  they  permit  the 
set-off  of  any  demand  against  the  plaintiff  or  assignee  of 
such  contract,  belonging  to  the  defendant  before  notice 
of  such  assignment,  but  existing  at  the  time  thereof, «'  if 
^'oiherioise  capable  of  being  setoff:'  (3  B.  S.,  5th  edi,  354, 
^  12,  sub.  10.)  But  in  the  case  of  promissory  notes,  in  an 
action  tlM»eon»  against  any  party  thereto,  they  allow  the 
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oSset  of  any  demand  owned  by  such  party  after  snch  note 
became  due.  (Id.,  sub.  9.)  In  the  case  of  assignments  by 
force  of  law,  produced  by  the  death  or  insolvency  of  a 
debtor-creditor,  the  same  statutes,  in  order  to  prevent 
a  transfer  by  the  representative  or  assignee  so  as  to  defeat 
the  claim  of  a  creditor-debtor  not  due  at  the  time  of  the 
death  or  assignment  of  the  former,  render  such  claim  due 
forthwith,  and  allow  a  rebate  of  interest.  (3  B.  S.,  5th  ed., 
636,  §16;  Id.,  115,  §  0.)  All  such  provisions  strongly 
show  the  views  of  the  revisers  and  the  Legislature  as  to 
the  rule  of  law.  • 

The  refusal  of  the  learned  Judge  to  allow  the  offset  ia 
folly  sustained  by  authority. 

In  Watt  V.  The  Mayor  &<?.,  (1  Sandf.,  [S.  0.,]  23,) 
where  a  claim  had  been  sold  to  a  lona  fide  purchaser,  it 
was  held  a  counterclaim  could  not  be  set  off,  because  not 
due  at  the  time  of  the  purchase.  In  WeUs  v«  Stuartj  (3 
Barb.,  40,)  assignees  in  trust  for  creditors  were  held  to  be 
hma  fide  purchasers  for  snch  purpose.  And  that  ^iew  is 
sustained  in  Beckwith  v.  The  Union  Banky  &c.,  (4  Sandf., 
604 ;  on  appeal,  6  Seld.,  211,)  Myers  v.  Davis,  (22  N.  T.  E., 
489,)  United  Tmst  Co.  v.  Harris,  2  Bosw.,  91,)  Keep  v. 
Lord,  (2  Dner,  78,)  Bradley  v.  Angd,  (3  Oomst.,  475,)  and 
Hii^Jcs  V.  McGrorty,  (2  Duer,  298.)  In  the  case  of  Maas  v. 
Goodman,  (2  Hilt.,  275,)  in  a  court  of  coordinate  jurisdic- 
tion with  this,  (N.  Y.  Com.  Pleas,)  it  was  held,  that  a 
debtor  who  was  sued  upon  a  claim  assigned  in  trust  to 
pay  creditors,  could  set  off  a  claim  which  had  matured 
before  the  assignment,  where  it  did  not  appear  but  that 
the  original  assignor  had  still  an  interest  by  the  excess 
of  the  assigned  property  beyond  the  debts  secured.  Of 
conrse  the  distinction  is  palpable,  because  there  both 
claims  had  become  due  before  the  assignment,  and  it 
did  not  appear  but  that  the  original  creditor  was  still  the 
owner. 

The  judgment,  therefore,  appears  to  me  to  be  correcty 
and  should  be  affirmed  with  costs. 
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Glaba  a.  Dayenpobt,  Plaintiff  and  Bespondent,  t. 
EfJBKA  BuGKMAK  el  a2.»  Defendants  and  Appellants. 

1.  A  mnnicipal  ooqKyratioD,  possessiDg  the  legal  power,  and  furnished  with 
the  means,  to  oonstract  and  keep  in  repair  highways  and  streets  within  their 
jariBdiction,  are  liable  to  eTery  one  who  ma/  be  injured  bj  their  neglect  k> 
repair  defects  therein  after  notice. 

2.  No  distinction  exists  between  sidewalks  and  carriage-wajs,  in  reipect  to 
the  duty  of  the  Corporation  of  the  City  of  New  York  in  this  respect 

3.  Such  Cily  Corporation  are  liable  for  injuries  sustained  by  means  of  an 
ongnarded  and  nnindosed  excavation  or  ar^  made  within  the  bounds  of 
the  highway,  by  a  private  individual,  which  such  Corporation  hH  to  guard 
or  repair,  within  a  reasonable  time  after  notice  of  its  existence  and  unpro- 
tected state. 

4  Notice  to  them  of  the  existence  of  such  excavation  may  be  inferred  by  its 
continuance  undisturbed  for  a  long  time. 

5.  A  person  of  impaired  vision,  who  still  has  sufficient  power  of  sight  to  go 
with  reasonable  confidence  of  safety  through  the  streets,  if  kept  in  snch 
condition  as  it  is  the  duty  of  the  Corporation  to  keep  them,  may  recover 
for  injuries  sustained  by  reason  of  an  excavaUoa  which  a  peison  of  good 
sight  miglit  have  avoided. 

6.  One  who  comes  into  possession  of  premises,  attached  to  which  there  b  an 
excavation  encroaching  upon  the  highway,  may  be  regarded  as  so  sano- 
iiMiing  it^  as  to  be  liable  for  an  injury  sustained  by  a  passer-by  in  oonae- 
quenoe  of  it. 

7.  The  fact  that  before  the  accident  he  had  leased  the  premises  to  another 
person  does  not  alter  the  case. 

(Before  Moncriet,  Robertsoit  and  MomcLL,  J.  J.) 

Heard,  October  14;  decided,  November  29,  1862. 

Thb  exceptions,  taken  on  the  trial  of  tbis  cause  before 
Mr.  JoBtice  White  and  a  Jury,  on  tbe  11th  of  April,  1862, 
were  by  him  directed  to  be  heard  in  the  first  instance  at 
the  General  Term,  and  judgment  meanwhile  to  be  sus- 
pended. 

The  action  was  brongbt  by  Clara  A.  Davenport  against 
Elisba  Bnckman  and  the  Mayor,  Aldermen  and  Common- 
alty of  the  City  of  New  York,  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  in  falling  into  an 
excavation  made  in  tbe  sidewalk  of  a  public  avenue,  4n 
the  City  of  New  York,  and  not  sufficiently  guarded,  in  front 


NEW  YORK— NOVBMBEE,  1862.  21 

Darenport  t.  Buckmvi  et  al 

of  a  building  on  such  avenne,  of  which  the  defendant 
Buckman  had  a  lease. 

The  excavation  in  question  was  an  area  or  cellar-way, 
below  the  level  of  the  pavement,  extending  on  the  side- 
walk six  feet  in  front  of  the  line  or  side  of  the  street, 
with  descending  steps,  to  a  cellar-way  in  the  front  wall 
of  the  building.  It  was  not  covered  or  railed  in  at  the 
time  of  the  accident,  and  had  been  in  the  same  condition 
for  some  time  previous.  It  had  been  once  inclosed  by 
wooden  doors,  and  at  another  time  by  an  iron  railing, 
which  had  long  previously  been  removed. 

The  defendant,  Suckman,  did  not  make  the  excavation, 
but  was  the  assignee  of  a  lease  for  twenty-five  years,  of 
the  pcemises  behind  it,  into  which  the  steps  in  it  led,  and 
by  such  lease  became  owner  of  the  buildings  to  be  erected 
during  the  term.  They  were  occupied  at  the  time  of  the 
accident  by  a  tenant  of  his,  (Lamb,)  who  with  him  agreed 
to  put  the  premises  in  repair.  The  defendant,  Buckman, 
never  repaired  the  premises,  was  frequently  there  to  col- 
lect his  rents,  and  paid  his  own. 

The  plaintiff's  organs  of  sight,  at  the  time  of  the  acci- 
dent^ were  affected  by  disease,  so  as  to  diminish  her 
powers  of  vision  considerably,  yet  she  could  distinguish 
persons  and  colors,  and  ''objects  having  a  distinct  out- 
line." Just  previous  to  the  accident,  she  had  encountered 
other  risks  of  accident  from  defective  vision. 

A  verdict  having  been  rendered  for  the  plaintiff  with 
damages,  various  exceptions  taken  on  the  trial  were 
ordered  to  be  heard  first  at  Oeneral  Term. 

One  exception  was  taken  to  a  refusal  to  dismiss  the  com- 
plaint and  others  to  instructions  to  the  Jury,  and  refusals 
to  charge  as  requested. 

The  counsel  for  the  defendants,  the  Corporation  of  the 
City  of  Kew  York,  requested  the  Court,  among  other 
things,  to  charge,  in  substance,  in  reference  to  their  duty, 
as  follows: 

Fir^tj  They  were  not  bound  to  see  that  such  an  open- 
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ing  as  that  into  which  the  plaintiff  fdl  was  closed  in  the 
daytime. 

Second^  They  were  not  bound  to  see  that  the  streets 
were  in  soch  a  condition  as  to  be  safe  for  a  blind  person 
to  pass  without  a  guide. 

Tliird^  They  were  not  liable,  unless  the  oi)ening  into 
which  the  plaintiff  fell  was  of  such  a  character  as  to  have 
been  dangerous  to  i>ersons  in  i>ossession  of  their  sight, 
and  exercising  ordinary  care. 

And,  in  reference  to  the  conduct  and  negligence  of  the 
plaintiff. 

Firsts  She  was  bound  to  use  more  than  ordinary  care 
in  passing  along  the  sidewalk. 

Seconds  It  was  negligence  for  her  to  walk  upon  the  side* 
walk  without  a  guide,  if  she  was  unable  to  determine  for 
herself  whether  it  was  free  from  obstructions  or  excava- 
tions. 

,  The  counsel  for  the  defendant,  Buckman,  requested  the 
Oourt  to  charge  the  Jury,  in  substance,  among  other 
things,  in  reference  to  his  liability  for  the  injury  to  the 
plaintiff:  (1.)  That  he  was  not  in  possession  of  the  premi- 
ses at  the  time,  but  his  tenant,  Lamb,  was,  who  had  been 
so  for  six  days  before  the  date  of  the  lease  to  him,  and 
was  bound  by  his  lease  to  keep  the  premises  in  repair ; 
(2.)  That  Lovett  or  Mitchell  owned  them  in  fee ;  and,  (3.) 
That  the  defendant  knew  nothing  of  the  removal  of  a 
railing  ac^oining  the  excavation  in  question,  and  was  pre- 
vented from  repairing  by  Lamb ;  and  also  in  reference  to 
the  condition  of  the  excavation,  that  the  plaintiff  could 
not  recover,  unless  a  person  with  ordinary  vision,  using 
ordinary  care  and  prudence,  passing  along  the  sidewalk  in 
broad  daylight,  would  be  unsafe  or  liable  to  be  injured 
from  the  unsafe  condition  of  the  area ;  and,  lastly,  that 
the  plaintiff  was  guilty  of  negligence  in  going  into  a  pub- 
lic street  in  her  condition. 

The  Court  instructed  the  Jury,  as  to  the  duty  of  the 
Oorporation  in  reference  to  excavations  of  this  kind,  that 
it  was  *' their  duty  to  see  that  places  of  that  description 
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**were  kept  in  a  safe  condition;"  there  was  in  an  ordi* 
nance  passed  by  them*  ''an  implied  permission  to  eon** 
"struct  them  in  the  manner  prescribed,'*  and  when  made 
with  such  i>enmssion,  they  are  ''responsible  for  injuries 
"necessarily  resulting  from  them."  "  It  is  their  duty  to 
"see  that  such  places  are  maintained  in  a  proper  and  safe 
"  condition;"  and,  in  reference  to  their  being  chargeable  with 
notice  of  '*  the  dangerous  condition  of  any  such  opening," 
that  "if  it  had  been  a  recent  oceurrence  *  *  *  an  express 
"notice  of  some  kind"  to  them  "would  be  required;  but 
"where  the  dangerous  condition  of  the  street  or  sidewalk 
"has  continued  for  a  long  space  of  time,  such  express 
"notice  is  not  necessary."  They  "may  be  reasonably 
"presumed  to  have  become  acquainted  with  the  condi- 
"tion  of  the  street  in  this  particular."  They  have 
ample  means  and  every  facility  secured  to  them  for  ful* 
filling  their  duties  and  seeing  that  all  dangerous  places 
in  the  public  streets  are  properly  guarded;  they  are 
"bound  to  fulfill  that  duty,  and  if  they  neglect  it  are  to 
"be  held  responsible." 

In  reference  to  the  plaintiff's  negligence  in  going  into 
the  street,  unattended,  in  the  actual  condition  of  her  organs 
of  sight,  the  Court  charged  the  Jury,  "  that  the  circum- 
stance that  she  was  partially  blind,  and  fell  into  this 
opening  in  the  daylight,"  was  not  "  of  any  importance,'* 
(to  which  the  defendant's  counsel  excepted.)    The  ques- 
tion was  "  whether  it  was  so  improper  and  imprudent  for 
"the  plaintiff  to  have  gone  into  the  street  unattended  in 
"her  then  condition  of  sight,  that  it  would  be  negligence 
"on  her  part  to  do  so."    But  if  she  "possessed  sufficient 
"sight  to  give  her  reasondbU  assurance  that  she  might 
"  travel  the  streets  safely,  vwhile  they  were  in  a  good  and 
"proper  condition — in  the  condition  in  which  the  defend- 
"ants  were  bound  to  maintain  them — she  would  not  be 
' guilty  of  negligence  in  going  abroad  unattended."    "  The 
'  assumption  in  law  must  be  that  the  streets  are  in  good 
'Condition,  and  the  question  to  be  determined  by  the  Jury 
'  waS|  had  the  plaintiff  sight  enough  to  go  with  reasonable 
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**  assurance  of  safety  through  the  streets,"  if  they  were 
kept  in  good  eondition.  To.  these  instmctions  the  defend- 
ants'  counsel  excepted. 

The  Gourt  instructed  the  Jury  also,  that  the  defendant, 
Buckman,  was  to  be  considered  the  owner  of  the  house, 
and  it  was  **  his  duty  to  provide  proper  guards  for  the 
*'  opening  and  see  that  it  was  safely  kept/'  also  to  **have 
"  it  in  a  safe  condition  at  the  time  the  house  passed  from 
^*  him  to  his  tenant,"  and  *i  he  was  responsible,  whether 
**  allowed  to  put  it  in  repair  afterwards  or  not,"  if  the 
premises  '^  were  in  a  bad,  unsafe  condition  before  he  gave 
**  it  to  his  tenant  and  placed  the  property  out  of  his  con* 
"  trol  negligmtty  or  carelessly  J*  To  these  instructions  the 
defendant  Bnckman's  counsel  excepted. 

Other  exceptions  are  referred  to  in  the  opinion  of  the 
Court. 

S.  T.  Gerry  and  TT.  Curtis  Noyes^  for  plaintiff. 

I.  A  cause  of  action  against  the  Ck>rporation  of  the  Oity 
of  New  York  was  fully  made  out,  and,  upon  the  evidence, 
they  were  clearly  liable.  (Citing  1  Chitty  on  PL,  77;  Mayor 
of  Lynn  v.  Turner^  Cowp.,  86 ;  Biddle  v.  Proprietors  of 
Loeks^  &e.,  7  Mass.  B.,  169 ;  Goshen  Turnpike  Co.  v.  Sears^ 
7  Conn.,  86 ;  Bailey  v.  Mayor,  &c.,  of  N.  T.,  3  Hill,  531 ; 
affirmed,  2  Denio,  433 ;  Grant  on  Corp.,  501 ;  Kent's  Char- 
ters of  N.  y.  City,  99, 100,  235-239;  WUson  v.  The  Mayor, 
See.,  1  Denio,  596,  and  601,  per  BEABDSiiRT,  J.;  The 
Mayor,  &e.,  v.  Furze,  3  Hill,  612,  and  615,  per  Nelson, 
Ch.  J.,  and  cases  there  cited ;  Hutson  v.  Mayor,  &c.,  of 
Nj.  Y.,  5  Seld.,  163 ;  Rochester  White  Lead  Co.  v.  City 
of  Bochester,  3  Comst.,  463 ;  Weightman  v.  Corporation  of 
Washington,  1  Black,  U.  S.  B.,  39 ;  Dargie  v.  Magistrates, 
Sec,  of  Forfar,  27  Scottish  Jur.,  311 ;  Innes  v.  Magi^ 
trates  of  Edinburgh;  Morison's  Diet,  of  Decis.,  13,189; 
Hay  on  Liab.,  1,  214.) 

II.  The  Corporation,  by  the  passage  of  an  ordinance 
imposing  the  duty  of  keeping  such  areas  securely  guarded 
npon  the  owners  of  property,  did  not  thereby  exempt 
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itself  from  liability,  as  it  could  not  delegate  its  duties  to 
others.  (Bevised  Ordinances  of  1859,  p.  258,  ^^  12, 13, 14 ; 
Wallace  y.  The  Mayor,  &c.,  2  Hilt.,  440 ;  S.  C,  9  Abbotts' 
Pr.,  40;  18  How.  Pr^  169;  Starrs  v.  City  of  TJtioa,  17  N. 
Y.  B.,  104;  Conrad  v.  Trustees  of  Ithaca,  16  Id.,  158.) 

ILL  Nor  was  it  necessary  to  show  affirmatively  actual 
notice,  because,  upon  the  evidence,  and  as  matter  of  law, 
such  notice  will  be  presumed.  (Wallaee  v.  The  Mayor , 
si^fra^ 

lY.  In  any  asi>ect  of  the  case  the  defendant,  Buckman, 
was  liable  for  the  injuries  sustained.  (Taylor's  Landlord  and 
Tenant,  %%  178, 192 ;  Ex  parte  Saffron  HiU,  18  Jurist,  1104; 
Cheetham  v.  Hampsony  4  Dumf.  &  East,  318 ;  Qitarman  y. 
BumeU,  6  Mees.  &  Wels.,  499 ;  Bich  v.  Basterfield,  11 
Jurist,  697,  and  cases  there  cited ;  Danids  v.  Potter,  4  0. 
&  P.,  262 ;  HounseU  v.  Smyth,  7  Oom.  Bench,  K  S.,  730. 
745 ;  Proctor  v.  Harris,' 4t  0.  &  P.,  337 ;  Haricastle  v.  South 
Yorkshire  B.  B.  Co.,  4  Hurl.  &  "Sot.,  74;  Congreve  v»  Smith, 
18  N.  Y.  B.,  79.) 

Y.  There  was  no  evidence  of  any  negligence  on  the  part 
of  the  plaintiff  to  bar  her  right  to  recover.  {Dargie  v. 
Magistrates,  &c.,  of  Forfar,  27  Scottish  Jur.,  311 ;  Hay  on 
Liab.,  208,  215;  Begina  v.  Train,  S^Fost.  &  Fm.,  22;  The 
Same  v.  United  Kingdom  Teleg.  Co.,  Id.,  73.) 

YI.  The  exceptions  taken  by  the  defendants  to  the 
admission  of  evidence  in  regard  to  the  sale  of  the  book  in 
which  she  was  engaged,  were  not  well  founded.  (Sedgw. 
on  Dam.,  554-556,  and  cases  cited  in  notes ;  CaJdwell  v. 
Murphy,  1  Duer,  233 ;  S.  C,  affirmO),  1  Kern.,  416.) 

YU.  The  defendants  were  properly  joined  in  this  action 
as  such,  for  their  joint  negligence  caused  the  injuries  com- 
plained of.  (Colegrove  v.  N.  Y.  &  N.  H.  JR.  JB.  Co.,  20  N. 
Y.  B.,  492.) 

H.  H.  Anderson,  for  defendants,  the  Mayor,  &a,  of  N.  Y. 

L  The  Court  erred  in  refusing  to  nonsuit  the  plaintiff, 

for  she  was  not  firee  from  fault. 

U.  The  Court  erred  in  refining  to  charge,  that  the  plain- 
Bosw.— VoL.X       4 
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tiff  was  bouud  to  use  more  than  ordiDary  care  ia  passing 
aloDg  the  sidewalk.  Also,  tbat  unless  the  opening  into 
which  she  fell  was  of  snch  a  character  as  to  have  been 
dangerous  to  a  person  in  possession  of  bis  sight  and 
exercising  ordinary  care,  the  defendants,  the  Corporation, 
are  not  liable.  Also,  that  if  she  was  unable  to  determine 
for  herself  whether  the  sidewalk  was  free  from  obstruc- 
tions or  excavations,  it  was  negligent  for  her  to  walk  upon 
it  without  a  guide.«  Also,  that  the  Oorporation  of  New 
York  is  not  bound  to  see  that  such  an  opening  as  that  in 
question  is  closed  in  the  daytime.  Also,  that  the  Corpo* 
ration  is  not  bound  to  see  that  the  streets  are  in  such  a 
condition  as  to  be  safe  for  blind  persons  to  pass  along 
fbem  without  guides. 

The  Court  also  erred  in  charging,  that  the  circumstance 
that  the  plaintiff  was  partially  blind,  and  fell  into  the 
opening  in  the  daylight,  was  of*  no  importance.  And 
that  the  only  assumption  which  the  defendants  could 
require  the  plaintiff  to  act  upon  was,  whether  her  sight 
was  such  as  to  give  her  a  reasonable  assurance  of  safety 
iu  traveling  through  the  streets. 

This  makes  the  defendants  responsible  for  the  plaintiff's 
erroneous  judgment.  The  Jury,  probably,  based  their 
verdict  upon  the  ground,  that  the  plaintiff  herself  thought 
that  her  sight  was  good  enough — that  she  had,  in  her  own 
mind,  such  an  assurance  as  the  Court  has  described ;  but 
the  event  proved  that  she  was  mistaken. 

JS.  A.  Doolittle^  for  defendant,  Buckman. 

I.  The  Court  erred  in  refusing  to  dismiss  the  complaint. 
The  evidence  shows  beyond  a  question  that  plaintiff  waa 
negligent  in  going  along  a  public  street  without  a  guide 
while  her  vision  was  so  much  impaired. 

II.  The  Court  erred  in  charging  the  Jury,  that  the  cir- 
cumstance that  the  plaintiff  was  partially  blind,  and  fell 
into  the  opening  in  the  daylight,  need  not  be  taken  into 
consideration  as  against  her  right  to  recover.  {Butterfidd  v* 
Forrester,  11  Bast,  60 ;  23  How.  Pr.,  166 ;  19  How.  Pr.,  199 ; 
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Johnson  y.  H.  B.  R.  B.  Co.,  20  N.  Y.  B.,  65 ;  Button  v.  B. 
B.  B.  B.  Co.,  18  Id.,  248 ;  Danieh  v.  PoUer,  4  0.  &  P.,  262 ; 
Button  V.  H.  B.  B.  B.  Co.,  4  Smith,  248 ;  Wittetta  v.  Buf- 
falo B.  B,  Co.,  14  Barb.,  686.) 

It  has  repeatedly  been  held  negligence  to  suflfier  an 
infant  of  tender  years  to  be  in  or  upon  a  public  street 
unattended.  {HarifieU  v.  Boper,  21  Wend.,  615 ;  Lehman 
V.  City  of  Brooklyn,  29  Barb.,  234 ;  see  also  Button  y.  H. 
B.  B.  B.  Co.,  18  IT.  Y.  B..  248.)  ^ 

III.  The  Court  erred  in  charging  the  Jury,  that  Buck- 
man  was  the  owner  of  the  house. 

IV.  The  Court  erred  in  refusing  to  charge  as  requested. 
{Cheeiham  v.  Hampson,  4  T.  B.,  318 ;  Begina  v.  BucknaU, 
2  Lord  Baym.,  804 ;  Tayne  v.  Bogers,  2  H.  Bl.,  350 ;  6 
Abbotts'  Pr.,  91 ;  Mayor  v.  Corlies,  2  Sandf.,  [S.  C]  301 ; 
Hoteard  v.  Doolittle,  3  Duer^  464;  Taylor's  Land,  and 
Ten.,  95,  96,  101.) 

V.  The  Court  erred  in  charging,  that  it  does  not  appear 
that  Lamb  at  any  time  refused  to  allow  Buckman  to  put 
the  premises  in  repair. 

YI.  Again,  it  was  erroneous  to  charge  that  if  plaintiff 
possessed  sufficient  sight  to  give  her  a  reasonable  assur- 
ance that  she  might  travel  the  streets  safely,  while  they 
were  in  a  good  and  proper  condition,  she  would  not  be 
guilty  of  negligence  in  going  abroad  unattended.  The 
question  of  negligence  does  not  depend  upon  the  degree  of 
assurance  felt  by  plaintiff's  mind. 

The  Court  erred  in  charging  as  to  the  liability  for  non- 
repair. There  is  a  distinction  between  erecting  a  nuisance, 
and  leasing  it  to  be  continued  and  failing  to  repair.  If 
Lamb  was  to  repair,  as  we  claim  he  was  by  the  terms  of 
his  lease,  then  Buckman  was  not  liable.  (See  cases  above 
under  IVth  Point.) 

There  is  no  evidence  that  the  railing  was  originally  defi- 
cient or  insecure.  It  may  have  been  the  result  of  an  act 
of  violence,  and  Buckman  should  have  had  notice.  (Ifo- 
Cfinity  v.  The  Mayor,  5  Duer,  674.) 
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Buckman  did  not  erect  the  house,  nor  did  he  remove  the 
cellar  doors,  or  erect  the  railing,  and,  therefore,  was  not 
liable.  (2  Salk.,  460.) 

If  the  railing  was  np,  it  does  not  follow,  because  it  was 
loose,  that  it  was  not  a  suflScient  protection  for  the  time 
when  Lamb  went  into  possession. 

A  landlord  is  in  no  case  bound  to  repair,  unless  by  force 
of  an  express  contract  or  covenant.  {Howard  v.  JDoolitUe^ 
3  Duer,  464 ;  Clever  v.  WiUougKby,  7  Hill,  83.) 

Much  less  was  he  bound  to  make  the  railing  so  i>erma- 
nent  that  it  should  continue  good  for  all  time,  nor  is  he  to 
be  charged  with  negligence,  unless  the  defect  is  brought 
to  his  knowledge.  {McCHnity  v.  The  Mayor^  uhi  sup.) 

One  cannot  be  liable  for  the  faults  of  another,  unless  he 
is  master  or  principal  of  such  other.  (4  Seld.,  222 ;  2  Id., 
403 ;  1  Kern.,  432 ;  6  Bosw.,  445 ;  5  Duer,  495 ;  24  Barb., 
355 ;  26  Id.,  618.) 

The  Court  erred  in  refusing  to  charge  as  requested  bj 
the  counsel  for  both  defendants. 

By  the  Ooubt — Bobebtsok,  J.  The  grounds  of  lia- 
bility of  the  two  defendants  are  so  different  as  to  require 
a  separate  examination.  As  regards  the  Oorporation  of 
the  City  of  New  York,  it  has  been  fully  established  in  this 
Ooui*t,  that  they  were  liable  to  keep  the  streets  in  repair, 
as  a  municipal  body  to  whom  certain  franchises  were 
given  by  their  charter,  (Hutaon  v.  Mayor y  4fcc.,  of  N.  Y.,  6 
Sandf.,  289,)  and  therefore  responsible  for  ii^jury  caused 
by  their  failure  to  do  so.  Every  objection  to  their  liability 
was  fully  urged  in  the  dissenting  opinion  then  given,  yet 
the  Court  of  highest  resort,  on  an  appeal  from  the  judg- 
ment then  rendered,  fully  confirmed  the  views  then  taken, 
and  the  learned  Judge  who  delivered  the  opinion  of  such 
Court,  in  that  case,  (5  Seld.,  163,)  after  referring  to  the 
cases  of  The  Mayor^  &c.  v.  Furze^  (3  Hill,  612,)  Adait  v. 
Brady,  (4  Hill,  630,)  and  Rochester  WhiU  Lead  Co.  v.  City 
ofBochester,  (3  Comst,  564,)  even  seemed  to  think  that 
there  was  no  difference  between  a  liability  for  negligence  * 
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in  ooDstractiDg  and  for  negligence  in  not  keeping  in 
repair. 

A  similar  principle  had  been  recognized  in  a  previons 
case,  (Hiekok  v.  Trustees  of  PkiUshirg,  16  N.  Y.  £.«  161,  note, 
opinion  of  Dekio,  J.,)  in  the  same  appellate  Court,  revers- 
ing, upon  apparently  the  same  grounds,  a  decision  of  the 
Supreme  Court,  in  that  case,  (15  Barb.,  427.)  The  corpo- 
rate powers  of  the  village,  in  that  case,  were  the  same  as 
those  of  the  City  of  New  York.  It  was  followed  in  the 
subsequent  case  of  Conrad  v.  Trustees  oflthaca^  (16  K.  Y. 
B.,  158,)  and  the  authority  of  those  three  cases  remains 
to  this  day,  unshaken  by  any  judicial  doubt 

The  learned  Judge  who  delivered  the  opinion  in  the 
Court  of  Appeals  in  Hutson  y.  The  Mayor^  dtc,  of  the  City 
of  New  Tork^  (ubi  sup.  J  says :  ''  There  is  a  class  of  cases 
in  which  both  public  officers  and  public  bodies  have 
been  held  not  to  be  liable  for  an  omission  to  keep'  high- 
ways in  repair.  They  are  cases,  however,  where  the 
"powers  have  been  so  limited  to  accomplish  the  object, 
*'  that  the  Courts  have  considered  their  duty  resting  in  too 
"  mndi  doubt  to  render  them  liable ;  or  that  the  duty  was 
"  not  imposed  at  all,  by  an  omission  to  give  them  the 
**  means  necessary  to  accomplish  the  object.**  Such,  I 
think,  will  be  found  to  be  the  cases  of  Peck  v.  YiUage  of 
Bataviay  (32  Barb.,  634,)  and  Hart  v.  The  City  of  Brooklyn, 
(36  Barb.,  226,)  which  apparently  relieve  the  City  from 
liability. 

The  ground  of  liability  of  a  municipal  corporation  for 
injury  to  third  persons,  by  their  neglect  of  duty,  is  elicited, 
and  thoroughly  and  elaborately  discussed  and  passed  upon, 
in  the  masterly  opinion  of  Judge  Sblden,  in  the  case  of 
Weet  V.  Trustees  of  Brockpwrt,  (16  N.  Y.  B.,  161,  in  note.) 
He  establishes  clearly,  that  it  arises  from  an  actual  or  sup- 
posed contract  between  the  government  and  individuals 
or  public  bodies,  evidenced  by  prescription,  grants  or  char- 
tered powers,  under  which,  by  their  acceptance  and  exer- 
cise, the  latter  undertake  to  discharge  corresponding  duties, 
and  thus  r^eve  the  former  from  the  necesfity  of  providing 


ao  OASES  IN  THE  SUPERIOB  OOUBT. 

Davenpori  t.  Buckmaa  tt  al, 

public  officers  for  the  purpose*  They,  in  sach  case,  coold 
only  be  punished  for  neglect  by  indictment,  which  would 
furnish  no  indemnity  to  the  parties  injured  by  tjneir  neglect 
The  right  of  action  of  each  individual  for  injury  by  any 
neglect,  in  such  case,  grows  directly  out  of  such  contract 
with  the  government  for  the  benefit  of  aU,  collectively  and 
individually. 

A  distinction,  therrfore,  is  to  be  observed,  where  the 
corporate  powers  are  not  sufficiently  extensive  to  imply  a 
contract  with  the  State  or  the  public  to  perform  a  particu- 
lar duty,  such  as  where  there  is  either  a  discretion  given 
in  regard  to  their  exercise,  or  no  means  are  furnished  for 
performing  them.  Thus,  in  regard  to  the  City  of  New 
York,  while,  in  the  case  of  Th4  Mayor^  &e.  v.  Furzes  (3 
Hill,  612,)  it  was  decided  that  the  Corporation  was  liable 
for  not  keeping  in  repair  sewers  and  draius  once  built  by 
them,  it  was  held,  in  WiUcn  v.  The  Mayor^  &c.^  of  New 
TarJc,  (1  Denio,  595,)  that,  before  they  were  constructed, 
that  body  had  a  discretion,  and  could  not  be  compelled  to 
build  them.  A  somewhat  similar  principle  prevailed  in 
Cole  v.  Trustees  of  Medina^  (27  Barb.,  218,)  in  the  Supreme 
Court,  (Gton.  T.,  8  th  District,)  where  the  powers  of  the 
trustees  of  a  village  to  opeu  streets,  to  compel  adjoining 
owners  either  to  lay  sidewalks  or  pay  the  expense  of  them, 
and  to  repair  such  sidewalks  when  laid,  were  held  to  be 
not  ministerial  but  discretionary  and  judicial,  as  they 
were  not  bound  to  lay  such  walks  or  do  such  repairs,  and 
therefore  the  village  itself  was  not  liable  for  the  failure  to 
exercise  them.  Upon  that  ground  alone  is  such  case  dis- 
tinguishable from  Hickoh  v.  Trustees  of  Plattshurg,  (uhi 
sup.)  In  the  previous  case  of  Morey  v.  Town  of  Newfane, 
(8  Barb.,  645,)  a  town  was  held  not  to  be  responsible  for 
any  injury  received  by  a  traveler,  in  consequence  of  their 
suffering  a  highway  to  be  out  of  repair,  because,  although 
commissioners  of  highways,  they  had  no  funds,  or  means 
of  obtaining  them,  to  defray  the  expense  of  repairing. 
The  same  principle  has  been  since  followed  in  numerous 
cases,  including  those  of  Peck  v.  Village  of  Batapia  and 
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Sort  V.  Citif  af  Brooklyn^  already  alluded  to.  In  the  lat- 
ter of  sach  cases,  the  learned  Judge  who  delivered  the 
opinion  of  the  Court,  held  the  Oity  of  Brooklyn  not  to  be 
liable  for  injuries  eaused  by  defects  in  its  sidewalks,  simply 
on  account  of  the  failure  of  its  charter  to  furnish  them 
with  means  for  repairing  them ;  but  he  added  that,  in  no 
ease  would  it  have  been  liable,  unless  previously  notified 
of  the  existence  of  such  defects.  Of  course  such  notifica- 
tion could  not  involve  a  formal  notice  by  the  party  injured, 
or  others,  otherwise  the  city  would  escape  liability  alto- 
gether; and  such  notice  was  not  considered  indispensable 
in  the  case  of  Peek  v.  Village  of  Batama,  (uti  sup.)  No 
ease,  however,  overrules  the  cases  already  referred  to  of 
Hiehoik  v.  Trustees  of  Phtttsburg  and  Htttson  v.  Mayor,  Scc.^ 
of  New  Torkf  in  which  the  liability  was  upheld,  where 
franchises  are  given,  and  means  furnished  to  exercise 
them  by  a  public  corporation.  Although  the  City  of 
Brooklyn  was  restricted  as  to  its  powers,  (Laws  of  1834, 
p.  100,  ^  26,  subd.  16-20,)  the  Corporation  of  the  City  of 
Ifew  York  ][)ossesses  ample  powers  fi)r  repairing  sidewalks, 
as  well  as  carriage  ways  therein,  and  are  furnished  with 
means  for  the  purpose,  or  power  to  obtain  them.  (Kent's 
Gbwiers  of  the  City  <rf  New  York,  pp.  99, 100-115,  235- 
239,  n.  31.) 

The  liability  of  the  Corporation  of  the  City  of  New 
York  for  neglect  in  repairing  streets  was  upheld,  also,  in 
fTaUacey.  The  Mayor,  Ac,  (2  Hilt.,  441 ;  S.  C,  9  Abb.  Pr., 
40,)  by  the  New  York  Court  of  Common  Pleas,  and  the 
Supreme  Court  in  Wilson  v.  The  8anie,  (1  Denio,  695,  601,) 
and' the  general  liability  of  municipal  corporations  there- 
for, in  Weightmany.  Corporation  of  Washington,  (1  Black., 
U.  8.  R.,  39,)  Innes  v.  Magistrates  of  Edinburgh  and  Dar- 
gie  V.  Magistrates  of  Forfar,  (cited  in  the  appendix  to  Hay 
on  Liability,)  and  is  laid  down  in  Hay  on  Liability,  (pp. 
1,  214.) 

No  distinction  exists  between  sidewalks  and  carriage 
ways,  in  regard  to  the  duty  of  the  Corporation  of  New 
York.    They  have  control  of  the  whole  of  the  streets 
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within  the  city  limits,  (Montgomerie  Oharter,  ^^  2, 10,)  and 
are  commissioaers  of  its  roads  and  highways,  by  variooB 
statutes  passed  at  intervals  from  1764  to  1813.  (Hoffman 
on  Est.  &  £.  of  Corporation,  &c.,  of  New  York,  386,  387.) 

The  assumption  by  individuals  of  the  right  to  make 
openings  or  inclose  spaces  on  the  highways  as  areas, 
although  sanctioned  by  ordinances  of  the  Oorporation, 
cannot  alter  the  liability  of  the  latter.  Every  illegal 
obstruction  of  the  highway  is  a  nuisance,  {People  v.  LaUnr 
heetf  5  Denio,  9,)  and  cannot  be  sanctioned  by  custom. 
(Davies,  89.)  The  parts  railed  in  continue  to  be  parts  of 
the  highway,  until  adverse  possession  has  changed  the 
encroachment  into  a  title. 

An  excavation  or  obstruction  in  a  highway,  even  for  a 
temporary  purpose,  ought  to  be  properly  guarded  and 
external  notice  given  of  the  danger.  {Ireland  v.  Oswego^ 
H.  &  Sterling  Plank  B.  Co.,  13  N.  Y.  B.,  526.)  In  this 
case  there  was  no  pretense  that  the  excavation  was  tem- 
porary, or  made  for  any  other  purpose  except  as  a  separate 
permanent  entrance  to  the  cellar.  It  was  an  opening, 
therefore,  for  damage  arising  from  which  those  who  made 
it,  or  adopted  and  continued  it,  were  responsible.  Of 
course  the  Gity  Corporation  were  not  liable  for  making  or 
continuing  it,  but  only  for  allowing  it  to  remain  after 
notice  of  its  existence,  as  inferred  from  the  lapse  of  time, 
-and'  found  by  the  Jur}%  and  after  a  reasonable  space  of 
time  had  passed  in  which  to  repair  it.  In  this  case,  both 
the  excavation  itself  and  the  absence  of  all  safeguards,  had 
existed  long  enough  to  warrant  the  inference  of  notice, 
which  the  Jury  made  under  the  charge  of  the  Court. 
{WaUace  v.  The  Mayor,  &o.,  2  Hilt,  440 ;  8.  a,  9  Abbotts' 
Pr.,  40,  and  18  How.  Pr.,  169.) 

But  the  defendants  unite  in  setting  up  as  a  defense,  that 
the  plaintiff  cannot  maintain  any  action,  because  she  is 
alleged  to  have  participated  in  the  negligence  that  caused 
the  injury.  As,  however,  the  City  Corporation  was  bound 
to  repair  and  maintain  the  sidewalk  in  a  safe  condition  to 
be  waked  on,  the  negligence  of  the  injured  party  which 
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fibould  absolve  them,  onght  to  Itmonnt  to  nearly  absolute 
TTillfnlness.  The  degree  of  care  of  a  pedestrian  on  tbe 
sidewalks  is  the  correlative  of  the  duty  of  the  Corporation. 
If  they  were  bound  to  keep  them  in  such  condition  only 
as  would  make  them  safe  for  travelers  in  full  possession 
of  all  their  faculties,  and  exercising  great  vigilance  and 
precaution,  it  was  negligence  for  the  plaintiff,  whose  most 
important  sense  for  discovering  danger  was  impaired,  to 
walk  out  unattended  and  without  using  a  stick  to  feel  her 
way,  or  some  equivalent  protection ;  on  tbe  other  hand, 
if  they  were  bound  to  make  and  keep,  after  notice,  the 
fiurfaoe  of  the  highway  safe  to  be  used  by  persons  of  as 
itefective  eyesight  as  the  plaintiff's,  she  was  entitled  to 
rely  on  the  performance  of  that  duty,  and  was  not  so  neg- 
ligent as  to  absolve  the  defendants  from  liability.  This 
view,  of  course,  would  not  affect  the  question  of  a  reck- 
less disregard  of  danger. 

Before  considering,  however,  the  question  of  the  duty 
of  tbe  Corporation,  it  will  be  usefuVif  not  necessary,  to 
examine  the  foundation  of  tbe  decisions  in  those  cases 
where  persons  destitute  of  forethought,  such  as  infants, 
lanatlcs  or  drunkards,  or  of  the  sense  of  hearing,  have 
been  injured  by  vehicles  propelled  by  horses  or  steam. 
{Harpield  v.  Boper^  21  Wend.,  615 1  Lehman  v.  City  of 
Brooklyn,  29  Barb.,  234 ;  WUktU  v.  Bnffaio  B.  B.  Co.,  14 
Id.,  585 ;  Johnson  v.  Hudwn  B.  B.  B.  Co.,  20  N.  Y.  B.,  65.) 
.In  all  those  cases  the  roads  were  used  in  a  lawful  way  by 
the  persons  having  charge  of  the  vehicles  that  did  the 
injury*  They  were  not  bound  to  know  that  the  persons 
injured  were  bereft  of  their  senses ;  on  tbe  contrary,  they 
were  entitled  to  presume  that  no  one  entitled  to  go  in  the 
streets  would  voluntarily  put  themselves  in  the  way  pf  a 
vehicle  seen  by  them,  or  run  into  danger.  Danger  from 
those  using  a  road  is  entirely  different  from  that  created 
by  the  road  itself;  against  the  former  every  one  will  pro- 
vide, the  latter  they  have  no  reason  to  suspect  exists.  In 
this  case  the  excavation  was  illegal,  at  least,  if  unguarded. 
(13  N.  Y.  B.|  526.)    Ko  one,  whatever  his  infirmities  might 
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be,  hm),  therefore,  any  leasoa  to  faiar  its  existence.  The 
eases  cited,  theieforet  tlixow  np  light  on  the  d^ty  of  the  Oor* 
poration  and  consequent  degree  of  care  to  be  ejiereised  by 
the  plaintiff.  Nor  does  any  case  which  holds  a  party  liable 
for  not  patting  up  a  light,  whereby  an  injury  ensues  to  a 
traveler,  establish  the  pres^ice  of  a  light  to  be  the  only 
criterion  of  proper  caution. 

The  question  theceibre  reooffs,  what  persons  are  entitled 
to  be  protected  against  pit-ftiUs  on  the  highway^  and,  of 
course,  what  the  condition  of  the  faculties  of  those  must 
be  who  are  warranted  in  going  on .  the  highways  unat- 
tended* If  the  rule  contended  for  by  the  defendants  be 
correct,  not  only  ave  the  deaf,  blind  and  lame,  but  indi 
viduals  subject  to  fits,  nay,  the  old  and  infirm  and  even 
near  sighted  persons,  all  of  whom  daily  traverse  our 
streets,  are .  deprived  of  all  protection  of  the  municipal 
guardians  of  the  city,  so  far  as  pit^faUs  on  Uie  highway 
are  concerned,  even  on  the  sidewalks.  Th^r  infirmities, 
ijDstei^  of  ci^aAing  a  sympathy,  put  them  beyond  the  pale 
of  the  protection  of  the  law. 

The  law,  in  regacd  to  municipal  obligations,  never  was 
intended  to  embarrass  the  infirm  and  maimed  in  the  use  of 
the  highway,  if  they  were  willing  to  encounter  its  ordi- 
nary risks,  or  to  increase  the  latter  by  adding  to  the 
helplessness  arising  from  their  misfortunes,  the  negli- 
gence of  public  bodies  charged  with  the  duty  of  providing 
safe  highways.  Those  who  have  good  eyesight,  and  rush 
upon  danger  with  their  eyes  open,  are  justly  chargeable 
with  something  m(»e  than  negligence.  But  the  purblind 
are  entitled  to  rely  upon  the  absence  of  all  dangers  of  a 
kind,  of  which,  or  in  a  place,  where  the  law  has  said  none 
ought  to  exist,  if  those  whom  it  has  charged  with  it  do 
their  duty.  That  rule  has  been  applied  even  where  parties 
had theirfaculties.  {Begina v. Train, 8 Fost.  Ss Finlay 's, 27 ; 
Sa^ie  V.  United  Kingdom  Tdeg.  Co.,  Id.,  73 ;  Dargie  v.  For-' 
far,  vhi  sup.,  Hay  on  Liability,  208, 215.)  There  are  no  cases 
probably  to  be  found  which  determine,  specifically,  the 
rights  and  duties  of  the  guardians  of  the  highways  to 
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thase  wfao  traverse  them  with  dimiDished  bodily  faculties, 
bat  as  those  should  be  equally  under  the  care  of  the  law, 
the  diligence  of  such  guardians  should  extend  to  their  pro- 
teetion  also. 

But  it  is  said  that  the  plaintiff's  negligence  in  going 
into  the  street,  consisted  in  being  there  unattended, 
although  knowing  her  defective  vision;  in  other  words, 
she  did  not  use  the  proper  precautions  which  she  might 
have  taken,  notwithstanding  her  infirmity.  It  seems  to 
be  conceded  that  if  she  had  had  an  attendant,  it  would  have 
heea  sufScient  care.  But  suppose  such  attendant  to 
have  been  inattentive  or  malicious,  would  the  plaintiff 
escape  the  imputation  of  negligence  ?  In  this  very  case, 
she  had  all  the  benefit  of  an  attendant,  for  she  asked  of 
bystanders  if  the  way  was  safe,  and  was  informed  it  was. 
To  require  one  in  her  situation,  dependent  on  her  own 
exertions  for  a  livelihood,  to  remain  in  doors,  and  either 
starve  or  subsist  on  charity,  unless  she  could  provide  her- 
self with  an  attendant  because  there  were  pit-falls  on  the 
pnblic  highway,  would  be  a  mockery.  But  it  is  not  neces* 
sary  for  the  determination  of  this  case,  to  go  so  far  as  to 
insist  that  the  guardians  of  highways  should  leave  them 
safe  for  the  blind.  The  plaintiff  had  some  power  of  vis- 
ion, and  it  was  left  to  the  Jury  to  say  whether  it  was' 
snflScient  to  enable  her  to  go  with  reasonable  assurance  of 
safety  through  the  streets,  if  they  were  kept,  as  it  was  the 
duty  of  the  Corporation  to  have  kept  them.  The  qualifi- 
cation was  more  than  the  defendants  were  entitled  to,  and 
there  was  no  request  to  instruct  the  Jury  what  was  the 
duty  of  the  Gorporation.  Both  parties  were  willing  to 
assume  that  the  Jury  understood  it.  It  is,  besides,  very 
clear  that  it  depends  entirely  upon  what  the  condition  is 
in  which  the  Oity  Oorporation  are  bound  to  keep  the 
streets,  whether  the  blind  or  those  of  defective  vision  have 
a  reasonable  assurance  of  safety  in  passing  over  them. 

All  the  requests  of  the  counsel  of  the.  City  Corporation 
for  instructions  to  the  Jury,  as  to  their  duty  in  regawl  to 
the  streets,  were,  therefore,  in  any  event,  properly  over- 
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ruled.  They  were  bound,  as  has  already  been  shown, 
to  have  the  highway  level  and  without  uneovered  and 
unguarded  excavations,  even  in  the  daytime,  and  it  was 
not  necessary  that  the  excavation  should  have  been  dan* 
gerous  to  persons  in  full  possession  of  their  eyesight.  The 
plaintiff  was  not  entirely  blind,  and  the  request  as  to  per- 
sons in  that  condition  was  immaterial.  So,  also,  the 
requests  for  instructions  as  to  the  plaintiff's  negligence, 
were  properly  refused.  She  was  not  bound  to  use  more 
than  ordinary  care  in  passing  along  the  sidewalk,  or  to 
have  a  guide,  although  unable  to  determine  for  herself  if 
it  was  free  from  obstructions  or  excavations.  The  Court, 
in  fact,  instructed  the  Jury,  that  it  was  the  duty  of  the 
Gity  Oori>oration  "  to  see  that  such  places  are  maintained 
**  in  a  proper  and  safe  condition.^^  But  no  request  was  pre* 
ferred  to  explain  its  meaning,  or  to  give  any  instructions 
as  to  what  such  condition  was.  It  may  have  been  very 
rash  for  the  plaintiff  to  encounter  all  the  risks  of  the  pub* 
lie  streets  unattended,  although  necessity  drove  her  to  it. 
But  that  forms  no  reason  why  those  public  bodies  or  ofil* 
cers,  on  whose  faithful  discharge  of  their  duties  she  had  a 
right  to  rely,  should  betray  their  trust,  and  leave,  a  still 
greater  danger  added  to  those  existing  on  the  most  safely 
constructed  highways. 

The  liability  of  the  defendant  Buckman  did  not  depend 
upon  his  possession  or  ownership  in  fee  of  the  premises  at 
the  time  of  the  accident ;  that  may  have  made  the  pos- 
sessors and  owners  also  liable,  but  did  not  discharge  him ; 
nor  was  it  necessary  that  he  should  have  made  the  excava- 
tion originally.  On  the  other  hand,  as  this  excavation 
was  on  the  highway,  outside  of  his  premises,  he  was  not 
bound,  simply  by  reason  of  his  interest  in  the  latter,  to 
keep  it  in  a  safe  condition.  The  excavation,  steps,  doors 
and  railings  connected  therewith  came  into  his  possession 
with  the  premises,  and  appear  to  have  been  used  as  a 
mode  of  access  to  the  lower  part  of  the  building,  as  an 
appurtenance,  and  he  may,  therefore,  be  considered  as 
having  sanctioned  and  adopted  them,  as  though  he  had 
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originally  caased  them  to  be  made.  Being,  therefore,  au 
invasion  of  the  highway,  he  was  bound  absolutely  to  see 
Ihat  no  harm  came  from  it.  He  leased  the  premises  with 
such  appurtenance,  and  possibly  thereby  may  have  for- 
feited any  right  to  exclude  his  tenant  afterwards  from  its 
enjoyment.  The  Gourt  of  Appeals  of  this  State  has  held, 
in  a  case  which  went  from  this  Gourt,  that  he  who  disturbs 
the  surface  of  the  highway  and  makes  openings  in  it  is  an 
insurer  of  all  persons  who  pass  over  the  opening,  however 
carefully  protected,  {Congreve  v.  Morgan^  5  Duer,  495 ;  S. 
C,  18  'S.  Y.  B.,  79,  85,)  and  is  not  excused  by  mere  proof 
of  due  care.  This  Gourt  held,  in  the  same  case,  that  a 
person  may  adopt  as  his  own  and  become  responsible  for 
an  excavation  made  by  another.  That  would,  of  course, 
present  a  question  of  fact,  but  as  there  was  evidence  tend- 
ing to  show  such  adoption  in  this  case,  the  verdict  cannot 
be  di^urbed,  unless  some  of  the  requests  to  charge  were 
improperly  overruled  or  improper  instructions  given. 

The  charge  was,  that  it  was  the  duty  of  the  defendant 
Bnckman  to  provide  proper  guards  for  the  opening,  to  see 
that  it  was  safely  kept  and  in  a  safe  condition  when  he 
parted  wiUi  the  premises.  This  was  clearly  proper.  He 
was  responsible  for  the  injury  to  the  plaintiff,  by  the  con- 
dition in  which,  the  opening  was  when  the  accident  occur- 
red, if  it  was  unsafe  when  he  parted  with  the  premises, 
unless  some  one,  without  his  assent,  had  rendered  it  dan- 
gerous in  the  mean  time.  If,  however,  once  rendered  safe 
after  he  parted  with  it,  he  probably  would  not  be  respon- 
sible for  a  subsequent  withdrawal  of  any  safeguards, 
without  his  consent.  But  if  once  in  a  dangerous  condi- 
tion with  his  sanction,  he  was  responsible  for  the  continu- 
ance of  such  condition,  as  well  as  all  others  who  continued 
it,  until  it  was  rendered  safe. 

Every  request  for  instructions  .as  to  the  exemption  of 
the  defendant  Buckman  from  liability,  proceeds  on  erro- 
neous assumptions  of  the  rules  of  law  in  regard  to  it.  As 
matter  of  law,  he  mig^t  be  liable,  notwithstanding  the 
existence  of  a  railing  at  the  side  of  the  opening,  his  being 
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neither  owner  nor  possessor  of  the  premises,  nor  bonnd  to 
repair,  and  his  being  prevented  from  repairing.  If  he 
was  the  author  of,  or  otherwise  responsible  for,  tlie  exists 
euce  of  the  cavity  in  the  sidewallc  nngnarded,  he  became 
an  insurer  against  any  damage  to  any  passer-by  therefrom. 
The  Court  c6nld  not,  in  any  event,  decide  on  the  suffi- 
ciency of  a  railing,  as  matter  of  law.  The  additional 
responsibility  of  others,  or  the  hindrance  of  the  plaintiff 
by  others,  would  not  impair  his  liability. 

Many  exceptions  to  the  refusal  to  charge  as  requested 
on  the  part  of  the  City  Corporation,  which  were  not 
pressed  on  the  argument,  are  equally  untenable  with  the 
others  already  noticed,  on  which  they  are  mainly  based. 

There  being  no  exceptions  to  the  admission  and  excla 
sion  of  evidence,  and  no  error  in  the  charge  or  refusals  to 
charge,  the  exceptions  taken  must  be  overruled,  and  judg« 
ment  ordered  for  the  plaintiff  for  the  amount  of  the  ver- 
dict, with  costs. 


George  P.  Polled  et  ai.i  Plaintiffs  and  Bespondents^  v. 
Thomas  Otis-Le  Box  et  oL^  Defendants  and  Appel- 
lants. 

1.  A  contract  for  the  sale  of  a  specific  quantity  of  a  certain  kind  of  merchan- 
diae,  while  on  board  of  a  vessel  at  sea,  is  sufficiently  performed  by  the 
delivery  from  on  board  such  vessel,  on  its  arrivol,  of  a  like  quantity  and 
kind  of  merchandise,  if  it  oorreqKmd  with  the  rest  of  the  description  of 
the  goods  sold  in  such  contract,  notwithstanding  any  designation  of  them 
therein  as  being  of  a  brand,  with  a  certain  title  composed  of  the  names  of 
individuals;  if  no  similar  goods,  designated  as  an  article  of  commerce,  as 
being  of  such  a  brand,  be  known  in  the  market  where  such  sale  took  place  \ 
espedally  if  all  the  names  nse^  in  such  title  be  those  of  members  of  a  firm 
by  whom  such  articles  were  manufactured,  the  goods  delivered  be  marked 
with  two  of  those  names,  and  the  whole  of  such  title  nearly  resembles  thai 
used  by  such  firm. 

3.  Under  such  circumstance^  the  designation  of  the  articles  as  of  such  a  bran^ 
may  be  rejected  as  surplusage,  or  an  erroneous  particular  of  deaeription;  or 
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the  nmming  of  the  brand  may  be  constnied  to  intend  a  mere  designation 
of  the  manufacturera,  and  that  the  articles  sold  should  be  marked  with 
names  usually  employed  by  them  to  designate  that  they  were  of  their 
manufacture. 
3)  Thus  where  the  plaintiffs  agreed  to  seU  and  deliver  to  the  defendants  a 
quantity  of  soft  English  lead,  to  arrire  by  a  specified  vessel,  designating 
the  lead  in  the  contract  as  "  WdUctty  Parker  S  Walker  brand  f  when,  in 
fact,  there  was  no  firm  of  Walker,  Parker  &  Walker  in  existence,  and  no 
lead'  ao  marked  was  known  in  the  market  as  an  article  of  commeroe ;  but 
the  lead  on  board  the  vessel  was  mai^uractared  by  a  firm,  two  d  whosa 
members  were  named  "  Walker,"  and  one  "  Parker,**  known  as  *^  Walkers^ 
Parker,  Walker  &  Co.,**  and  had  been  marked  or  branded  by  them  "  WaU>' 
en,  Parker  S  Co" 

Bddf  that  upon  these  focts  the  contract  was  satisfied  by  a  delivery  of 
Oiatlead. 

4.  In  sneh  case,  it  is  the  province  of  the  Jury  to  determine,  upon  evidence 
as  to  the  usage  of  trade,  what  was  the  intention  of  the  parties. 

6.  In  such  a  case,  evidence  that  there  was  no  other  lead  known  in  the  market 
bj  the  designation  of  Walkers^  Parker,  Walker  Sc  Co.'s  brand,  or  any 
similar  brand,  except  that  manufactured  by  such  firm ;  that  soft  Bngll^ 
lead  so  manufactured  would  be  of  equal  quality  and  value,  whether  stamped 
"Walkers,  Parker,  Walker  &  Co.,"  or  "Walkers,  Parker  &  Co.;"  and 
that  "soft  English  tead,  Walker,  Parker  &  Walker  brand"  would,  accord- 
ing to  the  understanding  among  dealers  in  the  article,  designate  lead 
stamped  either  way,  is  admissible  to  enable  the  Jury  to  determine^  that  the 
marks  were  merely  employed  to  indicate  the  quality  called  for  by  the  agree- 
ment^ and  that  the  teems  employed  to  designate  the  brand  in  the  contract^ 
were  so  used  merely  to  indicate  the  manufacturers,  and  were  equally  appli- 
cable to  all  lead  manufactured  by  them  and  branded  to  indicate  such 
manufacture. 

6L  Evidence  of  conversations  between  the  parties  to  a  con  tract  prior  to  its  com- 
pletioD,  however  admisable  to  construe  terms  used  in  it,  is  not  otherwise 
admiesible  for  the  purpose  of  determining  the  intention  of  such  parties. 

7.  In  order  to  prove  what  article  was  intended  in  a  contract,  by  a  name  used 
in  commerce,  it  is  proper  to  ask  a  witness  who  is  an  expert^  "how  the 
article  is  generally  known  in  the  market?  and  how  spoken  of  generally  T* 

5.  The  negative  testimony  of  witnesses  fiimiliar  with  a  certain  commodity, 
who  have  long  dealt  in  it,  that  they  never  saw  any  of  a  specified  brand, 
may  be  weighed  against  testimony  of  another  witness  that  he  had  seen  it^ 
in  determining  whether  such  brand  existed  and  was  known  in  the  market. 

9.  Where,  under  an  executoiy  contract  for  the  sale  of  goods,  the  buyer  refuses 
to  receive  and  pay  for  them,  and  the  seller,  after  notice  to  the  buyer  of  his 
intention  so  to  do,  sella  them  fairly  at  the  best  price  he  can  obtain,  and  sues 
to  recover  the  deficiency  between  the  proceeds  of  the  sale  and  the  contract 
price,  such  sale,  though  the  defendant  was  not  notified  of  the  time  and 
place  of  making  it^  is  a  test  as  against  him  of  the  value  of  the  article. 
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10.  Ttie  Court  will  not  allow  an  appellant  to  raise,  upon  the  appeal,  for  the 
first  timei  an  objection  to  an  assumption  bj  the  Court  below  of  a  doubt- 
ful fact,  where  he  took  no  objection  below  to  such  assumption,  but  only  to 
conclusions  of  law  baaed  thereon. 

^Before  Momorikf,  Bobbbtson  and  Mohsll,  J.  J.) 
Heard,  October  13 ;  decided,  November  29,  1862. 

Tms  was  an  appeal  from  a  judgment  entered  upon  the 
verdict  of  a  Jury  in  favor  of  the  plaintiffs,  and  also  from 
an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  by  George  P.  Pollen  and  Bobert 
Colgate,  against  Thomas  O.  Le  Boy  and  David  Smith,  to 
recover  for  an  alleged  breach  of  a  contract  by  the  latter  to 
purchase  a  quantity  of  lead.  The  contract  of  sale  was  a 
bought  and  sold  note  in  the  following  terms : 

*  Sold  T.  O.  Lb  Boy  &  Co., 

"  For  acct.  of  Pollen  &  Oolgatr, 
*'  160  tons  soft  English  lead  of 

Walker,  Parker^ 

&  >  brandt 

Walker        ) 

to  arrive  per  Providence^  from  Newcastle,  at  6|  cts.  per 

lb.,  cash. 

"  TuBBLL  Bros. 
"  April  25th,  1853." 

The  quantity  of  lead  called  for  in  this  contract  had  pre- 
viously (in  March,  1853,)  been  laden  on  board  the  ship 
"Providence,"  and  arrived  in  New  York  in  July,  1853. 
That  lead  was  stamped  or  marked  "  Walkers^  Parker  &  Co.^ 
Newcasile-upon-Tyney  It  was  tendered  to  the  defendants 
in  fulfillment  of  the  contract,  and  by  them  refused. 

The  plaintiffs  sold  the  lead,  after  notice  to  the  defendants 
that  they  intended  to  do  so,  at  the  best  price  they  could 
obtain,  which  at  the  time  of  sale  was  less  than  the  con- 
tract price,  and  brought  this  action  to  recover  the  defi- 
ciency from  the  defendants. 

The  complaint  alleged  that  the*parties  had  made  n  con- 
tract which  required  the  plaintiffs  to  deliver  soft  English 
lead  of  the  manufacture  or  brand  of  Walker,  Parker  & 
Walker ;  and  that  the  lead  tendered  by  them  was  of  the 
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brand  and  manufactore  of  Walker,  Parker  &  Walker,  in- 
tended by  the  eontract.  The  answer  of  the  defendants 
insisted  that  they  were  entitled  to  receive  lead  marked  or 
branded  Walker,  Parker  &  Walker,  and  that  the  lead  ten- 
dered them  was  branded  Walker,  Parker  &  Oo.,  which  was 
an  inferior  article.  It  appeared  upon  the  trial  that  the 
brand  "  Walkers,  Parker  &  Oo."  was  well  known  in  this 
market. 

This  brand  had  sometimes  the  word  *'  Lorubn  '^  suflSxed 
to  it.  These,  and  the  brand  ''  Walkers,  Parker  &  Go., 
Newcastle,"  were  the  only  brands  of  Walker  lead  sold  in 
our  market.  There  was  no  such  brand  as  "  Walker^  Par' 
Jser  &  WaJkery 

The  firm  which  manufactured  the  lead  in  England  was 
'*  Walkers,  Parker^  Walker  &  CoJ^  The  reason  for  using 
the  brand  mark  ^'  Walkers,  Parker  &  Oo."  was  stated  to 
be  that  to  suit  the  American  market,  the  pigs  of  lead  were 
cast  in  smaller  moulds  than  ;usual,  and  were  too  short  to 
be  branded  with  the  full  name  of  the  firm ;  there  was  not 
any  firm  in  England  of  the  name  of  **  Walker  Parker  & 
Walker,"  nor  was  there  any  lead  made  there  branded 
"  Walker,  Parker  &  Walker." 

Upon  a  former  trial  of  this  case  the  plaintiff  had  been 
nonsuited,  and  on  appeal  to  the  Oonrt  of  Appeals  the 
judgment  was  reversed  and  a  new  trial  ordered,  the  fol* 
lowing  opinion  being  rendered : 

H.  Oray,  J.  '*  The  subject  of  the  sale  note  was  soft 
English  lead  to  arrive  from  Newcastle  by  the  ship  Provi- 
dence then  on  its  voyage  from  Newcastle  to  New  York, 
If  there  had  been  in  existence  at  the  time  the  note  was 
given  lead  of  "  Walker,  Parker  &  Walker "  brand,  the 
case  would  be  relieved  of  any  question.  Soft  English  lead 
firom  Newcastle  with  that  brand  upon  it  must  have  been 
delivered,  or  the  terms  of  the  note  would  not  have  been 
complied  with.  {Bedls  v.  Terry,  2  Sandf.,  127.) 

"  There  was  no  such  brand. 

*'  We  are  therefore  left  to  determine  whether,  from  tho 
Bosw. — ^VoL.  X.        6 
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Hgbt  afforded  by  collateral  faots  and  circamstanoes,  an 
ambigaity  exists  as  to  the  intention  of  the  parties,  which 
rendered  it  necessary  that  the  note,  with  the  extrinsic 
evidence,  shonld  have  been  submitted  to  the  Jnry,  that 
they  might  from  the  note,  aided  by  the  snrronnding  dr- 
cnmstances,  nave  determined  what  the  plaintiff^  intended 
to  sell,  and  what  the  defendants  intended  to  bny. 

"  That  soft  English  lead  manufactured  at  Newcastle  then 
on  board  the  ship  Providence  on  its  voyage  to  New  York, 
was  the  article  intended  to  be  sold  is  established,  not  only 
by  the  sale  note,  but  by  the  concurrent  facts  and  circum- 
stances attending  the  transaction ;  and  that  it  wa3  known 
in  market  and  spoken  of  as  Walker's  lead,  is  also  a  fact 
about  which  there  is  no  dispute. 

**  The  firm  by  whom  it  was  manufactured  was  Walkers, 
Piffker,  Walker  &  Oo.,  of  Newcastle-upon-Tyne,  and  it 
was  tibe  only  firm  of  that  or  any  similar  name  engaged  in 
the  lead  business  at  Newcastle  or  elsewhere  in  England, 
when  the  sale  note  was  given.  It  did  not  occur  to  the 
broker,  nor  was  it  suggested  by  or  to  the  defendants,  that 
Walker,  Parker  &  Walker  was  a  new  brand,  nor  was  the 
brand  itself  the  subject  of  conversation ;  but  whenever, 
daring  the  negotiations  for  the  sale,  anything  designating 
the  quality  or  character  of  the  lead  was  Bpoken  of,  it  was 
called  '*  Walkers,"  and  represented  to  be  good  soft  English 
lead,  fit  for  white  lead. 

"The  firm  of  Walkers,  Parker,  Walker  &  Co.,  had  a 
branch  in  London  doing  business  under  the  firm  name  of 
Walker,  Parker  &  Oo.,  and  lead  came  to  the  New  York  mar- 
ket branded  Walker,  Parker  &  Oo.,  London,  and  Walkers, 
Parker  &  Oo.,  Newcastle.  And  although  the  metal  broker 
who  negotiated  the  sale  and  gave  tjie  sale  note,  when  re- 
called by  the  defendants  near  the  close  of  the  trial,  testified 
that  there  were  three  brands  which  came  to  the  New  York 
market ;  one  Walkers,  Parker  8s  Oo. ;  one  Walkers,  Par- 
ker &  Oo.,  London ;  and  one  Walkers,  Parker  &  Oo.,  New- 
castle-upon-rTyne ;  the  latter  of  which  was  not  much 
known ;  that  it  wai^  better  tlian  the  London,  and  not  as 
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good  as  that  branded  Walkers,  Parker  &  Co.,  without  the 
additions  of  London  or  Newcastle  upon  it ;  and  he  thought 
it  generally  understood  that  lead  smelted  at  Newcastle- 
upon-Tyne  was  Spanish  lead;  this  broker,  when  intro- 
dnced  by  the  plaintiffs,  near  the  commencement  of  the 
trial,  and  fnlly  examined  and  cross-examined  as  to  the  dif- 
ferent brands  and  their  qualities,  testified  that  he  knew  of 
but  two  brands — Walkers,  Parker  &  Go.,  Newcastle,  and 
Walkers,  Parker  8s  Oo.,  London — except  that  he  had  seen 
a  part  of  one  pig  marked  Walker,  Parker  &  W.  and  that 
the  two  brands  described  by  him  had  been  well  known 
in  the  New  York  market  for  eight  or  ten  years. 

^'  No  other  witness,  except  this  one,  testified  to  any  know- 
ledge of  more  than  two  brands  of  the  Walker  lead  in  the 
New  York  market,  firom  which  evidence  given,  it  is  quite 
clear  that  the  Jury  would  have  been  warranted  in  finding 
that  lead,  whether  branded  Walkers,  Parker  &  Oo.,  with-^ 
out  any  addition,  or  Walkers,  Parker  &  Oo.,  Newcastle,  or 
Newcastle-upon-Tyne,  indicated  precisely  the  same  quality 
of  lead,  and  was  understood  by  those  engaged  in  the 
trade  as  meaning  one  and  the  same  thing ;  that  the  addi- 
tions of  Newcastle,  or  Neweastle-upon*Tyne,  were  only 
intended  to  indicate  where  it  was  manufactured,  and  that 
each  indicated  the  same  place ;  and  that  the  lead  shipped, 
branded  -as  it  was,  was  soft  lead  of  a  superior  quality, 
manufactured  by  Walkers,  Parker,  Walker  &  Go.,  of  New^ 
eastle-upon-Tyne. 

'^  If  it  was  the  intention  of  the  parties  to  contract  for  a 
brand,  soft  English  lead  of  an  inferior  quality  with  the 
new  brand  upon  it  would  have  satisfied  the  contract. 
There  was  no  such  brand  or  firm  as  Walker,  Parker  Ss 
Walker.  There  was  a  firm  of  Walkers,  Parker,  Walker 
&  Co.  of  Newcastle ;  but  lead  branded  Walkers,  Parker, 
Walker  &  Co.,  did  not  come  to  the  American  market  fw 
tile  reason  that  the  pigs  cast  for  this  market  were  too 
small  for  such  a  brand,  and  it  was  to  suit  this  market  that 
large  pigs  originally  branded  Wm  Pm  W.  &  Oo»  were  re-cast 
into  smaller  size,  which  would  admit  of  only  the  brand  of 
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Walker9i  Parker  &  Go.,  upon  any  one  side  of  them,  and 
sent  out  by  the  ship  ProvideDce. 

''I  think  it  cannot  be  questioned,  that  the  contract  re- 
ferred to  lead  manufactured  by  that  firm.  {PoweU  v.  JETor- 
ton,  2  Bing.  K  0.,  605,  671.) 

*'  And  it  should  be  so  construed,  if  consistent  with  the 
words  used  and  the  surrounding  circumstances  shedding 
light  upon  them,  as  to  give  the  plaintiffs  the  advantages 
of  the  actual  sale  and  delivery  of  lead,  and  the  defendants 
the  advantages  of  its  receipt,  instead  of  so  construiug  it 
as  to  give  the  defendants  a  mere  right  of  action  for  its 
breach,  for  no  other  reason  than  that  no  such  brand 
existed. 

*'  I  am  of  the  opinion  that  the  fact  that  there  was  no 
such  brand  as  that  specified  in  the  contract,  connected 
with  other  collateral  facts  and  circumstances,  raised  a 
*  doubt  as  to  what  description  of  lead  the  sale  note  referred 
to,  and  that  the*  whole  question  should,  therefore,  have 
been  submitted  to  the  Jury ;  and  that  the  judgment  should 
therefore  be  reversed,  and  a  new  trial  ordered." 

T^e  cause  was  tried  a  second  time,  before  Mr.  Justice 
BoBERTSOK  and  a  Jury,  on  the  3d  of  April,  1861,  and  the 
Jury  rendered  a  verdict  in  fovor  of  the  plaintiffs.  The 
defendants  moved  at  Special  Term  to  set  aside  the  verdict, 
on  the  ground  that  it  was  against  evidence,  and  because 
of  errors  of  law,  which  motion  being  denied,  and  judgment 
having  been  entered  on  the  verdict,  the  defendants  took 
the  present  appeal* 

2>.  Hawley  and  WiJJiain  Curtis  NoyeSt  for  the  defend- 
ants, (appellants.) 

I.  It  was  error  to  admit : 

1.  Testimony  as  to  the  resale  of  the  lead,  and  the 
account  made  up  against  the  defendants,  for  plaintiffs  had 
not  shown  any  right  to  charge  defendants  for  a  deficiency 
on  a  resale,  and  no  notice  of  the  time,  place  or  mode  of 
such  resale  had  been  given  defendants.  {Wheeler  y.  Neuh 
lotiW,  16  N.  Y.  B.,  400.) : 
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2.  Answers  to  questions,  whether  there  was  any  dif- 
ference in  quality  or  value  between  lead  branded  Walkers, 
Parker,  Walker  Sc  Go.,  and  that  marked  or  branded  Walk- 
ers, Parker  &  Go. ;  or  whether  one  would  designate,  with 
the  same  certainty,  soft  lead  cast  by  the  said  firm,  as  the 
cither.  These  do  not  in  the  least  affect  the  question, 
whether  there  is  any  difference  in  quality  or  value  between 
dther  of  those  brands,  and  lead  branded  '*  Walker,  Parker 
&  Walker,''  or  whether  either  of  those  brands  would  desig- 
nate with  equal  certainty  soft  lead  branded  **  Walker,  Pai^ 
ker  &  Walker."  If  they  did,  it  would  be  wholly  irrelevant : 

3.  The  inquiry  as  to  how  lead  manufactured  by  Walkers' 
houses  was  spoken  of  generally  by  persons  who  alluded  to 
it  Ko  such  custom  of  speech,  unless  brought  home  to  the 
knowledge  of  the  defendants,  should  be  allowed  in  proof. 
Besides,  what  may  be  used  in  loose  conversation,  is  no  cri- 
terion as  to  what  would  be  used  in  a  formal  contract 

* 

n.  It  was  error  to  exclude : 

1.  The  conversation  that  passed  on  the  subject  of  this 
sale,  prior  to  the  actual  delivery  of  the  sale  note,  for  this 
was  competent  as  part  of  the  re$  gesUBy  (Chray  v.  Harper,  1 
Story  £.,  574,)  and  also  admissible  to  show  misrepresen- 
tation or  fraud.  If  there  wad  any  ambiguity  in  the  term 
"  Walker,  Parker  &  Walker  brand,"  it  was  made  so  by 
other  proof  admitted  at  the  trial,  in  which  case  declara- 
tions of  parties  as  to  their  intention  are  admitted  in  evi- 
dence. {Doe  V.  HxBOoekSy  5  M.  &  W.,  363 ;  Doe  v.  Needs,  2 
Id.,  129 ;  Goldshede  v.  Swan,  1  Exch*,  154.) : 

2.  The  inquiry  in  regard  to  the  representations  of  the 
agent,  that  the  lead  was  fit  for  making  white  lead,  and 
would  sell  for  that  purpose,  when  it  would  not. 

in.  It  was  error  to  refuse  to  nonsuit  the  plaintiffs,  and 
dismiss  the  complaint. 

1.  It  was  perfectly  competent  for  the  parties  to  make  a 
contract  for  the  sale  of  lead  branded  or  marked  ^'  Walker, 
Parker  &  Walker,"  so  that  lead  with  any  other  brand 
upon  it,  though  of  equal  quality  and  of  the  same  persons' 
manufacture,  could  not  be  legally  tendered  in  fulfillment 
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of  the  contract,  and  tbe  plaia  language  of  the  contract 
cannot  be  anunlled  by  such  extrin&ic  matt^^  as  was  alleged 
against  it  in  this  case.  (BedU  y.  Terry ^  2  Sandf.*  127; 
Shields  y.  PeUee,  Id.,  262.) 

(a.)  The  only  tme  construction  of  the  bought  and  sold 
,  note,  taken  by  itself,  is  that  it  was  the  intention  of  the 
parties  to  sell  lead  branded  "  Walker,  Parker  &  Walker," 
and  not  merely  lead  manufactured  by  them.  In  oonstru* 
ing  contracts,  the^  Court  is  bound  to  give  effect  to  the 
whole  of  the  contract  ISo  effect  can  be  giyen  to  the  posi- 
tion of  the^  words  and  the  dash  with  the  pen  after,  except 
that  they  indicate  an  intention  to  sell  lead  branded  "  Wal- 
ker, Parker  &  Walker,"  only.  (Pothier,  part  L,  c.  1,  f.  1» 
art.  7 ;  Butherfcnrth's  Institutes  of  Natural  Law,  B.  2,  ch.  7 , 
2  Parsons  on  Contracts,  16 ;  i^ers  v.  Jonas^  2  Exch.,  Ill ; 
,  Marrdl  v.  Fisher,  4  Exch.,  691 ;  Stokes  v.  Stakes,  1  Lev.,  272.) 

(b.)  If  there  was  any  doubt  about  the  construction  of  the 
bought  and  sold  note,  from  its  ambiguity,  in  meaning 
either  the  brand  or  the  manufacture,  evidence  was  admis- 
sible in  explanation,  and  the  evidence  shows  coudusively 
that  it  was  the  intention  of  the  parties  to  sell  lead  branded 
<^  Walker,  Parker  &  Walker."  Experts,  dealers  in  the 
article,  testify,  without  contradiction,  that  there  is  a  sub* 
stantial  difference  between  the  brand  inserted  in  the 
bought  and  sold  note  in  this  case,  and  the  brand  tendered, 
so  that  the  delivery  of  the  latter  would  not  fulfill  a  contract 
to  deliver  the  former,  and  their  construction  in  a  matter 
of  this  kind  ought  to  be  followed  by  the  Oourt.  {P&tveU  v. 
Barton,  2  Bing.  N.  C,  668,  3  Scott,  110 ;  LowUt  v.  JETamil- 
toii,  5  M.  &  W.,  639.) 

2.  Plaintiffs  must  prove  that  the  lead  tendered  was  Eng- 
lish lead,  and,  to  be  English  lead,  it  should  be  made  of 
English  ore ;  but  no  proof  of  this  ia  given. 

3*  In  a  sale  like  this,  of  an  article  to  arrive,  if  the  article 
for  any  reason  does  not  arrive,  there  is  no  sale  that  either 
party  can  enforce.  Proof,  therefore,  that  no  such  article 
is  in  existence,  so  that  the  vendor  could  not  go  into  the 
market  and  purchato  it,  to  fulfill  his  contract,  has  no  appli- 
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eabilily  to  8udi  a  case.  The  article  mentioned  in  tbe  con^ 
tract  and  iii  the  complaint  m  tbe  one  sold  to  tbe  defend- 
ant,  not  being  on  board  the  ship  Providence,  not  arriving 
h^ie,  and  not  being  tendered  to  the  defendants,  there  is  no 
contract  to  be  enforced. 

4.  No  legal  notice  was  given  to  the  deiendants  by  the 
plainti£b  of  their  inteption  to  sell  the  lead  for  the  account 
of  the  d^ndants,  because  no  notice  of  the  place,  time  ot 
mode  of  sale  was  given. 

IV.  The  Jnstice  erred  in  several  particulars  in  his  charge 
to  tbe  Jary,  to  which  exceptions  were  taken  by  the  defend*- 
ants,  and  also  in  his  refusal  to  charge,  as  requested  by  the 
defendants.  1 

13iere  is  error  in  tbe  charge  as  to  the  amount  of  the 
damages  founded  on  the  error  in  the  complaint  and  account 
of  sale.  The  sale  was  of  150  tons ;  this,  by  our  statute,  (2 , 
Bev.  Stet.,5th  ed.,  828,  ^  7, 13,)  would  be  300,000  pounds. 
The  charge  against  the  defendants  is  for  345,276  lbs., 
which  is  45,276  lbs.  more  than  the  contcact  called  for,,  and 
the  excess  is  iaelnded  in  the  verdict  and  judgment. 

Samuel  JE.  Lyon^  for  plaintiffs,  (respondents.) 

L  The  true  point  at  issue  was  this,  was  the  lead  such  as 
plaintiffs  agreed  to  furnish  and  defendants  to  accept  ?  and 
this  was  a  question  of  fact  for  the  Jury. 

(a.)  Whether  parties  have  agreed  as  alleged  is  a  question 
of  intent. 

(b.)  Parol  evidence  is  admissible  to  explain  words  in  a 
written  contract,  of  technical  meaning,  or  which  are  inde- 
finite. (1  Greenl.  Evid.,  ^  288.) 

(c.)  The  intent  of  tbe  parties,  in  every  case  of  ambiguity 
or  indefiniteness  of  expression,  where  acts  are  equivocal, 
or  where  terms  are  employed  having  a  technical  or  con- 
ventional meaning,  is  to  be  ascertained  by  the  Jury.  And 
to  complete  a  contract  it  is  necessary  that  the  parties 
should  assent  to  the  subject  matter  in  the  same  sense.  (1 
Greenl.  Evid.,  ^  277,  note  2 ;  Hazard  v.  N.  E.  Mar.  Ins. 
Co.,  1  Sumn.,  218;  8  Peters,  557;  Potter  v.  Hopkim,  25 
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Weud.,  417 ;  Parks  y.  Qeneral  Interest  Ins.  Oo.j  5  Pick.,  34 ; 
Jackson  v.  Stanley^  10  Johns.,  133 ;  Sheldon  v.  Benham^  4 
Hill,  129 ;  Wigram  on  Ext.  Ev.,  57, 68, 118 ;  Hitev.  State,  9 
Yerger,  367 ;  Day  v.  Trig,  1  P.  Will.,  286 ;  Tudor  v.  T&rreU, 
2  Daoa,  47 ;  U.  S.  v.  Breed,  1  Sumn.,  169 ;  Thompson  ri 
Sloan,  23  Wend.,  71.) 

{d.)  In  case  of  a  sale  it  is  only  required  that  the  thing 
sold  should  be  specific  and  capable  of  certain  identifica* 
tion.  An  honest  error  as  to  the  price,  or  as  to  the  substan- 
tial and  essential  qualities  of  the  thing  sold,  not  90  to  its 
mere  worth  or  condition,  may  annul  the  sale.  (1  Pars,  on 
Oont.,  439 ;  Story  on  Oont,  %  412,  417,  779.) 

II.  The  Court  were  right  in  submitting  to  the  Jury  the 
inquiry  as  to  what  lead  was  in  fact  sold  and  purchased. 

III.  The  evidence  fully  sustains  the  verdict. 

IV.  The  defendants  could  not  legally  set  up  the  absence 
of  the  particular  brand  they  pretended  to  have  expected, 
because  they  put  their  refusal  to  receive  it  on  a  totally 
different  ground,  not  founded  in  fact. 

V.  There  was  no  error  in  the  refusal  of  the  Court  to  dis- 
miss the  complaint.  Under  the  decision  of  the  Court  of 
Appeals  the  Judge  was  bound  to  submit  the  case  to  the 
Jury.    - 

yi.  Neither  of  the  exceptions  to  the  charge  is  well 
founded. 

If  the  lead  waa  of  at  least  a  medium  quality,  and  was 
merchantable,  it  answered  the  contract.  {Cleu  v.  McPher- 
son,  1  Bosw.,  480.) 

The  rule  of  damages  is  correct.  The  sale  was  after 
notice,  and  in  the  usual  way  by  broker.  {Crooks  v.  Moore, 
1  Sandf.,  297 ;  Stanton  v.  SmaM,  3  Id.,  231 ;  Sedgw.  on 
Dam.,  281. 

VII.  None  of  the  exceptions  to  the  plaintiflfe'  evidence, 
or  to  the  charge  of  the  Judge,  were  well  taken. 

By  the  Court — Eobertson,  J.  The  only  diflBculty 
in  construing  the  contract  in  this  case  arises  from  attribut- 
ing to  the  words  "  Walker,  Parker  &'  Walker  Irand "  the 
meaning  of  ''stamped  with  the  names.  Walker,  Parker  Sc 
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Welkgry  For  that  reason  alone,  the  defendants  refused  to 
lecdve  soft  Ited,  mannfactured  in  England  by  a  firm,  of 
which  two  members  were  named  '*  WaXker^^^  and  a  third, 
**ParIp0r,'^  and  who  transacted  business  at  different  places, 
under  various  partnership  titles,  in  which  "TFaZJfc^r '*  and 
*^ Parker*^  were  predominant,  and  which  had  arrived  on 
board  of  the  vessel  named  in  such  contract. 

The  defendants  went  out  of  the  wohls  of  the  contract, 
according  to  their  literal  interpretation,  in  order  to  estab- 
lish, by  extrinsic  evidence,  that  "soft  English  lead,''  used 
therein,  meant  lead  made  of  English  ores.  And  in  attempt- 
ing to  exert  a  rigorous  construction  of  the  rest  of  the  con- 
tract they  fell  into  some  absurdities.  The  term  *'  hrandy^ 
employed  in  such  contract,  was,  according  to  all  lexicog- 
raphers, originally  and  strictly  confined  to  burning  with 
a  hot  iron,  (Johnson's,  Worcester's  and  Webster's  Dic- 
tionaries, word  ^  BsAKD,")  a  thing  which  is  never  done 
with  pig  lead.  In  commerce,  such  word,  by  usage,  has 
come  to  mean  a  mark,  designating  either  origin  or  quality, 
and,  ultimately,  the  names  of  manufacturers,  or  places  of 
manofacture.  The  case  of  Powell  v.  Horton^  (2  Biug.,  [N** 
G.,j  665,  671,)  is  a  strilsiug  example  of  tlie  effect,  of  the 
peculiar  commercial  meaning  of  terms.  There  would  have 
been  no  great  difl9culty,  besides,  in  printing  the  names 
in  question  on  the  lead,  if  that  had  been  all  that  was 
necessary ;  although  it  is  diflScnIt  to  see  what  particular 
advantage  that  would  have  been  to  the  purchaser.  The 
defendants  thtocselves  seem  unconsciously  to  have  felt  the 
pressure  of  the  fiivolousness  of  an  objection  resting  on 
sneh  a  basis,  since  they  attempted  to  prove  tliat  there  was  a 
pecnliar  kind  of  lead,  known  in  the  New  York  market  as  the 
**  Walker,  Parker  &  Walker"  iead,  and  so  branded.  This 
was  a  palpabl^epartnre  from  a  strict  construction  of  the 
term  *^  brand,"  which  must  mean  either  actually  branded 
with  a  particular  mark,  or  else  a  particular  kind.  That 
question,  however,  was  submitted  to  the  Jary,  who  found 
there  was  no  lead  known  by  that  designation  in  the  New 
fork  lead  market;  consequently,  the  parties,  if  they 
Bosw* — ^VoL.  X.       1 
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intended  to  bargain  for  such  lead,  must  have  meant  to 
make  a  contract  for  what  did  not  exist,  a  conclusion  which 
must  be  escaped  ftom,  if  possible,  by  any  means. 

But  the  law  is  not  so  entirely  destitute  of  means  to  sus- 
tain the  contract  as  an  active  and  living  one.  It  furnishes 
two  niles  of  interpretation,  which,  when  the  application 
to  language  of  its  ordinary  signification,  without  regard  to 
extrinsic  circumstances,  fails  to  communicate  to  the  con- 
tract, which  it  embodies,  any  vitality,  may  be  applied* 
Besides  the  rule  which  permits  extrinsic  circumstances  to 
be  introduced  to  explain  the  meaning  attached  to  special 
words  in  a  particular  trade  or  course  of  dealings,  there  is 
another,  which  enables  us,  when  part  of  a  description  does 
not  correspond  with  an  existing  subject,  while  the  rest 
does,  to  reject  the  former,  unless  the  part  so  rejected  is 
applicable  to  something  else,  and  the.rest  is  not.  It  is  only 
when  there  is  nothing  to  determine  to  which  of  two  sub- 
jects both  parts  of  the  description  may  be  applied,  that 
the  whole  is  to  be  rejected.  In  this  case,  however,  it  was 
established  that  there  was  no  lead  branded  *' Walker,  Par- 
ker &  Walker  '*  in  the  world,  but  there  was  a  cargo  of  soft 
English  lead,  manufactured  by  Walkers,  Parker  &  Oo.| 
and  so  branded  or  marked,  on  board  of  the  vessel  named 
in  the  contract,  on  its  way  to  this  port 

I  am  Yully  aware,  that  in  the  view  taken  of  this  case 
by  the  Oourt  of  last  resort,  when  formerly  before  it,  stress 
was  laid  upon  the  inquiry,  whether  there  was  any  evidence 
of  an  understanding,  in  the  trade,  of  the  meaning  of 
'*  Walker,  Parker  &  Walker  brand."  But,  it  is  clear  to 
me  that,  by  the  similar  stress  laid  in  the  opinion  of  the 
Court,  upon  the  non-existence  of  any  lead  known  in 
the  trade,  as  impressed  with  that  name,  it  was  deemed 
necessary  to  show  the  impossibility  of  complying  strictly 
with  those  terms,  according  to  their  assumed  signification, 
before  allowing  evidence  that  dealers  understood  some- 
thing else  by  them.  Yet,  it  has* always  be^n  held,  that 
parties  dealing  in  a  particular  trade,  must  be  understood 
to  use  the  language  of  it,  and  not  of  common  conversa- 
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tion.  The  fact,  that  no  sach  brand  as  designating  the 
kind  of  lead,  was  known  to  commerce,  would  be  a  good 
enongh  ground  for  rejecting  it  from  the  description  as  a 
mistake  or  useless  part.  (Wig.  on  Ex.  Ev.,  99;  Burr  v. 
Broadway  In$.  Co.,  16  N.  Y.  B.,  267.)  But  if  the  cargo 
actually  on  board  of  the  vessel  named,  answered  the  rest 
of  the  description,  proof  that  the  trade  understood  *'  brand" 
to  be  equivalent  to  "  manufacture,"  and  "  Walker^  Parker 
&  WalkeTy^  to  mean  the  house  in  question,  would  make 
such  cargo  answer  fully  the  whole  descripticHi  in  legal 
interpretation  of  it. 

It  would  seem  from  all  the  circumstances  of  the  case, 
that  the  parties  intended  to  deal  rather  in  the  particular 
cargo,  than  in  any  lead  marked  '^Walker,  Parker  & 
Walker,"  or  known  by  that  designation.  The  defendant 
could,  with  more  propriety,  have  rejected  other  lead  so 
stamped,  than  the  cargo  in  question,  not  so  marked.  By 
the  purchase  of  merchandise  at  sea,  he  was  entitled  to  a 
merchantable  article  of  medium  quality.  (Cfou  v.  Mty 
Pherson,  1  Bosw.,  480.)  If  "  Walker,  Parker  &  Walker 
brand,"  indicated  a  better  quality  or  different  kind,  it 
would  have  operated  as  a  warranty,  and  not  as  a  descrip- 
tion. If  the  object  had  been  to  purchase  simply,  lead  of 
a  particular  kind,  there  would  have  been  no  object  in 
naming  the  vessel.  Both  parties  were  ignorant  of  the 
brand  on  the  lead,  and  in  that  respect  dealt  upon  equal 
terms :  clearly,  if  the  instrument  had  been  an  assignment 
instead  of  a  contract,  a  transfer  of  so  many  tons  of  soft 
English  lead  on  board  of  the  Providence,  on  its  way  from 
Newcastle,  "Walker,  Parker  &  Walker  brand,"  would 
have  transferred  the  cargo  in  question.  The  plaintiffs  in 
such  a  case,  could  not  have  set  up  as  a  defense,  that  the 
lead  was  not  marked  with  those  names. 

It  appears  to  me,  therefore,  with  due  respect  to  the 
opinion  of  the  learned  judge,  who  passM  upon  this  case 
in  the  Court  of  Appeals,  that  it  could  have  been  disposed 
of  by  rejecting  the  name  of  the  brand  as  a  mistake,  and 
no  part  of  the  description.    If,  however,  it  was  necessary 
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to  give  those  words  some  etkct^  aud  the  eridence  in  the 
case  showed  that  they  were  neither  unmeaning  nor  a  mis^ 
take,  on  more  full  deliberation,  since  the  trial,  4  have  not 
been  able  to  perceive  how  the  case  conid  have  been  sab- 
mitted  to  the  jury  upon  that  question  of  interpretation, 
otherwise  than  it  was.  In  regard  to  that,  therefore,  I  must 
leave  the*  case  to  a  comparison  of  the  charge  with  the 
opinion  of  the  Court  of  Appeals,  which  I  think  it  follows. 

Evidence  of  a  resale  of  the  lead  by  the  plaintiffs,  and  a 
statement  of  loss  thereon,  rendered  to  the  defendants,  was 
objected  to  on  the  trial.  But  such  sale,  after  due  notice, 
was  at  least  a  fair  test  of  the  value  of  the  article,  such 
notice  being  charged  in  the  complaint  and  not  denied  in 
the  answer.  The  statement  admitted  was  admissible  at 
all  events,  as  a  computation.  The  exceptions  to  its  admis* 
slon  were  properly  ovemiled. 

Exceptions  taken  to  the  admission  of  evidence  to  prove 
three  facts,  were  properly  overruled.  These  were.  First 
The  non-existence  of  any  lead  known  in  the  lead  market 
as  Walkers,  Parker  &  Walker  brand,  or  any  similar  brand, 
unless  manufactured  by  the  firm  in  question.  Second.  The 
equality  in  quality  and  value  of  soft  English  lead,  so  manu- 
factured by  them,  whether  marked  ''Walkers,  Parker, 
Walker  &  Co.,"  or  "  Walkers,  Parker  &  Oo."  Third.  The 
^eommeveial  designation  of  lead  stamped  either  way,  by 
ithe  terms  "  Walker,  Parker  &  Walker  brand."  Such  evi- 
dence was  admissible  within  the  rule  adopted  by  the  Oourt 
4ii  Appeals,  as  the  lead  shipped  and  branded  as  it  was, 
•was  manufactured  by  such  firm,  to  enable  the  Jury  to 
idetermine,  1st.  Whether,  if  the  lead  was  soft  English  lead, 
jnaaufactured  by  the  firm  in  question,  sndb  stamp?  ui)on 
it,  by  containing  the  names  of  "  Walker  "  and  "  JVirfccr," 
"indicated  the  same  quality  of  lead  and  were  understood 
•by  those  engaged  in  the  trade  as  meaning  the  same  thing." 
2d.  Whether  the  terms  "Walker,  Parker  &  Walker  brand," 
indicated  the  manufacturers  only,  and  were  equally  appli- 
cable to  all  lead  manufactured  by  them.  And  the  facts 
twhieh  such  evidence  tended  to  prove  were  some  of  "  the 
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Borroanding  circumstances,''  indicating  what  was  the  sub- 
ject of  the  contract  as  intended  by  the  parties.  Such 
evidence  was  therefore  properly  admitted. 

The  following  questions  were  put  to  a  witness  on  behalf 
of  the  plaintift',  subject  to  an  exception : 

"  How  was  the  lead,  manufactured  by  the  Walker  houses, 
"  generally  known  in  fkis  market  f^^  *'  How  was  it  desig- 
"  nated  in  common  intercourse  ?  I  mean,  how  was  it  spoken 
"  of,  generally,  by  persons  who  alluded  to  it  ?'* 

These  questions  clearly  pointed  \o  the  technical  designa- 
tion of  the  trade ;  to  the  habitual  mode  of  indicating  the 
kind  of  article,  and  on  that  account  were  proper.  It  is  by 
conversation  alone,  whether  loose  or  strict,  that  most  arti- 
cles get  their  mercantile  title,  which  is  usually  adopted  in 
a  written  contract.  Such  questions,  therefore,  were  pro- 
perly admitted.  {Dana  v.  Fiedler,  12  N.  Y.  E.,  40.) 

The  following  general  question,  by  the  defendant's* 
counsel,  was  excluded  under  an  exception : 

'^  What  conversation  passed,  upon  the  subject  of  this 
*'  sale,  prior  to  the  actual  delivery  to  these  resi>ective  par 
"  ties,  of  the  sale  note  ?" 

There  appears  to  have  been  no  preliminary  suggestion 
as  to  any  particular  part  of  such  conversation,  or  any 
bearing  of  it  on  any  part  of  the  sale.  The  question  called 
for  all  the  conversation,  and  the  object  of  it  is  claimed  to 
have  been  ^  to  show  the  sense  which  the  parties  attached 
*'  to  a  particular  term  in  the  contract.*'  It  is  very  truey 
that  where  a  written  contract  leaves  its  meaning  doubtful, 
evidence  of  extrinsic  facts  is  admissible,  to  remove  the 
apparent  ambiguity,  {Moore  v.  Meacliam,  10  K.  Y.  E.,  207,) 
and  even  the  sense  in  which  the  parties  understood  an 
ambiguous  word.  {Almgren  v.  Dutilh,  5  N.  Y.  E.,  28.)  But 
to  admit  prior  conversations  to  ascertain  what  the  parties 
understood  by  a  contract,  after  it  had  been  reduced  to 
writing,  would  be  a  violation  of  well  established  rules  of 
evidence.  Kone  of  the  cases  cited  on  the  argument,  go 
the  length  of  holding  that  an  article  intended  to  be  sold, 
being  rendered  uncertain  by  collateral  evidence  only, 
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prior  oral  negotiations  are  admissible  to  prove  what  was 
intended.  At  all  events,  the  question  in  itself  was  too 
general  to  render  it  admissible.  There  was  no  evidence 
of  any  representations  as  to  the  fitness  of  the  article  sold 
to  make  wLite  lead,  and  therefore  the  questions  iu  regard  to 
that  subject  were  also  properly  excluded/ 

The  defendants'  counsel  also  excepted  separately  to  the 
following  instructions  given  to  the  Jury : 

1st.  The  plaintiffs  were  bound  to  deliver  Walker,  Parker 
&  Walker's  brand,  if  there  were  any  articles  of  that  name 
known  among  dealers  as  an  article  of  merchandise. 

2d.  Before  looking  elsewhere  for  the  interpretation  of 
the  contract,  the  Jury  must  decide  whether  the  plaintiffii 
could  have  furnished  an  article  of  a  kind  to  have  complied 
with  the  precise  terms  of  the  contract. 

3d.  The  negative  testimony  of  witnesses  familiar  with 
lead,  who  have  long  dealt  in  it,  that  they  never  saw  lead 
of  a  particular  brand,  may  be  weighed  against  evidence  of 
a  person  that  he  had  seen  it. 

4th.  Being  a  contract  for  lead  to  arrive,  neitlier  party 
knew  the  character  of  the  cargo,  at  least  there  was  no 
evidence  that  the  plaintiffs  knew  how  this  lead  was 
branded ;  therefore,  both  parties  dealt  upon  terms  of  per- 
fect equality. 

5th.  Bather  than  to  have  the  contract  fall  through,  it  is 
to  be  deemed  to  mean  lead  of  a  particular  character,  and 
the  vocabulary  of  the  lead  market  may  be  inquired  into 
to  show  its  character. 

6th.  Under  the  circumstances  of  this  case,  the  brand 
*'  Walker,  Parker  &  Walker,"  could  mean  the  manufacture 
of  the  Walkers  &  Parker,  and  the  term  ''  brand,"  was 
equivalent  to  manufacture. 

7th.  If  '*  soft  English  lead^'  is  considered,  in  commerce  and 
in  the  lead  trafSc,  to  be  lead  manufactured  in  England,  no 
matter  from  what  ores  it  was  made,  it  would  be  sufficient 
within  the  meaning  of  this  contract. 

8th.  The  sale,  without  notice  to  the  defendants  of  the 
time  and  place,  was  a  test  of  the  value  of  the  article. 
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The  defendants  were  clearly  not  prejndiced  by  the 
instructions  that  the  plaintiff  were  bound  to  deliver  arti- 
cles of  the  kind  described,  if  there  were  any  kdowu  to 
dealers  as  such ;  and  that,  before  •  looking  elsewhere,  the 
Jury  must  decide  whether  the  plainti£B^  could  have  fur^ 
nished  such  an  article ;  which  is  exactly  what  the  defend- 
ants contend  for.  Of  course,  the  n^Kitive  testimony  of 
witnesses,  if  admitted  at  all,  may'%  weighed  against 
positive  testimony,  leaving  their  comparative  weight  to  be 
decided  by  the  Jury.  There  was  no  principle  of  law  con- 
tained in  the  assertion,  that  where  both  parties  were 
ignorant  of  the  character  of  a  cargo,  they  dealt  in  regard 
to  it  upon  terms  of  equality,  particularly  when  accompa- 
nied by  the  explanation,  that  each  party  supposed  the 
other  knew  what  kind  of  lead  he  was  negotiating  about. 
The  language  of  the  instruction  as  to  introducing  the 
understanding  of  dealers,  rather  than  have  the  contract 
fail,  is  very  nearly  that  used  in  Dana  v.  Fiedler,  (ubi  sup.) 
The  charge  as  to  the  meaning  of  the  words  ''Walker,  Par^ 
her  A  Walker  Jrand,"  substantially  followed  the  views 
of  the  Court  of  Appeals  in  this  case.  The  understanding 
in  the  trade  of  **  sofb  English  lead,"  is  subject  to  the  same 
rule  as  the  name  of  the  brand.  Tbie  testimony  in  regard 
to  it  was  very  feeble,  and  it  was  disposed  of  by  the  Jury. 
One  witness  did  not  think  lead  mined  from  Spanish  ore 
was  ''soft  English  lead;"  another,  that  such  lead  was 
understood  in  the  trade  to  be  lead  manufactured  from 
English  ores.  There  was,  besides,  evidence  on  the  part 
of  the  plaintiffs  to  show  that  the  lead  in  question  was 
manufactured  from  English  ores.  It  was  made  in  Eng- 
land, which  would  be  prima  facie  evidence,  at  least,  that 
it  was  made  from  English  ore.  Besides  this,  the  defend- 
ants, in  refusing  the  lead,  made  no  objection  to  the  kind 
of  ore  from  which  it  was  made.  I  cannot  doubt,  that  a 
fair  sale  of  an  article  is  a  test  of  its  value,  although  the 
party  to  be  prejudiced  thereby  were  not  notified  to  be 
present  at  such  sale. 

The  requests  urged  on  the  trial,  for  instructions,  were 
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either  complied  with  or  involved  the  aame  queBtions  as 
the  exceptions  to  the  charge.     | 

I  do  not  think  it  so  clear,  that  there  Tras  nothing  pio- 
daced  on  the  trial  to  show  that  an  Euglish,  instead  of  a  New 
York  ton,  might  not  have  been  meant,  as  to  entitle  the 
defendants  to  a  dedaction  from  the  verdict  ,  The  subject 
of  the  contract  wa^f  English  manufacture,  and  was  on 
the  high  seas,  and  ciyostitute^  the  entire  invoice;  there  was, 
therefore,  room  for  the  admission  of  evidence  to  show  the 
custom  of  the  trade  in  regard  to  such  weight.  Tlie  state- 
ment of  loss,  rendered  by  the  plaintiffs  to  the  defendants, 
was  retained  by  them  without  objection;  no  objection 
was  made,  on  the  trial,  to  the  amount;  no  request  to  charge 
the  Jury  to  the  effect  now  claimed ;  no  exception  was 
taken  to  the  charge  of  the  Court  as  to  the  amount,  but 
only  as  to  the  principle  of  liability.  I  think  the  case  comes 
fairly  within  the  decision  in  People  v.  Cookj  (8  N.  Y.  B.,  67,) 
which  held,  that  where  a  Judge  was  wrong  in  his  assump- 
tion of  a  fact  from  which  he  deduced  a  legal  conclusion, 
and  the  objection  was  only  made  to  the  latter,  the  correct- 
ness of  the  assumption  could  not  be  reviewed.  The  Oourt, 
in  this  case,  assumed  that  it  had  been  established  that  the 
tons  meant  were  2,240  pounds ;  the  objection  was  only  to 
regulating  the  damages  by  the  sale.  The  subsequent  case 
of  Brown  v.  Cayuga  &  Susquehanna  E.  R.  Co.^  (12  N.  Y. 
B.,  486,)  is  still  closer.  A  defect  of  proof  as  to  a  fact 
stated  in  the  complaint,  was  held  not  to  be  available,  if 
capable  of  having  been  supplied  on  the  trial.  The  appel- 
lants, without  pointing  out  the  defect,  rested  his  case  upon 
grounds  which,  if  sustained,  would  have  rendered  evidence 
of  such  fact  immaterial.  Proof  of  a  custom  would  have 
cured  the  defect.  It  is  not  just  for  a  party  to  lie  by,  and, 
after  turning  the  whole  attention  of  the  Oourt  and  his 
adversary  to  questions  of  law  covering  the  whole  case, 
suddenly  to  spring  a  mine  upon  him,  upon  appeal,  by 
taking  advantage  of  an  oversight  in  proving  a  minor  fact. 
The  objection  also  was  n9t  made  on  the  trial,  or^  on  the 
motion  for  a  new  trial,  and  now  comes  too  late.  {McMett 
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V.  Whits,  12  N.  Y.  R,  442 ;  JSiotf  T.  HoUekbeck,  19  Barb., 
664 ;  Pepper  v.  Haight,  2Q  Id.,  429.) 

Upon  a  full  examination  of  all  the  deoisions  on  the 
trial,  and  mature  reflection,  I  am  satisfied  that  no  errors 
were  committed  prejudicial  to  the  defendants,  and  propferly 
objected  to  by  them*  The' judgment  appealed  from  must, 
therefore,  be  afiSrmed  absolutely,  with  costs. 

Mo^CBiEF,  J.,  (after  stating  the  facts.)  The  contract 
itself  seems  plain  enough ;  it  provides  clearly  for  the  sale 
of  a  certain  quantity  and  description  of  lead  then  on  board 
a  particular  ship,  on  its  way  to  New  York  from  Newcastle; 
an  ambiguity  arises  in  cousequence  of  the  extrinsic  facts 
that  no  such  *'  brand"  marked  lead  was  known  inT  the  lead 
market  of  this  country,  or  in  Englaud,  and  no  such  firm 
existed  in  England  as  "  Walker ,  Parker  &  Walker  J' 

The  Court  of  last  resort  have  held  that  testimony  having 
been  given,  tending  to  establish  those  extrinsic  facts,  the 
question  should  have  been  submitted  to  the  Jury,  to  deter^ 
mine  what  was  the  '*  common  intention  of  the  parties,"  at 
the  time  of  the  making  of  the  contract;  and,  as  I  under- 
stand the  opinion  of  that  Oourt,  furnished  by  the  counsel 
for  the  respondents,  they  held  also,  upon  substantially  the 
same  testimony  as  now  produced,  that  the  contract  clearly 
called  for  ''soft  English  Uadofthe  makufactubb  of  Walkers, 
''Parker,  Walker  &  Cor  (3  Bing.,  N.  0.,  665,  671.)  It 
would  seem  U>  be  quite  clear  that  both  parties  could  not 
have  met  upon  the  understanding  or  intent,  the  one  to 
deliver  and  the  other  to  receive  an  article  with  a  specific 
brand  or  mark,  of  which  brand  orsnark  neither  of  the 
parties  had  ever  heard,  and  which,  in  point  of  fact,  did  not 
exist;  and  that  the  contract  should  be  held  to  mean  *'soft 
English  lead,"  then  on  board  the  ship  Providence  from 
Newcastle,  of  the  manufacture  of  the  well  known  lead 
manufacturers.  Walkers,  Parker,  Walker  &  Oo.,  with  such 
mark,  stamp  or  brapid  upon  it  as  they  usually  put  upon 
their  lead  sent  to  this  market ;  otherwise  the  contract  could 
be  satisfied  with  lead  with  such  brand  mark  upon  it,  though 

Bosw. — ^Voi*  X.       8     • 
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not  of  tUe  maDufacture  of  a  firm  of  *'  Walker,  Parker  & 
Walker."  It  was  held  in  Loomis  v.  Jackson^  (19  Jobns.« 
449,)  that  the  words  *'  lot  No.  51 "  might  be  r^ected  as  sur- 
plusage, the  description  being  sufficient  without  those 
words,  it  not  appearing  that  thegrautor  ever  owned  any  land 
in  lot  No.  51,  and  as  it  did  appear  that  he  did  own  a  parcel 
of  land  known  as  lot  No.  50;  and  the  Court  cite  Gro.  C, 
648,  a  case  in  which  the  deed  was  of  seventy-eight  acres 
of  land,  lately  in  the  occupation  of  B,  and  it  happened 
that  the  same  never  was  in  the  occupation  of  B,  and  it  was 
held  that  the  land  sufficiently  passed ;  for,  said  the  Judges, 
the  addition  of  a  falsity  shall  never  hurt  where  there  is 
any  manner  of  certainty  without  it;  (and  see  other  cases 
there  cited,  and  Wigram  on  Ext.  Ev.,  99.) 

The  question  put  to  David  Smith,  one  of  the  defendants, 
"What  conversation  passed  on  the  subject  of  this  sale, 
prior  to  the  actual  delivery  of  the  sale  note  ? "  being  ob- 
jected to,  was  overruled  and  excluded;  in  my  opinion, 
properly  so.  There  was  no  dispute  as  to  the  fact  that  a 
contract  had  been  entered  into ;  it  had  been  reduced  to 
writing.  Neither  the  declarations  nor  the  conduct  of  the 
parties,  were  important  or  admissible  with  a  view  to 
the  construction  to  be  given  to  the  words  of  their  agree- 
^ment.  To  have  allowed  the  question,  clearly  might  have 
led  to  the  contradiction  or  V£H*iance  of  the  plain  terms  of 
the  agreement,  or  tended  to  control  its  legal  operation ; 
and  this  is  not  pennissible.  (2  Seld.,  64;  5  Hill,  437.)  The 
contract  being  made  obscure  or  ambiguous  by  extrinsic 
facts,  t'the  usage  of  trade  and  the  circumstances  sur- 
rounding the  transaction  in  question,"  furnished  the  evi- 
dence touching  the  subject,  to  which  the  contract  related, 
and  interpreted  or  removed  the  doubt  as  to  the  meaning 
of  the  words  "Walker,  Parker  &  Walker  brand."  The 
evidence  admissible  in  such  a  case  is,  to  ascertain  the 
nature  of  a  contract  in  the  absence  of  clear  and  unam- 
biguous words  or  stipulations,  and  is  not  to  contradict  or 
vary  it  in  the  slightest  degree.  It  is,  to  discover  upon 
what  common  intention  the  minds  of  the  parties  met,  so 
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as  to  be  enabled  to  say  what  contract  was  made  between 
tJiem.  The  conversation  had  by  or  with  the  defendant, 
Smith,  tending  to  show  his  intent,  was  not  admissible. 

The  other  exceptions  in  the  case,  are  either  embraced 
by  the  opinion  delivered  in  the  Court  of  Appeals,  or  are 
unteqable,  except  the  one  relating  to  an  excess  of  the  ver- 
dict over  and  above  what  the  law  allows.  The  statute  has 
prescribed  what  shall  constitute  a  ton.  The  contract  in 
question  was  made,  and  to  be  performed  within  the  city 
of  New  York.  A  complainant  under  such  a  contract, 
wbulA  be  precluded  from  showing  that  the  parties  intended 
to  contract  for  the  delivery  of  lead  at  the  weight  of  2,240 
ponnds  to  the  ton.  {Many  v.  The  Beekman  Iran  Co.^  9 
Paige,  188.) 

The  point  does  not  seem  to  m^  to  have  been  taken  upon 
the  trial ;  and,  it  is  said,  is  first  presented  upon  the  hear- 
ing of  this  ai>peal ;  it  would  appear  from  the  concluding 
part  of  the  charge  of  the  learned  Judge,  that  the  counsel 
for  the  respective  parties  upon  the  trial  must  have  conceded 
the  correctness  of  the  statement  of  the  plaintiffs'  claim. 
It  is  plain  that  the  Oourt  so  understood  and  treated  it,  in 
submitting  the  case  to  the  Jury.  A  manifest  error,  how- 
ever, having  been  made  in  preparing  such  statement  of 
claim,  being  based  upon  2,240  pounds,  when  it  should  be 
upon  2,000  pounds  to  the  ton,  the  difference  should 
be  deducted  from  the  verdict.  Upon  the  plaintiffs  (the 
respondents)  remitting  such  difference  from  the  amount 
of  the  judgment,  the  judgment  and  order  denying  the 
motion  for  a  new  trial  should  be  affirmed,  {Many  Vi  Beeh- 
man  Iron  Co.,  9  Paige,  188 ;  Code  of  Pro.,  §  330 ;)  other- 
wise a  new  trial  should  be  ordered,  and  the.  judgment  be 
reversed  with  costs  to  abide  the  event. 

Jyidgment  and  order  affirmed. 


«0  OASES  m  THE  ST7PEBI0B  OOUET. 

8(«TeD8  T.  Palmer. 


BUSHNELL   SteTEKS,   Plaintiff,  v.  On>BOK  PAIiHEB» 

Defendant* 

1.  An  order  of  the  Court,  made  in  proceedings  in  bankruptcy  under  tbe  act 
of  Congress  of  1841,  authorizing  the  official  assignee  to  convej  assets,  is 
yalid  tliough  it  do  not  fix  the  time  and  manner  of  the  sale. 

2.  A  cotveyance  of  land,  by  an  official  assignee  in  bankruptcy,  pursuant  to 
an  order  of  the  Court,  is  not  within  the  prohibition  of  the  statute  against  con- 
veying lands  held  adversely. 

3.  In  order  to  establish  title  to  land,  under  a  lease  by  the  corporation  of  the 
Oily  of  New  York,  for  non-payment  of  taxes,  it  is  necessary  to  show  that 
trery  prerequisite  to  the  power  to  sell  had  been  complied  with. 

4.  Production  of  what  purport  to  be  the  assessment  roUs^  without  proof  of 
their  authenticity  or  the  genuineness  of  the  assessors'  signatures,  is  not  suffi- 
cient evidence  that  the  taxes  therein  mentioned  were  duly  imposed. 

(Before  Mokcrief,  RoBERTioic  and  Monell,  J.  J.) 

Heard,  October  14;  decided,  November  20,  1862. 

» 

This  action  was  brought  to  recoyer  possession  of  a  lot 
of  land  on  Forty-sixth  street  in  the  City  of  New  York* 
•The  cause  was  tried  on  the  21st  of  April,  1862,  before 
Mr.  Justice  Bobebtson  and  a  Jury. 

The  plaintiff,  having  shown  title  to  the  lot  in  question, 
in  Daniel  B.  Tallmadge,  by  a  deed  to  him  from  Henry  J. 
Seaman  and  wife,  dated  March  1, 1836,  offered  in  evidence : 
First.  The  petition  of  said  Tallmadge  to  the  District  Court 
of  the  United  States  for  the  Soutliern  District  of  New 
York,  dated  October  28, 1842,  praying  for  the  benefit  of 
the  United  States  bankrupt  act,  passed  August  19, 1841, 
Second.  A  decree  in  bankruptcy,  upon  such  petition  entered 
December  10,  1842.  Third.  The  order  of  that  Court 
appointing  William  Coventry  H.  Waddell,  official  or  gene- 
ral assignees  in  bankruptcy.  Fourth.  A  report  made  by 
such  assignees  to  the  District  Court,  dated  Jane  19, 1861, 
setting  forth,  that  he  had  been  applied  to,  to  procure  the 
interest  of  such  bankrupt  in  the  lot,  for  a  nominal  conside- 
ration and  costs,  the  title  being  of  no  value  to  the  estate, 
and  asking  for  authority  to  sell  the  lot  at  private  sale. 
FifOi.  An  order  of  the  Court,  that  the  assignee  convey 
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theinterest  of  the  bankrnpt  in  the  lot  This  order  was  in  the 
following  terms :  '*  On  motion  of  the  official  or  general 
aasigoee  in  bankruptcy,  and  filing  his  report :  Ordered, 
that  he  convey  the  interests  of  the  bankrupt  in  certain 
lots  of  land  situate  in  the  City,  County,  and  State  of  New 
York,  according  to  the  description  of  said  lands  contained 
in  said  report"  Sixth.  A  deed  from  the  assignee  to  the 
plaintiff,  dated  June  20, 1861,  conveying  the  lot  in  ques- 
tion. The  consideration  named  in  the  deed  was  one  dollar. 
It  was  proved  upon  the  cross^xamination  of  one  of  the 
platntiff^s  witnesses,  that  the  defendant  was  in  possession 
of  tlie  lot  at  the  date  of  the  assignee's  deed,  and  that  he 
had  erected  a  cottage  thereon,  more  than  two  years  priw 
thereto. 

The  defendant  moved  to  dismiss  the  complaint  upon  the 
grounds:  1st.  That  sufficient  authority  had  not  been  shown 
to  execute  the  deed ;  and,  2d.  That  the  defendant  was  in 
possession  at  the  date  of  the  deed. 

The  Court  overruled  the  motion  and  the  defendant 
excepted. 

The  defendant  produced  and  proved  the  record  of  the 
proceedings  of  the  sale  for  alleged  taxes  in  1846,  and  proved 
by  the  record  a  sale  of  the  lot  in  question  for  alleged  taxes, 
for  the  years  1841,  2  and  3.  The  lot  was  sold  for  a  term 
ot  fifty  years.  He  also  read  in  evidence  a  notice  to  redeem 
(among  others)  the  lot  in  question,  published  in  a  city 
newspaper ;  also  a  receipt  of  the  receiver  of  taxes  for  the 
sum  of  $6.36,  received  from  Francis  Kicholsou,  the  pur- 
chaser, for  purchase- money  of  two  lots,  (including  the  one 
in  question,)  at  sale  for  taxes  for  years  1841,  2,  3,  sold  to 
him  for  fifty  years ;  also  a  notice  of  Nicholson,  addressed 
to  John  Hauser,  the  last  assessed  owner  of  the  lot,  noti- 
fying him  of  the  sale,  and  a  similar  notice  served  on 
Henry  Hamstein,  the  occupant  of  said  lot ;  also  a  lease  for 
fifty  years,  from  the  corporation  to  Nicholson,  reciting  the 
tax  sale,  &c. ;  also  an  assignment  of  the  lease,  from  Nichol- 
son to  Edward  D.  Ewen,  under  whom  the  defendant  was 
in  possession  as  his  tenant. 
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»  ^ 

William  O.  McLaughlin,  one  of  the  defendant's  wit- 
nesses, testified  as  follows :  '*  The  book  I  have  in  roy  hand, 
'*  purports  to  be  the  assessment  roll  for  the  twelfth  ward 
*'  for  the  year  1841 ;  it  is  the  only  one  in  existence ;'  it 
**  shows  the  valuation,  the  amount  of  tax,  with  a  column 
^*  to  credit  the  payment ;  this  is  the  original  book,  by  the 
"  certificate  here ;  the  names  of  the  assessors  are  at  the 

"  end; — William  V.  Becker  and  Alexander ;  it  is  an 

''  assessment  toU  of  all  the  real  estate  in  the  ward.''  The 
«  book  contained  the  assessment  of  a  tax  upon  the  lot  in 
question.  The  witness  gave  similar  testimony  of  a  tax  ia 
1842,  and  also  in  1843.  On  his  cross*examination,  he  tes- 
tified that  he  knew  nothing  about  the  assessment,  except 
what  appeared  in  the.  books. 

The  defendant's  counsel  requested  the  Judge  to  charge 
the  Jury  that  the  defendant  was  entitled  to  a  verdict  The 
Judge  refused  so  to  charge,  and  directed  the  Jury  to  find 
a  verdict  for  the  plaintifi^,  to  which  refusal  and  direction 
the  defendant's  counsel  excepted.  • 

The  Jury  found  in  favor  of  the  plaintiff.  The  Judge 
suspended  the  entry  of  judgmenti  and  directed  the  excep- 
tions to  be  heard  in  the  first  instance  at  the  General  Term. 

John  Tawnshendf  for  plaintiff. 

L  The  decree  declaring  Tallmadge  a  bankrupt,  ipso  facto 
divested  him  of  his  estate  in  the  premises,  and  vested  the 
title  in  the  assignee,  and  the  assignee's  deed  passed  it  as 
if  ,Tallmadge  had  conveyed  prior  to  the  decree.  (U.  S. 
Bankrupt  Act,  %  3,  15.) 

II.  The  assignee  was  an  officer  of  the  Court,  and  made 
the  sale  pursuant  to  its  order.  The  sale  was  not,  there- 
fore, within  the  statute  forbidding  the  sale  and  convey- 
ance of  land  held  adversely.  (Hoyt  v.  Thompson,  1  Seld., 
320;  TutUe  v.  Jackson^  6  Wend.,  224;  Truaz  v.  Thorn,  2 
Barb.,  159.) 

III.  Ko  sufficient  evidence  was  adduced  of  the  imposi- 
tion of  any  tax. 

IV.  The  property  was  not  properly  assessed.    It  should 
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have  been  shown  that  it  was  assessed  in  the  name  of  the 
owner  or  occupant,  or  as  unoccupied  lands  of  a  non-resi- 
dent owner* 

Y.  The  Comptroller  had  no  power  to  sell  until  notice  in 
writing  had  been  given  to  the  person  from  whom  the  tax 
was  due,  requiring  payment  of  such  tax,  or  until  an  affi- 
davit had  been  filed,  that  upon  diligent  search  the  i)er8on 
from  whom  the  tax  was  due.  could  not  be  found.  T]|e  lease 
was  not  evidence  of  the  regularity  of  the  proceedings  prior 
to  the  sale.  (Laws  1843,  318,  ch.  230,  ai*t.  2,  ^^  7,  8,  9 ; 
Id.,  321,  ch.  230,  art.  3,  ^  1 ;  Id.,  328,  ch.  23Q,  art.  4,  ^  2 ; 
Laws  1845,  330,  ch.  308,  ^  3;  Doughty  v.  Hope,  3  Denio, 
598 ;  Yarick  v.  TaUman,  2  Barb.,  113 ;  Beekmaiiy.  Bigham, 
1  Seld.,  366 ;  Tan  Ahtyne  v.  Erwime,  1  Kern.,  331 ;  Leggett 
V.  Sogers,  9  Barb.,  406 ;  Tailman  v.  White,  2  Oomst.,  66 ; 
Piatt  V.  Stewart,  8  Barb.,  501 ;  Carter  v.  Koezley,  14  Abb. 
Pr.,  147.) 

VI.  There  was  no  proof  of  service  of  notice  to  redeem. 
Notices,  with  affidavits  that  they  had  been  served,  were 
read ;  but  those  affidavits  constituted  no  proof  either  of 
the  service  or  that  the  persons  served  were,  in  fact,  the 
person  last  assessed  as  owner,  and  the  occupier. 

George  W.  Stevens,  for  defendant. 

I.  There  was  no  evidence  of  seizin,  in  fact,  of  either 
Tallmadge  or  Waddell,  and  no  action  can  be  maintained 
by  the  plaintiff  as  grantee  of  Waddell  against  a  party  who 
was  in  possession  of  the  premises  claiming  adversely  to 
Tallmadge  or  Waddell.  (1  B.  8.,  739,  ^  147 ;  2  Hilliard  on 
Beal  Property,  437,  438.) 

IL  A  constructive  adverse  possession  is  sufficient  to 
defeat  the  plaintiff's  claim.  {Cameron  v.  Irwin,  5  Hill,  272.) 

III.  The  fact  that  the  defendant  improved  the  premises 
by  building  a  house,  and  exercised  acts  of  ownership  over 
them,  is  evidence  of  an  adverse  claim  to  the  title  of  Tall- 
madge and  Waddell.  (Sherry  v.  Frecking,  4t  Duer,  452.) 

lY.  There  was  no  authority  given  by  the  Court  of  b(mk- 
mptcy  to  Waddell  to  make  a  sale  of  the  premises  in  ques- 
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tion  to  the  plaiDtiffi  or  to  any  other  person.  The  bank- 
rupt act,  (^  9,)  requires  that  the  Court  shall  fix  the  time 
and  manner  of  the  sale  of  the  banknipt  assets.  No  such 
order  is  shown  in  this  case. 

Y.  The  suit  was  not  commenced  within  two  years  after 
the  decree  of  bankruptcy  in  Tallmadge^s  qase,  nor  within 
two  years  after  the  right  of  action  accnied  to  Waddell,  the 
official  assignee.  Hence  it  is  barred  by  the  proTisions  of 
the  bankrupt  act  (5  U.  S.  Stat,  at  Large,  *p.  446,  ^  8.) 

YI.  This  limitation  need  not  be  pleaded  in  this  action. 

{a.)  It  is  not  a  limitation  created  by  any  statute  of  this 
State. 

(6.)  Where  a  party  claims  upder  a  statute,  and  the  samo 
statute  bars  his  right,  the  bar  need  not  be  pleaded  as  a 
defense,  because  he  must  prove  himself  within  the  statute. 

YII.  The  defendant's  title,  under  the  tax  sale  by  the 
City  of  New  York,  is  valid.  The  regularity  of  the  levying 
of  the  tax  having  been  admitted,  the  lease  is  conclusive 
evidence  of  the  regularity  of  the  sale,  and  that  payment 
of  the  tax  had  been  properly  demanded.  (Lawrence's  Tax 
Laws,  p.  79;  Striker  Y.KeUy^  7  Hill,  9.)  And  the  notice  to 
redeem,  and  the  service  thereof,  was  sufficiently  proved. 

By  the  Oouet — Monbll,  J.  I  am  of  opinion  that 
the  plaintiff  acquired  the  title  of  J)aniel  B.Tallmadge,  to 
the  lot  sought  to  be  recovered  in  this  action* 

Tiie  decree  in  the  bankraptcy  proceedings  vested  in  the 
official  or  general  assignee,  all  the  title  Tallmadge  had  in 
the  lot  (U.  S.  Bankrupt  Act,  %%  3, 15.) 

The  order  to  sell  was  made  hy  the  Oourt,  and  the  con- 
veyance to  the  plaintiff  under  it,  gave  him  all  the  title  of 
Tallmadge.  I  cannot  discover  any  want  of  power  in  the 
Court,  to  make  the  order,  nor  any  irregularity  in  the  pro- 
ceedings or  sale,  which  would  vitiate  it  The  title  of  Tall* 
madge  prior  to  the  bankruptcy  proceedings  was  not  dis- 
puted. 

The  sale  was  under  judicial  authority,  and  therefore  not 
within  the  prohibition  of  the  statute  of  sales  of  lands  in 
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flie  actual  possession  of  a  person  claiming  under  a  title 
adverse  to  that  of  the  grantor.  {ThUtle  v.  Jack$on^  6  Wend., 
224 ;  Truax  y.  Thorn,  2  Barb*,  159 ;  Hofft  y.  Thomjfsan,  1 
field.,  320.) 

The  plaintiff,  tberrfore,  is  entitled  to  recover,  unless  the 
defendant  has  shown  a  right  to  hold  tlie  premises  under 
the  corporation  lease. 

The  statute  which  provides  for  tax  sales,  (Davies*  Laws, 
p.  864,)  unlike  the  act  which  authorizes  sales  for  assess- 
ments for  improvements,  (Laws  1816,  p.  116,  ^  2,)  does 
not  make  the  lease  evidence  of  the  regularity  of  the  sale, 
nor  is  it  even  prima  facie  evidence  of  the  power  to  sell. 
{Tattman  v.  WhUe,  2  Oomst,  66.) 

It  was  therefore  necessary,  in  order  to  establish  a  title 
under  the  corporation  lease,  to  show  that  every  prerequi- 
site to  the  power  to  sell  had  been  complied  with.  {JatkBon 
T.  Shepard,  7  Cow.,  88.) 

The  act  of  1813  (2  B.  L.,  600,  ^  2,)  prescribes  the  mode  of 
laying  or  assessing  a  tax  on  real  estate.  The  valuation  is 
determined  by  assessors,  who  enter  in  a  book  or  roll,  the 
valnation,  amount  of  tax,  description  of  property  and 
name  of  owner  or  person  upon  whom  the  tax  is  imposed. 
The  book  or  roll  is  then  signed  by  the  assessors  and  de- 
posited by  them  (in  the  country  with  the  Olerk  of  the 
County,)  with  the  receiver  of  taxes,  (Laws  1843, 317,  art., 

2,  ^  1,)  with  a  warrant  annexed  under  the  hands  and  seals 
of  the  Supervisors,  (Id.,  ^  2.)  The  9th  section  of  said  act 
provides  that  immediately  after  the  first  of  March,  the 
receiver  shall  publish  notice,  notifying  all  persons  who 
have  omitted  to  pay  their  taxes,  to  pay  the  same  on  or 
before  the  first  of  April  next  thereafter.    Section  1  of  art. 

3,  of  the  saihe  act,  provides,  that  if  the  tax  remains  unpaid 
on  the  15th  of  April,  the  Oomptroller,  upon  being  fur- 
nished with  an  affidavit  that  notice  had  been  served  by 
tibie  receiver  upon  the  person  from  whom  the  tax  is  due,  as 
required  by  the  7th  and  9th  sections  of  said  act,  shall  have 
power  to  sell. 

The  only  evidence  furnished  by  the  defendant,  was  what 
Bosw. — Voi»  X.       9 
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{MitptKTted  to<  be  tke.  assedsmeut  rolls  fix  tbe  yeans  1841, 
1842, 1843^  fiur  the  12th  wasd. :  Ko  ipreof  Was  offered  or  given 
to  establish  their  authentieitf  »  JSf  o^e videuce  that  they  were 
indeed  the  tax  books  in  which  the  tax  on  the  lot  was 
leyied*  ]i^othing  to  show  the  getaiuxieneas  of  the  signatures 
of  the  assessom.  In  short,  they  were  introduoed  and  relied 
on,  as  if  proving  themselves,  or  as  if  tbe  Oonrtoonld  take 
judidlal  eognizanee  of  thdr  verity*  They  were  records, 
and  snseeptible  of  being  prov^  in  the  nsnal  manner  ot 
proving  sadi  docnments. 

.  There  was  also  an  entire  absence  of  proof  of  the  affidavit 
required  by  the  several  seetions  of  the  aot  hefose  referred 
to,  without  which  the  GomptroUer  had  no  power  to  sell. 

.A  question  similar  to  this  waa  before  this  Oonrt  in  Carter 
V.  Efieekyt  (9  Bosw.,  683w)  .  The  defendant  by  his  answer 
claimed  the.  premises  under  a  corporation  lease.  The 
answer  did  not  state  by  whom,  for.  what  causes*  or  under 
what  statote  the  alleged  tax  was  ^'impoted  ;'*  nor  did  it 
state  the.  amount  of  tax,  or  that  any  part  of  it  waa  impaid. 
Upon.demnner^the  answer  waa h^d  insufficient. 
.  It  seeHis  to  me  the. ddTendant's. evidence  felliar  short  of 
establishing  any  right  iii<the  OomptroUler  to  make  the  sale» 
andib  follows  that  the  lease^  as  proof  of  title»  is  not  sus- 
tained. 

If  this  view  is  correct,  it  is  fatal  to  the  defense* 

Without,  therefore,  examining  the.  alleged  errors  and 
Irregularities  in  the  sale,  and  subsequ^it  proceedings 
intermediate  the  sale  and  the  delivery  of  the  leasee  I  am  of 
opinion  that  the  direction  given  by  the  Judge  to  the  Jury 
to  rend^  a  verdict  for  the  pMntiff  was  correct. 

The  plaintiff  should  have  judgment-  upon  the  verdiGt. 

Ordered  accordingly. 
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John  A.  0.  Obay,  Plaintiff  Md  Appiellant^  v.  Hmrsr  0# 
BowKNT,  Defendant  and  Bespondent 

•  •        • 

1.  In  a  writteD  stipulation  entered  into  during  the  pendency  berof^e  a  Referee^ 
of  trials  in  several  actions,  it  was  agreed  by  one  of  several  plaintiffs  and 
one  of  several  defendants  in  such  actions,  that  suCh  trials  should  "  proceed 
at  once,  be  determined  with  all  practicable  dispatch,  and  be  fully  ended^ 
and  fudgvheni^etiUred  ihm*em^  -^n  4>r  M/or6  '*  aceKam  day  thereafter.  Also, 
"  in  case  the  judgments  in  both  each  aotions  ahali  both  be  in  favor  ot  the 
defendants  therein  *  *  as  a  compromise  "  that  auch  defendant  should 
secure  to  such  plaintiff,  the  payment  o\  a  certain  sum,  by  installments,  by 
giving  his  bond  therefor;  and  that  such  plain ti^T  should  pay  the  costs  of 
•«h  actions^  and  <te  payment  of  the  bond,  indemnify  the  defendants 

.  thenia.  agatott  tba  claims  oa  whio^  they  were  bronght^ -and  tranter  to 
sadi  defendant  certain  securities  and  evidenoea  of  suoh  claims. 

HM^  That  the  entry  of  suoh  judgments  on  or  before  the  day  fixed  in 
such  stipulation,  in  case  they  were  in  favor  of  the  defendants,  was  not  a 
condition  precedent  to  the  right  to  demand  the  execuUon  of  such  bond  bj 
such  defendant 

2.  An  agreement  by  a  plaintiff,  with  one  of  several  defendants,  that  the  cause 
shall  be  tried  without  delay,  and  if  the  defendants  prevail,  the  defendant 
entering  into  the  agreement  shall  pay  the  plaintiff  a  certain  sum,  and  receive 
an  assignment  of  the  claims  and  seourities  on  which  the  action  is  brought^ 
is  valid.  The  plaintiff  *8  stipulation  to  transfer  the  securiti^  is  a  suffioient 
consideration  for  the  defendant's  promise  to  pay,  in  the  contingency  con* 
templated.    Nor  is  such  agreement  void  on  grounds  of  public  policy. 

(Before  Moncrief,  Robebtson  and  Monell,  J.  J.) 

Heard,  October  15;  decid^  November  29,  1862. 

l^B  telief  demanded  in  tfaie  aoticfn,  was  to  enforce  an 
agreeneAt  on  the  part  ai  Uie  defendant,  that  he  would 
execute  and*  deliver  a  bond  to  the  plaintiff,  and  to  recover 
payment  of  the  amounts  which  would  have  beeome  doe 
thereon.  ^ 

In  1856t  the  defendant  beeame  a  special  partner  in  a 
Ihoited  partnership  known  as  the  firm  of  Ely,  Bowen  &? 
McOonnell ;  tibat  firm  fiitled^  and  in  Febraary^  1858,  exe- 
eated  anassignment  of  their  juoperty  to baae 0. Kendall, 
to  pay  all  the  creditors  of  such  firm. 

Prior  to  Deoember,  1860,  the  plaintiff  became  the  owner, 
or  had  tilie  control  of  certain  jnxnnissory  notes,  of,  and 
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claims  against  such  iosolveDt  firm,  amoantiDg  to  |106,0Q0 
and  upwards,  such  notes  being  given  by  them  before  their 
assignment.  Prior  to  that  date,  he  also  oommenoed  two 
actions  in  this  Oourt;  one  against  the  defendant,  upon 
some  of  such  claims,  seeking  to  charge  him  as  a  general 
partner  of  the  firm  of  Ely,  Bowen  &  McGonnell,  in  which 
other  persons  were  joined  as  plaintiffs,  and  the  other  mem- 
bers of  such  firm  were  joined  as  defendants.  The  other, 
in  which  the  present  plaintiff  and  others  were  plaintiflb, 
and  the  present  defendant,  and  the  general  assignee, 
(Kendall,)  were  defendants,  was  brought  to  set  aside  the 
assignment  before  mentioned. 

While  such  actions  were  pending,  and  before  the  same 
had  been  brought  to  trial,  th^  present  plaintiff  and  defend- 
ant signed  the  following  stipulation,  entitled  in  both  of 
such  actions,  and  dated  the  1st  of  December,  1860. 

8T7PEBIOB  COURT. 


John  A.  C.  Gray  and  othen 

agt 
Isaac  G.  Kendall  and  others. 


SAME  OOUBT. 


John  A.  0.  Gray  and  others 
Henry  GL  Ely  and  others. 


It  is  agreed  by  and  between  the  abore  named  plaintiff, 
John  A.  C.  Oray,  and  Henry  0.  Bowen,  one  of  the  defend- 
ants in  the  lUtove  two  actions,  to  settle  all  the  claims  and 
obUgations  involved  in  said  actions,  and  other  claims  and 
notes  now  held,  owned  and  controlled  by  said  Gray,  (a 
^hedule  whereof  is  hereto  annexed,)  amounting  in  all  to 
the  sum  of  one  hundred  and  six  thousand  dollars  and 
upwards,  as  follows :  The  case  now  on  the  calendar  of  the 
Superior  Oourt,  and  all  issues  therein  embraced,  are  to  be 
referred  to  Henry  Nicoll,  Esquire,  as  sole  B^^niee,  to  hear 
and  determine,  and  report  thereon;  the  reference  therein, 
as  well  as  in  the  other  «ase  against  Kendall  and  others. 
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shall  proceed  at  once,  and  be  determined  with  all  practi- 
cable dispatch,  and  be  fully  ended,  and  Jodgment  entered 
therein,  on  or  before  the  first  day  of  February  next ;  and 
in  case  the  judgments  in  said  actions  shall  both  be  in  fiivor 
of  the  defendants  therein,  then  it  is  further  agreed,  as  a 
compromise  and  settlement  of  all  claims  involved  in  said 
actions  and  between  all  parties  therdn,  and  specified  in 
said  schedule,  that  said  Bowen  will  pay  and  secure  to  said 
Gray  tlie  sum  of  twenty-seven  thousand  dollars,  by  the 
bond  of  said  Bowen  for  that  sum,  dated  January  1st,  1861, 
and  to  be  conditioned  to  pay  the  sum  of  nine  thousand 
dollars,  on  or  before  the  1st  day  of  April,  1861,  and  the 
balance  in  8um6  br  installments  of  two.  thousand  dollars 
eadi,  payable  on  the  first  days  of  each  month  succeeding 
the  month  of  April,  and  ccmimencing  on  the  first  day  of 
May  next,  with  interest  on  all  unpaid  sums,  from  said  first 
day  of  January ;  and  the  said  Gray  agrees  to  pay  all  costs 
and  expenses  in  said  suit  and  the  trials  thereof,  except  the 
costs  of  the  defendants'  attorneys  therein,  which  said 
defendants  are  to  pay ;  and  said  Gray  hereby  undertakes 
and  agrees  to  indemnify  the  said  Bowen  and  the  defend- 
ants in  said  action  against  all  claims,  demands  and  liabi- 
lities whatever,  upon,  on  acconnt  of,  or  connected  with  the 
said  notes  and  claims  in  said  schedule,  and  to  deposit  all 
of  said  notes  and  claims,  and  the  evidences  of  such  claims, 
in  the  hands  of  William  Allen  Butler,  Esquire,  to  be  held 
by  him  and  delivered  up  to  said  Bowen,  to  whom  the  said 
notes  and  claims,  and  all  rights  and  property  therein,  are 
hereby  assigned  and  transferred  upon  the  payment  of  the 
said  bond ;  and  it  is  further  agreed,  that  all  questions  of 
difTerence  arising  nnder  this  agreement  shall  be  submitted 
to  and  decided  by  the  said  Butler,  an4  that  his  decision 
shall  be  final  and  binding  upon  both  parties  hereto,  Wil* 
liam  H.  McOonnell  having  been  released  from  all  personal 
liability  on  said  notes  and  claims. 
Dated  Kew  York,  December  1st,  1860. 

Jko.  a.  0.  Gbat. 

H.  0.  BowB£r« 
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At  the  time  of  sach  Btipalationi  the  actioD  brought 
against  the  defendant  and  his  partners,  had  been  referred 
to  the  Eeferee  mentioned  therein,  and  its  trial  was  then 
pending  before  him.  The  trial  proceeded  b^ore  sneh 
Beferee,  and  in  the  course  of  it  he  was  attended  by  both 
parties  and  their  counseL  He  made  his  final  report  in 
favor  of  the  defendants,  in  both  actions,  but  not  until 
June,  1861,  and  on  the  25th  of  that  month,  .judgment  was 
entered  in  thdr  favor.  Nothing  was  done  in  such  actions 
before  the  Beferee,  by  either  party,  except  the  examination 
of  one  witness,  until  the  early  part  of- April,  1861  j  when 
the  trial  was  proceeded  in,  after  varions  adjournments.  It 
was  concluded  in  the  beginstng  of  Jtme.  During  such 
reference  the  plain tifb'  counsel  notified  the  defendants^ 
counsel  that  he  was  proceeding  under  .sach. agreement,  to 
which  the  latter  assented.  No  evidence  was  ofiered  either 
of  any  delay  by  the  plaintifiPs'  counsel,  except  his  omission 
to  proceed  in  such  trials,  or  of  any  attemept  by  the  defend^ 
ants'  counsel  to  expedite  them.  Mr.  Butler,  the  arbitrator 
proposed  in  such  agreement,  was  notified  by  the  plaintiff 
and  defendant  of  the  settlement,  a  day  or  two  before  the 
stipulation  was  signed,  and  of  the  intentioa  to  place  40 
his  hands  the  securities  mentioned  thermni  They  were  so 
placed^  apparently  at  various  times,  until  as  late  as  Mardi, 
1861.  It  did  not  appear  whether  any  ef  them  were  not 
or  were  so  deposited  before  the  1st  of  ]?Wi>ruary,  1861* 
The  plaintiffs'  counsel  in  such  actions,  was  prevented  by 
illness  fix>m  proceeding  in  the  trial  thereof,  until  Aprils 
1861.   • 

This  action  was  tried  before  a  single  Justice,  at  Special 
Term,  without  a  Jury.  [Jpon  such  trial  he  found,  in  his 
decision,  as  facts,  ^he  making  of  the  agreement  cootatned 
in  the  stipulation  in  question,  the  recovery  of  judgments 
in  June,  1861,  in  the  actions  mentioned  tfaemin ;  a  demand 
on  defendant  for  the  bond  mentioned  therein,  and  a  tender 
to  him  of  such  a  bond  for  execution,  and  the  defendant's 
refhsal  to  give  it,  and  also  a  demand  of  the  sums  provided 
to  be  paid  thereby.    He  also  found,  among  other  things, 
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that  such  trials  did  not  proceed  at  oaoe,  nor  were  they 
eoneloded  aad  Jadgments  entered  therein  with  all  practi- 
cable dispatch ;  nor  before  the  1st  of  February,  1861. 
Also^  that  the  time  mentioned  in  the  agreement  was  impor- 
tant to  the  defendant^  and  was  of  the  essence  of  the  con- 
tract and  not  caused  by  his  default ;  and  that  the  securities 
specified  were  not  placed  in  Mt.  Butler's  hands  until 
March,  1861 ;  and  that  the  plaintiff  gave  no  indemnity 
beyond  the  agreement,  and  that  no  submission  of 'any 
matters  in  dispute,  were  oflfered  to  Mr.  Butler.  The  Court 
placed  its  decision  in  favor  of  the  defendant,  solely  upon 
the  gtomid  that  time  was  of  the  essence  of  the  contract, 
and  the  agreement  not  being  performed  within  the  pre- 
scribed time,  the  plaintiff  eould  not  maintain  the  action, 
and  accordingly  granted  jcklgment  dismissing  the  com- 
jplaint. 

From  that  judgment  an  appeal  is  now  taken. 

Joshua  M.  Van  Cott^  for  plaintiff,  appellant. 

I.  The  judgment  erroneously  assumes  that  the  stipula- 
lation  as  to^time  is  a  condition.  Also  that  the  stipulation 
was  made  by  Gray,  and  not  by  both  parties,  whereas  it  is 
mutaal.  The  decision  also  erroneously  assumes,  that  time 
(as  to  entry  of  the  judgments)  was  of  the  essence  of  the 
contract,  whereas  it  was  not.  (See  Dwnwnd  v.  ShartSj  2 
Paige,  182 ;  Add.  on  Oont.,  [ed.  of  1847,]  197 ;  Adams' 
Eq.,  88 ;  1  Sugd.  on  Vend.,  [10th  ed.,]  406,  429-436 ;  1 
Story's  Eq.,  §  776.) 

Again,  even  if  time  had  been  a  condition,  or  of  the 
essence  of  the  contract,  it  could  be  and  was  waived.  An 
act  inconsistent  with  an  intent  to  insist  upon  a  condition, 
waives  it  {Toung  v.  Hunter^  6  N.  T.  E.,  203;  Carpenter  v. 
Blandford,  8  B.  &  Or.,  575;  Smith  v.  Trowsddle,  77  B.  0. 
MM  £•,  83») 

(1.)  There  was  an  express  waiver  by  Bowen*s  counseL 
And  his  retainer  authorizes  this.  {Thomas  y^  Harris^  3 
Hurl.  &  K.,  961;  Qibhsv.  Balphy  14  Mees.  &  W.,  804.) 

(2.)  Bowen  treated  the'  contract  as  in  force,  and  took  a 
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benefit  under  it,  by  leceiviDg  the  Beferee's  fees  from  Ghray. 
{Penniman  v.  ElUoU,  27  Barb.,  316;  Bennett  y.  Jud^on^  21 
N.  Y.  E.,  238.) 

(3.)  The  circnmstanoes  are  sufllcient  evidence  of  waiver. 

(4.)  The  record  in  Gray  v.  Kenda%  introduced  by  the 
defendant,  conclusively  proves  Bowen's  waiver  of  time 
and  affirmance  of  the  compromise.  {CuUer  v.  WrighU  22 
N.  Y.  B.,  472.) 

Edwards  Pierrepontj  for  defendant,  respondent. 

I.  A  suitor  in  equity  who  seeks  to  enforce  spedfic  per- 
formance, must  show  performance  on  his  own  part,  and 
that  the  agreement  is  equitable.  {Cohon  v.  Thompsonf  2 
Wheat.,  336 ;  Acker  v.  Ph^nit,  4  Paige,  305.) 

IL  There  is  a  total  failure  of  performance  on  the  plaiu- 
tiflF's  part. 

III.  Time  was  of  the  very  essence  of  this  contract ;  the 
judgment  which  was .  to  have  been  entered  "  on  or  before 
the  Ist  ofFeb.^**  was  hot  entered  until  the  last  of  the  fol- 
lowing June,  and  without  fault  of  the  defendant.  {MitcheB 
V.  TFifaon,  4  Edw.,  697;  WeUs  v.  Smith,  7  Paige,  22.) 

lY.  Tbid  plaintiff  did  not  give  the  indemnity  to  Bowen 
and  the  other  defendants,  as  he  agreed  to  do ;  nor  did  he 
submit  the  matter  to  Wm.  Allen  Butler,  Esq.,  or  off» 
to  submit  it ;  nos  did  he  even  place  all  the  notes  in 
Mr.  Butler's  hands  until  after  the  time  had  passed  for  the 
entry  of  the  judgment,  as  agreed. 

Y.  That  in  case  of  difference,  there  should  be  a  sub- 
mission to  Mr.  Butler,  and  thus  save  the  harassment  and 
injury  to  the  credit  of  the  defendant  which  a  suit  might 
causci  was  an  essential  part  of  the  agreement,  and  with- 
out which  Mr.  Bowen  could  never  have  been  induced  to 
sign  the  contract. 

YI.  But  the  agreement  itself  is  void^  and  can  never  be 
enforced  in  a  Court  of  equity. 

1.  It  is  without  consideration,  and  it  is  not  under  seal. 

2.  There  is  no  mutuality.    Gray  does  not  agree  that 
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jndgment  shall  go  ag;ainst  him  at  all.  (Ohitty  on  Oont, 
[10th  Am.  ed.J  14;  German  y.  Machin^  6  Paige,  288.) 

YII.  This  was  not  a  settlement  of  an  honest  suit,  for  if 
judgment  went  for  the  defendant,  then,  surely  there  was 
nothing  for  him  to  settle.  {Ford  v.  AdamSt  2  Barb.,  349.) 

YIII.   The  whole  contract  is  illegal,  against  public 

policy  and  void.    The  law  will  leave  the  parties  wiiere 

they  have  placed  themselves ;  it  will  not  aid  either  party. 

{Hooker  y.  Yandewater^  4  Denio,  349 ;  Hilton  v.  Eckereley^ 

32  E.  L.  &  Eq.,  198;  M(mnt  v.  WaiU,  7  Johns.,  440.) 

I 
By  the  Court — Bobebtson,  J.    This  case  turns  upon 

the  solution  of  two  questions : 

First.  Whether  the  entry  of  a  judgment  in  favor  of  the 
defendants  in  the  two  actions  mentioned  in  the  agree- 
ment in  question,  before  the  1st  of  February,  1861,  was  a 
condition  precedent  to  the  plaintiff's  right  to  the  bond  of 
the  defendant  therein  specified. 

Second,  Whether  such  condition  was  waived. 

The  reasons  for  not  considering  the  entry  of  such  judgment 
by  the  day  fixed  to  be  a  condition  are  numerous  and  weighty. 
No  qualification  of  such  time  is  expressly  aflSxed  to  the  giv- 
ing of  the  bond,  the  only  condition  attached  is ''  in  case  the 
judgments  in  both  actions  are  in  favor  of  the  defendants." 
The  stipulation  as  to  the  time  of  entering  the  judgment  is 
entirely  separate  and  independent,  and  applies  as  well  to 
a  judgment  in  favor  of  the  plainti£&  as  of  the  defendants; 
no  duty  is  imposed  upon  either  of  entering  it  up.  At  all 
events,  it  hardly  contemplated  the  entry  by  the  plaintiffs, 
of  a  judgment  in  favor  of  the  defendaitts,  after  a  trial,  so 
as  to  give  the  present  plaintiff  a  right  to  such  bond.  If 
the  object  had  been  simply  to  facilitate  the  defendants  in 
such  actions,  in  obtaining  judgment  in  their  favor,  it  is  diffi- 
cult to  conceive  why  both  parties  were  to  remain  exposed 
to  the  hazard  of  a  litigation.  An  immediate  retraxit 
would  have  answered  every  purpose  of  that  kind.  The 
right  to  go  on  in  such  actions  and  endeavor  to  make  the 
defendants  liable,  was  evidently  retained,  therefore,  for 
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the  plaititiff's  benefit,  as  was  also  hid  rigiif/  to  the  bond,  if 
defeated.  Yet,  the  prospect  of  getthig  snch  bond  wad  held 
oat'  as  on  indooement  for  him  to  relax  his  efforts;  He 
eonld  make  his 'election  ^at  any  time  to  abandon  his  actioni 
or  his  right  to  the  bond  of  the  defendant.  If  it  was  within 
the  doty  and  power  of  any  one,  therefore,  to  expedite  the 
judgments,  in  order  to  complete  the  obligation  to  give 
the  bond,  it  was  that  of  the  plaintiff. 
^  Even  if  sach  stipulation,  however,' had  expiressly  required 
the  plaintiff  to  proeure  such  judgments  to  be  entered  by  a 
fixed  day,  unless  the  giving  of  such  bond  was  made 
expressly  to  depend  on  that  act,  it  would  not  be  a  condition 
precedent.  Most  of  the  cases  in  regard  to  the  independence 
of  snch  stipulations  have  arisen  on  charters-parties  or  agree- 
ments to  pay  freight.  An  agreement  by  the  plaintiff  that 
his  vessel  should  sail  by  the  next  wind^  was  held  on  demurrer 
to  the  defendant's  plea  of  his  not  so  sailing,  not  to  make 
his  so  sailing  a  condition  precedent  to  a  right  to  a  sum  of 
money. agreed  to  be  paid  by  the  defendant,  if  he  went  such 
voyage  and  returned.  {Constable  v.  Ctoberry^  Palm.,  397; 
Bornmann  v.  TooJce^  1  Gamp.,  377).  A  like  decision  was 
made  in  regard  to  an  agreement  to  sail  by  the  first  convoy, 
where  the  defendant's  agreement  was  in  consideration  of 
"everything  before  mentioned."  {Davidson  v.  Crwynne^ 
12  East,  381.)  A  like  decision  had  been  made  in  regard 
to  an  agreement  to  sail  on  or  "before  a  certain  day.  (Hall  v. 
Cazenove^  4  East,  .476.)  It  was  noticed,  in  t&e  ca^e  from 
Palmer,  that  the  words  were  not  "if  the  plaintiff  would 
sail  by  the  next  wind"  the  defendant  would  pay.  In 
Davidson  v.  Owynne^  (ubi  sup.^)  it  was  said  that  the  voy- 
age was  the  main  object,  and  the  sailing  by  the  first  convoy 
a  mere  covenant  sounding  in  damages,  which  was  also 
the  view  taken  in  HaU  v.  Cazenove^  {ubi  sup.)  In  the 
present  case,  the  rendering  judgment  fpr  the  defendants 
is  evidently,  as  well  as  expressly,  the  main  object  and 
consideration  for  giving  the  bond.  The  time  is  a  mutual 
covenant,  the  only  sanction  for  which  is,  either  giving 
damages  or  power  of  resisting  a  postponement. 
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Another  oonsideiffittlOQ  which  strengtheDS  this  view  m 
fliat)  besides  the  recovery  of  jttdgment  by  the  defendant, 
the  plaintiff  was  to  pay  the  costs  of  tlie  suits*  and  deposit 
obtain  securities  wi^  a  third  patty,  (Mr.  Butler,)  to  beoonM 
the  defendant's*  property*  !No  time  was  fixed  for  those 
acts,  and,  unless  the  defendants  succeeded,  the  plaintiff 
was  not  bound  to  do  them  at  alL  He  dearly  was  undev 
no  obligation  to  do  them  by  the  first  of  February;  yet 
they  were  as  much  rendered  conditions  ptecedent,  as  the 
recovery  of  the  judgment.  Doing  within  a^  reasonable 
time  is  not  sufflcientj  dnce  the  defense  is  the  failure 'to 
enter  on  the  exact  day.  ^lie  entry  of  such  judgmeiits> 
after  the  day  fixed,  clearly  could  not  preclude  the  plaintiff 
fiom  all  rights  under  the  agreement,  since  the  mere- «>try 
at  any  time  secured  under  it  the  defendant's  right  to 
indemDity  a^^ainst  the  claims  in  such  actions.  {Eiaigdan  v. 
€ax,  2  0.  B^,  661 ;  15  L.  J.,  [G.  P.,}  95;  Payne  v^Bmner^ 
15  L*.  J.,  [N.  S.,]  227.).  Time^  therefore,  could  only  have 
been.of  the  essence  of  the. contractr  if  it  had  been  entire 
and  indivisible  that  the  bond  was  only  to  be  given  in  ease 
the  {daintiff  .procured  judgments,  to  be  entered,  against 
him  and  Us  co-plaintiff^,  pud  the  expenses,  and  transfei^ 
led  the  securities  by  the  day  fixed*  (Addison  on  Ckmt.,  [2 
Am.  ed.,]  875.)    As  the  contract  stood,  it  was  not. 

I  do  not  see  that  the  plaintySf's  want  of  original  owners 
ship  of  the.  claims  sued  on,  the  effect  of  such  actions  on 
the  defendant's  standing,,  or  that  of  his  fifm^,  can  hare  any 
bearing  on  the  rights  of  Uie  parties.  .  The  right  to  buy  and 
collect  notes  was  a  legal  one.  If  a  speedy  determination 
of  such  actions  was  important  to  the  defendant,  he  should 
have  served  it  by  an  agreement  more  effectual  for  that  pur^ 
pose»  or  by  pressing  it  on.  If  be  is  injured,  and  thostipu^ 
lation  be  one  on  which  an  action  can  be  Oftaintainedihe 
has  bis  remedy  for  it.  As  things. occurred,  he  acquiesced 
in  a  delay  from  December  to  April,  without  a  movement 
on  his  part  The  illness  of  his  adversary's  counsel  was  no 
excuse  for  his  delay. 

Unless  the  record  in  such  former  actions  be  evidence  of 
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a  waiver  of  any  condition,  (CuUer  v.  ^righty  22  N.  Y.  E., 
472,)  the  evidence  of  it  is  slight  There  is  no  precision  in 
the  testimony  of  the  plaintiff's  attorney  as  to  the  time  of 
his  notifying  the  attorney  for  the  defendant,  of  his  pro- 
ceeding under  the  agreement  in  question.  The  payment 
of  the  Eeferee's  fees  was  a  voluntary  act,  and  it  does  not 
appear  by  whom  the  judgments  were  entered  up.  If,  by 
the  defendants,  it  might  amount  to  a  waiver,  upon  the 
principle  of  Haveiock  v.  Oeddes,  (10  East,  564,)  where 
employing  a  vessel,  before  the  acts  required  to  put  her  in 
a  certain  condition  were  done,  was  held  to  be  a  waiver  of 
the  doing  of  such  acts  as  a  condition  precedent  to  such 
employment. 

The  agreement  to  transfer,  or  indemnify  the  defendants 
against,  claims  amounting  to  $106,000,  was  a  sufficient  con- 
sider&tion  for  the  promise  to  give  the  bond.  If  the 
defendant  succeeded  in  procuring  the  recovery  of  judg- 
ments in  his  own  favor,  he  was  entitled,  under  such  agree- 
m^it,  to  such  transfer,  upon  tendering  such  bond,  which 
was  of  far  less  amount,  without  regard  to  the  time  of 
recovering  such  judgments.  It  was,  in  fact,  a  stipulation 
not  to  appeal ;  the  entry  of  the  judgments  was  to  be  suffi- 
cient, and  the  defendants  could  have  enforced  the  contract 
forthwith.  Nor  is  it  sound  to  say  that  if  judgment  went 
for  the  defendant,  there  was  nothing  left  for  him  to  settle. 
The  plaintiff  would  have  still  retained  bis  daimfor  a  share  of 
theestate,  against  the  partners  and  assignee  of  the  defendant, 
which  would,  in  this  case,  become  the  property  of  the  de- 
fendant by  such  transfer. 

I  do  not  find  in  such  agreement  any  of  the  elements  of 
a  i)erversiou  or  obstruction  of  justice,  or  the  due  adminis- 
tration of  the  laws.  The  parties  to  an  action  have  a  right 
to  dispose  of  any  rights  to  result  from  it,  as  they  may  think 
proper.  The  plaintiff  had  a  right  to  agree  to  allow  judg- 
ment to  be  taken  against  him  by  default,  or  on  an  omis- 
sion to  sustain  his  claim.  The  defendant  had  a  right  to 
agree  to  hold  out  to  him  the  prospect  of  receiving  his  bond, 
as  an  inducement  for  the  plaintiff  to  relax  his  efforts,  and 
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both  parties  had  a  right  to  agree  to  make  the  exchange  of 
securities  for  such  bond  depend  on  the  result  of  soch  action. 
The  foregoing  views  would  be  sufficient  to  enable  the 
plaintiff  to  recover  in  an  action  at  law  against  the  defend- 
ant the  value  of  the  bond,  as  damages  for  not  performing 
his  agreement  He  has  also  a  right  to  join  the  equitable 
action,  to  compel  the  execution  of  the  bond  with  the  legal 
one  for  damages  upon  it,  if  executed  according  to  the 
terms  of  the  agreement.  {N.  T.  loe  Co.  v.  N.  Western  his.  ^ 
Co.f  23  JS.  Y.  Bm  357.  For  these  reasons,  the  judgment 
must  be  reversed,  and  a  new  trial  had«  The  costs  are  to 
abide  the  event*  / 


William  H.  Obommelin,  Plaintiff  and  Appellant,  v.  Thh 
New  Tobk  am>  Hableh  Bailboad  OoMPAirr,  Defend- 
ants and  Bespondents. 

1.  An  implied  agreement  between  a  railroad  company  and  an  owner  of  mer- 
chandise transported  by  such  company,  as  common  carriers  upon  their  road, 
for  a  per  diem  compensation  for  the  use  of  their  cars,  during  any  delay  by 
such  owner  in  removing  such  merchandise  after  its  arrival,  does  not  give 
the  company  a  lien  upon  the  merchandise  for  such  compensation  during  the 
time  it  may  remain  upon  their  cars  in  a  public  highway. 

SL  Common  carriers,  in  whose  possession  goods,  transported  by  them,  are 
left  remaimng  in  their  vehides,  by  the  delay  of  the  consignee  to  reoeiv* 
them,  do  not  acquire,  under  such  an  implied  agreement^  a  lien  on  the  goods 
£br  such  compensatioa  (Per  Monbll,  J.) 

(Before  MoNCRfEF,  Bobertson  and  Monkll,  J.  J.) 

Heard,  October  16;  decided,  November  29,  1862. 

This  was  an  appeal  from  a  judgment  entered  on  a  ver- 
dict recovered  on  a  trial  before  Mr.  p^ustice  Babbotts  and 
a  Jury,  on  the  11th  day  of  May,  1862. 

The  plaintiff,  who  is  a  stone  entter,  was.  in  the  habit  of 
having  marble  brought  over  the  Harlem  railroad  from  South 
Dover  to  Forty-second  street,  in  the  City  of  New  York, 
The  defendants  had  established  a  rule  or  regulation,  that 
in  addition  to  the  freight,  one  dollar  per  day  would  be 
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ehorged  for  the  use  of  each  car,  after  the  marble  had 
remained  forty^ight  hoars  at  the-  depot.  The  plaintiff 
had  notice  of  this  regulation.  In  October,  1860,  three 
car  loads  were  brought  over  the  road  for  the  plaintiff.  On 
the  arrival  of  the  three  cars,  the  plaintiff  was  notified 
thereof,  and  also  that  one  dollar  per  day  for  each  car, 
would  be  charged,  after  fertynnght  hours.  The  cars,  with 
such  marble  upon  them,  remained  in  the  street  in  front  of 
the  depot  for  several  days.  On  the  19th  October,  plmntiff 
paid  the  freight,  but  lefbsed  to  pay  the  one  dollar  extra 
per  day  for  the  detention  of  the  ears.  The  defendants 
refused  to  deliver  the  marble  without  payment  <rf  the  extra 
charge,  and  the  plaintiff  brought  this  action  to  recover 
possession  of  the  property. 

The  defendants  proved  by  Baker,  their  freight  agent, 
that  in  August  o^  September,  previous  to  the  shipment  of 
the  marble,  he  was  inquired  of  by  the  plaintiff  respecting 
cars ;  that  Baker  replied  that  they  were  very  short  of  cam. 
The  plaintiff  said  that  he  expected,  in  a  week  or  two,  some 
more  marble  down.  Baker  said  that  they  would  do  the 
best  they  could  to  supply  the  cars ;  that  they  had  been 
short  of  cars  all  summer ;  so  short  that  he  had  received 
notice  from  the  president  that  all  persons  having  freight 
upon  the  road  must  take  it  away  within  forty-eight  hours, 
or  he  must  charge  them  one  dollar  a  day  for  the  u&e  of 
eadi  car.  This  was  three  or  four  weeks  before  the  arrival 
of  the  marble.  The  plaintiff  objected  to  the  arrangement 
and  said  that  he  would  break  it  up  if  he  could. 

The  Judge  submitted  to  the  Jury  the  question  whether 
the  plaintiff  had  notice  as  to  what  the  charge  of  the  com- 
jNiBy  woilld  be^v  He  was  requested  by  the  plaintiff  to 
ohai^  that  the  ^'defendants  had  no  Men  for  the  detention.** 
He  refused  so  to  charge,  and  the  plaintiff  excepted. 
^The  Jury  rendered  a  vwdiet  for  the  defendants. 

John  jB.  Flanagan^  for  plaintiff,  appellant,  cited  Lambert 
V*  Eohimon^  (1  Espinasse,  119 ;)  Clendaniel  v.  Tuckermaih 
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j(17  Barb^  184 ;)  Mame  B.  IL  Co.  v*  SuUivan,  (14  (>ao.,  277 ,) 
Mich.  Cen.  B.  B.  Co.  v.  Ward,  (2  Mich.,  (Qibbs,)  538.) 

Charles  TT.  Sandford,  for  defendants,  respondents,  cited 
Morgan,  v.  Congdon,  (4  Oomst.,  552 ; )  3  Maule  &  Sel.,  168 ; 
6  Id.,  180 ;  Schmidt  v.  Blood,  (9  Wend.,  268.) 

By  the  CotTRT— Robbbtook,  J.  The  defendants  dlaim 
to  have  had  a  lien-  on  the  plaihtiff 's  marble,  for  a  per  diem 
oompensatHHi  for  allowing'  it  to  remain  upon  the  cars  by 
which  it  was  brought,  for  several  days  in  a  public  street. 
G^ere  was  no  evidence  adduced  of  any  right  on  theft 
I>art  to  Bndk  i)ermanent  occupation  of  the  highway;  the 
obstmctioD,  therefore;  of  it  by  such  cars  and  marble  was 
a  pubMe  nuisance.  So  far  as  any  safety  of  the  merchan- 
dise  was  concerned,  its  bull(  would  probably  have  rendered 
it  equally  safe,  if  taken  off  from  the  cars  and  laid  on  the 
pavement.  Leaving  articles  in  an  open  vehicle  exposed 
on  a  highway,  is  not  the  kind  of  storage  for  which  a  lien 
can  be  acquired.  Even  the  right  of  the  defendants  to 
make  contracts  for  continuous  storage  of  merchandise, 
altlioagh  ta*ansported  by  them  previously,  under  their  char- 
ter, may  be  doubted.  Upon  atiy  ground  I  think  the  claim[ 
for  such  lien  is  untenable. 

The  jndgment  must  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

MoiraUi,  J.  The  only  question  in  this  oaoe  is,  whethes 
the  xegidation  of  the  defendants^  to  make  an  extra  charge 
for  the  detention  of  their  cafs,  known  to,  and,  as  I  think 
the  evidence  establishes,  acquiesced  }n,  and  assented  to, 
by  the  plaintiff,  ^canstituted  a  lien  npoo  the  marble,  which 
would  authorize  the  defendants  in  retaining  it,  until  the 
charge  was  paid.  I  think  the  transaction,  aa  testified  to 
by  Baker,  consUtuted  it  in  eflBdct  an  implied^  if  not  m 
express  contract,  that  the  defendants  would  charge,  and 
the  plaintiff  would  pay,  the  extra  charge.  With  notiee 
€€  the  regulation,  he  shipped  the  marble»  and  there  ia 
enough  to. raise  an  implied  assumpsit,  upon  which,  I  have 
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no  doubt,  the  defendants  coald  recover  in  an  action  for 
that  purpose. 

A  lien  is  defined  to  be  the  right  which  one  person,  in 
certain  cases,  possesses  of  detaioiog  property  placed  in  his 
possession,  belongiug  to  another,  until  some  demand  which 
the  former  has  is  satisfied.  ( Whitaker  on  Liens,  p.  2.)  They 
are  of  two  kinds,  particular  or  special,  and  geueraL  A 
special  lien  is  the  right  to  retain  the  property  of  anotheri 
on  account  of  labor  bestowed  or  ihouey  expended  on  the 
same  property,  and  is  established  by  the  common  law  and 
by  express  agreement  A  general  lien  is  the  right  to 
detain  property  for  a  general  balance  due  from  the  owner, 
and  arises  by  the  usage  of  trade,  the  usage  of  the  parties, 
or  by  express  contract.  (lb.)  The  lien  of  a  common  carrier 
is  a  special,  and  not  a  general  lien.  Hence,  in  this  case, 
if  any  lien  exists  in  favor  of  the  railroad  company,  which 
would  authorize  them  to  detain  the  plaintiff's  marble 
until  the  charge  for  detaining  the  cars  was  paid,  it  must 
be  established,  either  by  express  contract  or  by  the  com- 
mon law.  It  is  not  pretended  that  there  was  any  agree- 
ment that  the  defendants  should  have  a  lien  on  the  marble 
until  the  extra  charge  was  paid ;  and  I  have  been  unable 
to  discover  that  it  is  sanctioned  by  the  common  law.  The 
lien  at  common  law  exists  only  in  respect  of  freight  actu- 
ally earned  by  the  carrier  of  the  goods,  at  the  stipulated 
place  of  destination.  (Angell  on  Carriers,  ^^  383.)  "And 
tiiieiefore,"  says  this  elementary  writer,  ''covenants  for 
iemuTToge^  or  for  providing  a  full  cargo,  cannot  be  enforced 
by  the  specific  remedy  of  lien,  even  though  the  charter- 
party  contain  such  penal  clause.  The  remedy  for  such 
matters  rests  entirely  in  covenant,  and  the  mere  penal 
clause  will  not  extend  the  right  of  lien." 

The  question  arose  in  BirJey  v.  Oladstone,  3  M^Ss  Sel. 
B.,  205.  The  ship  was  chartered  for  a  voyage  out  and 
home,  and  by  the  terms  of  the  charter-party,  the  merchant 
covenanted  to  pay  for  the  homeward  cargo,  at  certain 
rates  per  ton,  on  delivery  at  Liverpool ;  to  load  with  full 
eargo,  and  to  pay  demurrage.    He  bound  the  goods  to  the 
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perfonnanoe  of  his  covenant  The  Ooart  of  King's  Bench 
held,  that  the  carrier  coold  not  detain  the  goods  either  for 
the  freight  of  snch  as  was  pnt  on  board  and  afterwards 
reclaimed  by  eouipulsion»  nor  for  the  dead  freight,  nor  for 
demnrrage.  Ld.  EiiLbnbobough  said  that  covenants  for 
providing  a  fall  cargo,  or  for  demurrage,  give  no  lien.  In 
this  case  it  was  claimed  that  the  charter-party  gave  the 
lien  for  demurrage  in  express  terms,  as  it  was  stipulated 
that  the  goods  should  be  bound  for  the  due  performance 
of  the  covenants,  but  Lb  BiiANOt  X;  says:  '*  it  is  impossi- 
ble that  this  obligatory  clause  can  be  construed  to  mean 
that  the  owners  of  the  ship  would  have  a  lien  on  the  goods 
brought  home  for  every  breach  of  covenant  in  the  charter- 
party  ;  as  for  instance,  the  not  loading  a  full  cargo  and  for 
demurrage*  The  remedy  for  sudi  matters  rests  entirely 
in  covenant."  It  was  not  denied  that  such  a  lien  might 
be  created  by  express  contract,  but  it  was  held  that  the 
words  in  the  charter-party  expressed  no  such  agreement 

The  only  other  case  I  have  found  bearing  directly  on 
this  question  is,  Lambert  v.  Bobinson^  (1  Bsp.  B.,  119,) 
which  was  trover  for  the  conversion  of  goods.  The  goods 
had  been  taken  up  on  the  road.  On  their  arrival  at  the  inn, 
the  plaintiff  (owner)  was  there  to  receive  them.  The  car- 
riage came  to  three  shillings  six  pence,  which  the  plaintiff 
tendered.  The  tender  was  refused  unless  the  further  sum  of 
two  peuce  i»er  parcel  was  paid  for  *'  booking.''  This  was 
refused,  as  the  goods  had  not  been  booked.  The  defend- 
ant then  demanded  the  two  pence  as  warehouse-room. 
Tliis  was  also  refused,  as  the  goods  had  not  been  brought 
into  the  warehouse,  but  delivered  from  the  wagon.  Ems, 
OIl  J.,  said :  th^re  was  no  lien  given  by  law  in  this  case ; 
but  if  there  was,  the  charges  were  not  lawful,  and  a  lien 
exists  only  for  lawful  charges. 

The  elementary  lK>oks  aud  cases  to  which  I  have  referred 
would  seem  to  settle  the  law  that  a  lien  exists  for  freight, 
ouly  aft^r  it  has  been  earned,  unless  there  be  an  express 
contract  creating  the  lien,  in  clear  aud  unequivocal  terms. 
The  defendants  in  this  case,  claimed  to  detain  the  marble 
Bosw. — ^VoL.  X.       11 

% 
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until  the  plaintiff  paid  the  extra  diarge  of  one  cMlar  per  car* 
The  freight  had  been  tendered  and  paid.  At  most,  there 
was  an  implied  agreement  only,  that  the  plaintiff  wonid 
pay  the  extra  chargOb  He  did  not,  by  an  express  stipula^ 
tion,  bind  the  goods,  or  create  a  lien  upon  themt,nntil  the 
^  charge  was  paid.  Th^  remedy,  if  any,  rested  entirely  in 
the  implied  assnmpsit ;  there  was  no  right  of  lien.  Nor 
can  the  defendants  be  regarded  as  warehouse  keepers,  and 
entitled  to  a  lien  for  storage.  They  did  not,  in  any  sensci 
store  the  plaintWs  marble^  It  was  left  upon  the  cars 
standing  upon  the  railway  track  in  the  pnblic  highway. 
Upon  its  arrival  at  the  place  of  destination  and  notice^  to 
the  plaintiff,  and  a -reasonable  time  given  to  accept  and 
take,  by  the  cosifiignee,  the  defendknts  had  disdiarged  tiieir 
whole  duty,  and  could  not  be  held  responsible  for  any  loes 
or  damage;  and  hence  no  right  of  lien  could  arise  for 
housings  unless  the  defendants  were  warehouse  men  as  w^ 
as  carriers,  whi<A  they  w^re  not  in  this  case.    ' 

Under  the  vie^  of  the  law  of  lien  which  I  have  taken,  it 
was  error  to  refuse  to  charge  as  requested  by  the  plaintiff^ 

The  judgmentmust  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


Joseph  Kelly  et  at,  Plaintiffs  and  Eespondents,  v.  The 
Commonwealth  Insurance  Company  of  the  State 
OP  Pennsylvanla.,  Defendants  and  Appellants. 

1.  A  mere  oral  contract  of  insurance,  supported  by  a  suftcient  consideration, 
whioh  is  to  take  effect  forthwith,  although  it  may  be  entered  into  ootem- 
poraneoualy  with  an  agreement  by  4he  imorers  to  deliver,  and  the  assured 
to  aooapt  subaequently,  as  a  sabstiiute  therefor,  a  written  policy  by  the 
former  in  the  form  usually  adopted  by  them,  becomes  bindmg  and  remains 
in  force  until  the  delivery  or  tender  of  such  policy.  Until  then,  the  condi- 
tion usually  inserted  in  such  policies,  requiring  prepayment  of  the  premium 
to  mAk»  them  binding,  unless  expressly  adopted  by  the  parties  in  such  oral 
oootaet^  fonns  uxpart  of  the  oontract  of  insorance  between  them. 
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3l  a  nMre  denuind  of  the  pfemliBn,  without  insiattng  Upoa  it  or  taadeiing  % 
valid  policy,  does  not  teraoinate  the  oral  inauraace. 

3.  Under  sach  oral  insurance,  the  insured  may  recover  for  a  loss,  although 
after  it  occurred,  and  while  the  insurers  were  ignorant  of  it,  he  paid  them 
the  premium,  and  received  from  them  a  written  policy  which  was  not  hind- 
ing^  on  them,  by  reason  of  not  being  countersigned  by  one  of  their  officers 
as  was  required  in  the  body  of  it 

4.  Whether  an  exception  lies  to  the  admission  of  testimony  elicited. by  ques- 
tions put  by  a  juror  ?  (Query.) 

(Before  Monorief,  KoBSRTdON  and  Monkll,  J.  J^ 

Heard,  October  15,  ia62;  decided,  November  29, 1862. 

This  wu  ao  action  npon  a  contract  of  insuranoet  to 
recover  for  damage  by  fire  to  a  stock  of  goods  of  the 
plaintlfik,  in  a  store  in  the  City  of  New  York,  on  the  11th 
of  July,  1860.  The  character  of  the  contract  appears  by 
fhe  pleadings  and  evidence  hereinaffcer  stated. 

The  defendants  were  a  corporation,  chartered  by  the  State 
of  Pennsylvania ;  the  plaintiffs  were  i>artners  under  the 
tarn  of  ^^JosephKeUy  &  Co.*^  Policies  of  insurance  issued 
by  the  former,  in  the  Stdte  of  New  York,  according  to 
tibeir  usual  form,  contained  provisions  that  they  are  '^not  to 
^  be  valid  until  countersigned  by  their  duly  autlM>rized  agent, 
'*and  are  to  be  made  and  accepted  in  reference  to  condition^ 
^thereto  annexed,  which  are  to  be  used  and  resorted  to,  in 
**  order  to  explain  the  rights  and  obligations  of  the  parties 
**  thereto,  in  all  cases  riot  therein  otherwise  ^eeiaUy  provided 
*^f&rJ^  They  commenced  with  witnessing  that  the  defend- 
ants had  received  a  certain  premium  from  the  insured,  for 
insuring  the  described  subject  of  insurance,  but  had  also 
a  condition  annexed,  that  *'no  insurance,  original  or  con- 
**tanaed,  should  (shall)  be  considered  as  binding  until  the 
"actual  payment  of  the  premium/* 

In  the  year  1860,  one  David  G.  Hewson  was  the  agent 
of  the  defendants,  in  the  Oity  of  New  York. 

In  June  of  that  year  the  agent  of  another  insurance 
company,  (Francis  Gampbell,)  proposed  to  Hewson  that 
the  latter  should  take  all  the  risks  the  former  had  obtained 
as  sueb  agent,  and  among  others^  an  insurance  on  the 
plaintifls'  stock  and  store,  and  subsequently  sent  a  written 
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application  to  Hewson,  for  insurance  for  the  plaintiffs. 
Afterwards,  about  the  26th  of  that  month,  Hewson  went, 
as  testified  to  by  one  of  the  plaintiffs,  (Kelly,)  to  their 
store,  told  him  he  had  come  to  make  a  survey ;  actually 
examined  such  store,  and  thereupon  stated  that  he  ''  wotUd 
take  the  risk  ^  *  make  out  the  iK>licy  and  send  it 
down  at  seventy  cents,  (fourteen  dollars  on  two  thousand ;) 
he  would  make  it  tinding  from  tlie  first  of  July^^^  and  that 
the  plaintiff  (Kelly)  '^  should  haye  the  policy."  Hewson, 
when  examined  as  a  witness,  narrated  his  conversation  at 
that  time  with  Kelly,  but  could  not  recollect  anything  else 
of  it  but  what  he  so  narrated,  which  did  not  embrace  any 
such  promises.  He  admitted,  however,  that  he  transmitted 
the  application  to  the  defendants  the  same  day,  and  told 
Gampbell  he  "  would  take  the  risk/*  Before  the  first  of 
July  he  pbtained  a  written  policy  from  the  defendants,  as 
applied  for,  signed  by  the  other  officers,  but  not  counter- 
signed by  him,  which  he  left  with  Gampbell,  directing  him 
not  to  deliver  it  without  payment  of  the  premium,  and 
stating  that  until  then  he  would  not  countersign  it  A 
clerk  of  Campbell,  (Orary,)  by  his  direction,  took  such 
policy  on  the  day  he  received  it,  and  again  a  day  or  two 
afterwards,  but  before  the  fire,  to  the  plaintiff  Kelly,  and 
offered  it  to  him,  but  he  was  not  ready  to  pay  the  premium. 
He  again  took  it  to  him  on  the  ninth  of  July,  when  the 
same  plaintiff  promised  to  call  next  day  and  pay  such 
premium,  but  he  did  not.  This  was  denied  by  the  plain- 
tiff Kelly,  in  his  testimony.  He  stated  that  such  clerk 
only  told  him  to  come  to  OampbelPs  office  to  get  the 
policy.  A  atatement  of  such  clerk,  under  oath,  was  also 
read,  to  the  effect  that  it  was  on  or  about  the  10th  of  July 
that  he  had  notified  the  plaintiff  Kelly,  that  such  policy 
was  ready  to  be  delivered  to  him. 

Some  time  in  July,  before  the  10th,  the  plaintiff  Kelly 
had  a  conversation  in  the  office  of  Mr.  Campbell,  respect- 
ing such  written  policy^  with  a  Mr.  Brewster,  who  had  his 
office  on  the  same  floor  with  Campbell,  and  was  requested 
by  him,  on  account  oi  illness*  to  ascertain  what  the  plain- 
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tiff,  who  was  there,  wanted.  According  to  such  plaintiff's 
testimony,  he  desired  to  transfer  certain  machinery,  on 
which  he  had  an  insurance  for  five  hundred  dollars,  to  the 
store  in  question,  and  said  to  Brewster,  in  reference  to 
such  policy,  which  was  then  present,  ''add  five  hundred 
dollars  more  to  this  and  I  will  pay  you  the  whole  of  it 
now,  and  you  can  send  it  to  my  store,  as  I  am  going  out 
of  town  and  will  not  be  back  for  a  week/'  Brewster 
declined  this  proposal,  but  promised  ''to  take  the  memo- 
randum down  and  put  it  in  it  (the  policy)  with  the  direc- 
tion to  send  it  to  the  plaintiff  Kelly's  store,  and  collect  the 
premium  there  for  the  whole."  Brewster,  in  his  testimony, 
stated  that  he  did  not  recollect  that  Kelly  said  anything 
about  paying  the  premium  or  trausferripg  the  insurance, 
although  he  remembered  that  he  desired  some  alteration. 
He  made  a  memorandum  of  the  plaintiff's  request,  put  it 
in  the  policy  and  redelivered  both  to  Campbell.  The  lat- 
ter directed  his  clerk  to  take  such  policy  to  Hewson  to  get 
it  altered,  but  by  mistake  he  carried  and  delivered  it  to 
the  plaintiff  Kelfy. 

On  the  next  morning  after  the  fire,  (July  12th,)  before 
Campbell  had  heard  of  it,  the  plaintiff  Kelly  applied  to 
him  for  the  policy,  which  he  gave  him,  but  asked  for 
fourteen  dollars*  The  plaintiff  looked  at  it  and  said, 
*'  This  five  hundred  dollars  that  I  applied  for  has  never 
•*  been  put  in ;"  to  which  Campbell  replied,  "  No,"  con- 
gratulating him,  however,  on  having  a  cover  of  $2,000 
from  a  good  company.  On  the  same  morning  the  same 
plaintiff  called  on  Hewson  to  countersign  the  policy,  which 
he  refused,  because  the  premium  had  not  been  paid. 

In  relation  to  the  party  for  whom  he  acted  as  agent, 
Gampbell  testified  that  his  commissions  as  a  broker  were 
paid  by  the  company ;  when  he  wanted  his  commission  he 
went  to  them;  that  "it  is  the  custom  among  iniurance 
eompanies  to  pay  a  commission  to  brokers.  They  send 
the  policy  to  the  broker,  and  he  collects  the  premium 
firom  the  assured  and  pays  it  over  to  the  company,  deduct- 
ing his  premium."    The  plaintiff  Kelly  did  not  agree  to 
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pay  him  commifision  in  this  caae,  and  he  had  not  been  paid 
by  either  party.  One  of  the  conditions  attached  to  the 
written  policy  in  question  was,  that  'Hhe  persons,  if  any 
other  than  the  assured,  who  procared  the  insurance  in  it 
to  be  taken  by  the  company,  should  be  deemed  to  be 
the  agents  of  the  insured,  and  not  of  the  company,  in  any 
transaction  relating  to  such  insurance." 

After  setting  out  the  incorporation  of  the  defendants, 
the  partnership  of  the  plaintiffs,  and  the  application  by  the 
latter  to  the  former  for  the  insurance  in  question,  the  com* 
plaint  alleged,  in  substance,  as  follows:  That  the  defend- 
ants, on  or  about  the  28th  of  June,  1860,  agreed  to 
insure  the  plaintiff^  against  loss  by  Are  to  the  amount  of 
two  thousand  dollars,  on  their  stock,  materials  in  snd 
interest  in  the  lease  of  the  store  in  question,  for  a  year 
from  the  first  of  July  following,  at  a  premium  of  fourteen 
dollars ;  which  the  plaintiff  agreed  to  pay  as  a  considera- 
tion for  such  agreement  to  insure,  and  neglected  to  insure 
themselves  in  any  other  way  on  the  same  subject  matter* 
That  it  was  then  and  there  agreed  bet^^n  both  parties, 
that  such  insurance  should  be  valid  and  binding  ou  the 
part  of  the  defendants,  for  such  time  and  sum.  That 
the  plainti£&  owned  such  stock  and  lease.  That  the  fire, 
which  it  mentioned,  produced  the  loss  for  which  indem- 
nity was  claimed.  That  the  plain  tilBb  duly  fulfilled  all  the 
conditions  of  such  agreement  and  insurance  on  their  part» 
tendered  such  premium  on  the  12th  of  July,  which  the 
defendants  refused  to  accept;  gave  notice  of  their  loss, 
and  proof  of  the  fire  and  damage,  more  than  sixty  days 
before  the  commencement  of  the  action,  and  demanded 
payment.  The  complaint  also,  in  addition  to  such  agree- 
ment to  insure,  set  forth  another  agreement  by  the  defend- 
ants, in  consideration  of  the  premises,  to  deliver  to^  the 
plaintifib  a  policy  of  insurance,  in  the  usual  form  of  poli 
cies  issued  by  them,  for  the  like  amount  and  term,  in  a 
reasonable  and  convenient  time.  It  further  alleged,  that 
they  executed  and  delivered  an  instrument,  whereof  a 
copy  was  annexed  to  the  complaint,  and  waived  the  pay*« 
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ment  of  the  pxemiums  and  the  coantenugning  of  the 
policy,  as  conditions  precedent ;  whidi  policy,  so  annexed^ 
was  alleged  to  be  in  the  usual  form  of  policies  issued  by 
the  defendants,  except  that  it  was  not  countersigned. 

The  original  policy,  of  which  a  copy  was  thus  annexed 
to  the  complaint,  contained  the  provisions  before  stated, 
that  it  should  not  be  binding  until  the  premium  was  paid, 
Bor  nnlefls  it  was  countersigned  by  the  agent  of  the  defend- 
ants in  New  York,  and  that  the  persons  procuring  the 
insnrance  should  be  deemed  the  agents  of  the  insured. 

The  answer  contained  a  general  denial  of  each  allega^ 
tion  in  the  complaint,  not  previously  therein  ^^well  and 
'*  sufficiently  answered  unto,  confessed  and  avoided,  tra- 
'*  versed  or  denied^"  It  alleged,  however,  before  such 
denial,  that  an  application  was  made  to  the  defendants 
for  insurance,  by  the  plaintiffs,  upon  the  subject  mentioned 
in  the  complaint ;  that  they  thereupon  agreed  to  deliver 
to  the  latter  a  poliey  of  insurance,  in  the  usual  form,  aud 
eontainiag  the  usual  clauses  and  conditions  of  polides 
made  by  them  for  the  State  of  New  Tork,  upon  the  pro- 
perty, ibr  the  amount  and  term  mentioned  in-  the  com- 
plaint, upon  the  express  condition,  however,  that  the 
I^aintiflb  should,  as  a  condition  precedent  to  the  delivery 
and  binding  e£BBCt  of  such  policy,  pay  the  premium 
required  as  a  consideration  for  mining  such  insurance ; 
and  that  the  insurance  should  not  be  binding  until  the 
payment  of  such  premium,  and  until  the  i>olicy  should  be 
countersigned  by  their  agent  in  New  York;  that  the 
defendants  made  the  instrument  set  out  in,  and  of  which 
a  copy  was  annexed  to,  the  complaint,  notified  the  plain* 
tifb  that  they  were  ready  to  execute  such  agreemeut  on 
their  part,  and  have  the  policy  countersigned  on  payment 
of  the  premium,  and  offered  to  have  it  so  countersigned 
and  delivMed  on  such  payment,  «and  demanded  the  same ; 
but  the  plaintiffs  refused  to  pay  such  premium,  £md  the 
defendants  never  waived  the  payment  thereof,  or  the  coun- 
tenrigning  of  such  policy,  as  conditions  precedent  of  such 
insurance. 
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An  exception  was  taken  by  the  defendants'  oonnseU  to 
tbe  admission  of  the  conversation  before  mentioned, 
between  the  plaintiff,  Kelly  and  Brewster,  in  reference 
to  'such  policy  of  insurance.  The  Court  allowed  the  for- 
mer to  state  the  transaction,  saying  that  if  it  should  not 
be  connected  with  the  defendants,  the  Oourt  would  strike 
it  out.  No  subsequent  application  was  made  on  the  sub- 
ject. Both  Brewster  and  Campbell  were  subsequently 
examined  by  the  defendant-s  as  to  such  conversation. 

Variousj  requests  were  made  by  tbe  counsel  for  the 
defendants  to  the  Court,  to  instruct  the  Jury  upon  various 
points  as  follows : 

First;  In  regard  to  Campbell's  agency :  (1.)  That  if  he 
had  been  requested  to  procure  insurance  for  the  plaintiflb, 
he  was  their  agent ;  (2.)  That  the  provision  in  the  policy 
made  him  so ; 

Secondly.  In  regard  to  the  payment  of  the  premium:  (1.) 
That  there  was  no  sufiBcient  proof  of  an  agreement  by  tbe 
defendants  to  make  the  insurance  binding,  without  receiv- 
ing the  premium ;  (2.)  That  Hewson  had  no  authority  to 
waive  its  prepayment ;  (3.)  That  there  was  no  insurance, 
if  the  parties  did  not  intend  to  make  the  contract  binding 
without  payment  of  the  premium ; 

Thirdly.  In  regard  to  the  oral  contract:  (1.)  That  all  the 
conditions  of  a  policy  in  the  usual  form,  would  apply  to 
an  oral  contract  which  contemplated  the  execution  of  such 
a  policy ;  (2.)  That  no  oral  contract  was  made  between  the 
parties,  except  to  insure  by  a  policy  from  the  Ist  of  July, 
following ;  (3.)  That  the  oral  contract  ceased  to  operate, 
when  such  policy  was  ready  and  offered  for  delivery ;  (4.) 
That  there  was  no  existing  contract  to  insure,  if  the  policy 
was  to  be  received  by  the  plaintiffs,  and  the  premium  paid 
before  the  loss  occurred ; 

Fourthly.  In  relation  to  the  delivery  of  the  policy ;  that 
leaving  it  with  Campbell,  or  the  handing  of  it  by  the  latter 
to  Kelly,  was  no  delivery ; 

Fifthly.  In  regard  to  the  effect  of  the  i)olicy ;  that  it  was 
inoperative  even  if  delivered,  both  because  it  wanted  the 
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agent's  signatiue,  and  because  the  premium  had  not  been 
paid; 

Lastly.  In  regard  to  the  interview  between  Kelly  and 
Brewster ;  that  no  proper  tender  then  took  plaoe,  because 
the  latter  was  not  the  defendant's  agent. 

After  stating  that  the  plaintiff,  Kelly,  had  stated  on  his 
examination  as  a  witness,  that  Hewson  came  to  the  store 
of  the  plaintiff,  and  after  examining  it  and  the  stock, 
promised,  that  the  defendants  would  insure  them  for  a 
oertain  sum  at  a  certain  rate,  and  for  a  certain  time,  and 
said  **  that  theif  might  consider  themselves  insured  from  that 
timej^  the  Court  charged  the  Jury,  '^  that  if  Ihey  should 
find  the  facts  as  stated  by  Kelly  to  be  true,  this  would 
constitute  a  contract  between  the  parties,  and  the  defend- 
ants would  be  liable,  because  under  such  a  state  of  facts," 
the  delivery  of  a  policy  "would  be  immaterial."  And, 
also,  that  the  plaintiffl»  would  be  entitled  to  recover,  even 
if  there  had  been  "  no  such  arrangement  m  to  make  a 
binding  agreement  to  insure  as  of  that  date,"  but  merely 
a  proposition  to  insure  sent  on  to  Philadelphia,  and  "  the 
policy  came  back  and  was  delivered  to  the  plaintifib,  no 
premium  being  exacted  or  anything  remaining  to  be 
done ;"  or,  "  if  the  policy  was  handed  to  the  plaintiffs,  as 
intended  to  be  an  effectual  agreement,  binding  on  the 
defendants,  insuring  the  plaintiffs ;"  but  that  the  defend- 
ants were  not  liable  "if  there  was  no  delivery  of  the 
I>olicy."  It  also  charged,  that  "the  effect  of  what  passed 
between  Kelly  and  Brewster  *  *  was  not  material  in 
any  aspect  of  the  case."  It  refused  to  charge  in  any  other 
manner  the  propositions  requested  by  the  counsel  for  the 
defendants,  to  be  given  to  the  Jur^  as  instructions,  to 
which  the  latter  excepted. 

A  verdict  having  been  given  for  the  plaintiffs,  the 
defendants  appealed  from  the  judgment  entered  thereon, 
as  well  as  from  an  order  denying  a  new  trial,  which 
appeals  were  now  heard. 

L.  B.  Woodruffs  for  defendants,  appellants. 
Boffw. — Vol.  X.       12 
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I.  The  complaint  alleges  nothing  more  than  an  agree- 
ment of  the  defendants  to  execute  and  deliver  to  the  i^ain- 
ttffis,  a  policy  of  insncanee  in  the  usual  form  of  policies 
issued  by  them.  This  was  not  a  consummated  insurance, 
but,  at  most,  an  execntcHry  ag^wement.  {8(tndford  v.  Trust 
Fire  Ins.  Co.,  11  Paige,  647.) 

IL  The  action  is  brought  to  recover  on  an  alleged 
actual  insurance  of  the  premises,  and  not  to  compel  the 
performance  of  an  agreement  to  execute  and  deliver  a 
policy  whereby  the  plaintiffs  should  be  insured.  The 
agreement  alleged  and  proved  according  to  the  plaintiflB^ 
own  testin)ony,  does  not  sustain  the  action.   > 

This  is  not  in  form  or  substance  an  action  to  compel  the 
delivery  of  a  policy. 

Such  an  action  is  to  be  tried  by  the  Oonrt  and  cannot  \m 
tried  by  a  Jury  unless  issues  are  framed  or  spedflc  ques^ 
tions  ordered  to  be  tried  by  Jury. 

Besides,  in  order  to  set  up  such  a  cause  of  action  the 
plaintiff^  should  aver  that  within  a  reasonable  time  after 
the  making  of  the  agreement,  and  before  the  occurrence 
of  the  loss,  they  tendered  the  premium  and  demanded  the 
policy,  and  should  require  the  delivery  of  a  policy  and 
payment  of  the  loss.  {PerTcms  y.  Ths  Washington  Insur* 
once  Co.,  4  Oow.,  645 ;  Inghib&dy  v.  NorXh  American  In* 
suranoe  Co.,  23  Wend.,  18 ;  Carpenter  v.  Mutual  Safetjf 
Insurance  Co.,  4  Sandf.  Oh.  B.,  408 ;  BockweU  v.  Hartford 
Fire  Insurance  Co.,  4  Abbotts'  Pr.,  179.) 

The  plaintifil»  are  therefore  not  at  liberty  to  say,  on  this 
appeal,  that  tiiis  action  is  at  all  founded  on  an  executory 
agreement,  by  which  the  defendants  became  bound  to 
insure  them  by  a  ^licy  to  be  thereafter  executed  and 
delivered.  They  have  no  right  of  recovery  unless  they 
l^ave  established  ai|  actual  insurance  by  a  policy  duly 
delivered.  {Bunteny.  The  Orient  Insurance  Co,,  8  Bosw.,  448.) 

IIL  The  defendants  never  delivered  a  policy,  and  the  • 
plaintiffs  have  no  cause  of  action  founded  thereon.    It 
never  became  operative  or  of  any  force  as  a  consummated 
contract  of  insurance. 
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1*  The  plaintiffs  ohtained  poesesaion  of.  the  poUoy  by  a 
fraadulent  concealmeot  of  the  fact  that  a  fire  had  occurred. 

2.  The  act  of  Oampbell  in  giving  the  policy  to  the 
plaintiffo  in  no  wise  bound  the  defendanta^^  both  Oamp* 
bell  and  the  defendants  being  ignorant  that,  before  the 
plaintifb  handed  the  premium  to  Oampbell,  the  condition 
of  the  premises  had  wholly  changed. 

3.  Until  the  plaintijGb  performed  the  conditions,  they 
acquired  no  right ;  and  after  the  fire  the  defendants  had  a 
right  to  dedine  aeoepting  payment ;  and  they  did  so. 

4.  The  plaintiff's  could  not  by  obtaining  manual  posses* 
sion  from  Campbell^  in  the  mann^  they  did,  defeat  the 
condition  of  the  policy  which  required  it  be  countersigned. 

5.  Nor  that  which  declared  that  it  should  not  be  binding 
until  payment  of  premium. 

&  There  never  was  a  moment  when  defendants  were 
consenting  that  plaintiffs  should  have  possession'  of  the 
policy  in  its  then  condition,  nor  without  payment  of  the 
premium  before  a  loss. 

lY.  The  conditions  of  the  insurance  were  not  ;>erfonned. 
The  premium  was  not  paid  before  the  fire,  and  the  policy 
was  never  countersigned  by  the  agenb  The  policy  could 
not  become  binding  unless  these  conditions  were  -pei^ 
formed,  or  were  waived.  {New  York  Central  Ineurance 
Ckh  V.  National  Prateeticn  Insurance  Co.f  20  Barb.,  468 1 
Jube  V.  Brooklyn  Insurance  Co.^  28  Barb.,  412.) 

1.  No  agent  of  the  company  in  New  York  had  authority 
to  waive  the  expressed  conditions  of  the  policy  which  the 
defendants  had  signed  in  Philadelphia.  {Dawee  v.  N  B. 
Ins.  Co.,  7  Cow.,  462 ;  IdghOody  v.  N.  Am.  Ins.  Co.,  23 
Wend.,  18;  McJEvers  v.  Latorenee,  Hoffm.  Oh.  B.,  171; 
Chase  V.  Hamilton  MuL  Ins.  Co.,  22  Barb.,  527.) 

2.  The  agent  did  not  in  fact  waive  the  conditions,  nor 
is  there  any  evidence  that  he  attempted  to  do  so. 

Y.  If  the  action  could  be  regarded  as  an  equity  suit,  to 
compel  the  execution  of  a  policy  and  to  obtain  a  recovery 
for  the  loss,  still  the  alleged  agreement  for  insurance 
involved  the  same  conditions,  (as  the  complaint  itself 
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admits  aud  avers,)  and  the  plainti£Es  were  not  entitled  to 
recover. 

YI.  It  is  not  regarded  as  essential  to  the  defense,  or  a 
necessary  condition  to  the  fi^ronnds  urged  on  this  appeal, 
but  is  nevertheless  submitted  as  quit«  clear,  that  Campbell, 
(the  broker,)  was  in  the  transactions  in  question,  the  agent 
of  the  plaintiffs,  and  not  of  the  defendants. 

VII.  The  testimony  of  Kelly  to  the  conversation  between 
him  and  Brewster,  who  had  no  authority  whatever  to  act 
for  the  defendants,  was  erroneously  received,  and  the 
defendants'  exception  was  well  taken. 

Hewson  should  have  been  permitted  to  state  the  reason 
why  he  did  not  countersign  the  policy.  So  also  Hewson, 
the  agent  of  the  company,  and  their  surveyor,  should  have 
been  permitted  •to  estimate  the  damage  done  by  the  fire. 

The  question  put  by  the  juror,  whether  the  policy 
"would  have  been  a  perfect  policy,"  was  not  competent, 
and  the  defendant's  objection  should  have  been  sustained. 
The  question  sought  and  elicited  nothing  but  the  opinion 
of  the  witness,  aud  that  opinion  was  upon  a  question  of 
law  only.  (Frith  v.  Barker j  2  Johns.,  327 ;  Mills  v.  HdOock^ 
2  Edw.  Oh.  B.,  652 ;  Alien  v.  MerehanW  Bank,  22  Wend., 
215 ;  15  Id.,  482 ;  Hinton  v.  Locke,  5  Hill,  437.) 

To  answer  the  question  of  the  juror  affirmatively,  was 
to  contradict  the  very  terms  of  the  policy,  which  declared 
that  it  should  not  lie  valid.  {GorUHyoti  v.  Tan  Brundt,  2 
Johns.,  357;  Hinton  v.  Locke,  5  Hill,  4^;  Parsons  v. 
Miller,  15  Wend.,  561.)  tk 

YIII.  The  several  requests  of  the  defendante,  for  specific 
instructions  to  the  Jury,  were  proper  and  in  accordance 
with  the  law,  and  the  refusal  of  the  Judge  to  give  those 
instructions  was  error. 

IX.  The  charge  was  itself  erroneous : 

1.  In  the  particulars  in  which  it  differed  from  the  requests 
for  instructions ; 

2.  It  was  error  to  state  that  the  defendants  are  unquali- 
fiedly liable,  if  the  facts  stated  by  Kelly  were  true ; 
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This  assumed  that  the  plaintiffii  were  relieved  from  the 
performance  of  any  conditions : 

3.  The  charge  treats  the  possession  of  the  policy  by  the 
plaintiffs,  as  an  actual  and  legal  delivery^  and  as  the  vol- 
untary act  of  the  defendants ; 

4.  It  disregards  wholly  the  fact  that  it  never  wa9 
delivered  by  the  consent  of  the  defendants  or  of  Hewson, 
their  agent,  in  respect  to  which  there  was  no  conflicting 
evidence ; 

5.  It  also  disregards  the  fact  that  it  was  obtained  from 
Campbell  alter  the  fire ;  and  by  concealiug  the  fact  of  the 
fire; 

6.  It  substantially  directed  a  verdict  for  the  plaintiffs; 

7.  It  was  erroneous  to  say  that  there  was  no  difference 
between  an  oral  and  a  written  insurance.  * 

On  the  contrary,  it  is  submitted  that  there  is  no  such 
thing  as  an  oral  insurance.  (11  Paige,  547,  [supra] ;  1 
Phillips  on  Ins.,  8 ;  Morgan  v.  Mather,  2  Yes.,  15 ;  Smith 
v.  OdUn,  4  Yeates,  468 ;  Cockerill  v.  Cincinnati  Ins.  Co.,  16 
Ohio  E.,  148;  FerJcins  v.  Washington  Ins.  Co.^  4  Cow.,  645.) 

And  although  there  may  be  a  binding  verbal  agreement 
upon  sufficient  considerations  to  execute  a  policy,  the 
operative  contract  by  which  a  party  is  actually  insured, 
is,  and  must  be,  a  policy  in  writiug 

The  charge  was  erroneous  in  instructing  the  Jury  that 
it  was  immaterial  whether  there  was*  an  actual  insurance 
by  policy  delivered,  or  an  agreement  to  insure.    The  form 
of  the  action;  the  mode  of  trial;  the  statement  of*the' 
cause  of  action,  and  the  relief,  are  different. 

JS.  Pierrepontt  for  plaintiffs,  respondents* 

L  The  evidence  abundantlv  sustains  the  verdict,  and  the 
correctness  of  the  law  as  laid  down  by  the  Judge  is  well 
settled.  (Lightbody  v.  N.  Am^  Ins.  Co.,  23  Wend.,  24;  Bidr 
well  V.  Astor  Ins.  Co.,  16  N.  Y.  R.,  263;  Carpenter  v.  Mutual 
Safety  Ins.  Co.,  4  Sandf.  Oh.,  408;  1  Duer  on  Ins.,  66,  ^  11 ; 
First  Baptist  ChnrcH  v.  BrooJdyn  Ins.  Co.,  19  N.  Y.  K.,  30o; 
18  Barb.,  69;  Perkins  v.  Washington  Ins.  Co.^  4  Oow*, 
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645 ;  N.  T.  Ice  Company  v.  N.  Western  Ins.  Co.,  23  N.  T. 
E.,  357;  S.  C,  12  Abbotts'  Pr.,  417;  Bockwell  v.  Hartford 
Ins.  Co.,  4  Id.,  179.) 

'  11.  The  contract  of  insnrance  is  like  any  other  contract, 
and  is  to  be  governed  by  precisely  the  same  rules.  (19  N. 
Y.  B.,  305.) 

m.  Mr.  Campbell  was  the  agent  of  the  insurance  com- 
pany.   Upon  this  point  there  is  no  contradictory  evidence. 

IV.  After  Kelly  had  paid  his  money  and  received  the 
policy,  he  learned  that  it  was  imperfect,  and  called  upon 
the  agent  and  asked  him  to  countersign  it,  which  the 
agent  refused  to  do. 

V.  The  plaintiJETs  right  to  a  perfect  and  valid  policy 
depended  upon  the  contract,  and  the  defendants'  right  to 
their  premium  depended  upon  the  same  contract.  Keither 
the  right  to  the  policy  nor  the  right  to  the  premium  de- 
pended upon  the  lire  at  all — those  rights  were  fixed  before 
the  fire,  and  were  in  no  respect  altered  by  its  occurrence. 
Had  there  been  no  fire,  the  insurance  company  could 
have  collected  their  premium,  and  the  plaintiffs  could  have 
compelled  delivery  of  a  perfect  policy. 

VI.  The  insurance  contract  was  complete,  and  took 
effect  on  the  first  of  July.  The  fact  that  the  fire  hap- 
pened before  the  time  when  the  premium  was  paid,  and 
the  i>olicy  delivered,  does  not  change  the  rights  of  the 
parties. 

By  thb  Ooitbt — Bobbbtsok,  J.  Under  the  evidence 
and  charge  to-  the  Jury  in  this  case,  the  only  embarrass* 
ment  grows  out  of  that  part  of  the  complaint  which  states 
a  cause  of  action  arising  out  of  the  execution  of  the  policy, 
of  which  a  oopy  is  annexed.  The  testimony  of  Kelly, 
one  ol  the  plaintifib,  by  itself,  shows  clearly  the  mak- 
ing of  an  independent  oral  contract  to  insure,  irrespective 
of  any  agreement  to  deliver  a  policy.  The  question  of  the 
reliability  of  such  testimony,  and  the  making  of  such  con- 
tract, were  fairly  left  to  the  Jury,  as  matters  of  fact.  The 
only  questions  to  be  considered  in  regard  to  such  contract, 
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uxe  those  taised  by  the  leqaests  to  charge,  to  wit: 
Whether,  aa  the  parties  contemplated  the  making  of  a 
policy  in  a  certain  form,  the  same  oonditions  were  grafted 
OB  such  contract  as  wonM  be  contained  in  such  form,  and 
whether  the  tender  of  a  policy  in  snch  form  and  demand 
of  the  premium,  and  tbe  refusal  of  the  latter,  would  not 
tenainate  the  oral  contract.  I  apprehend  no  such  con- 
straction  can  be  given  to  the  original  contract :  otherwise 
if  the  policy  had  failed  to  be  returned  from  Philadelphia 
hrfore  the  beginning  of  the  risk,  the  plaintiffs  would  have 
be^ft  withoQt  inaiiranee  altogether.  It  certainly  became 
binding  the  moment  it  was  made,  and  the  utmost  effect 
that  can  be  given  to  tbe  additional  promise  to  execute 
a  policy  in  a  certain  form,  is  that,  upon  the  tender  of  that 
policy,  and  a  demand  of  tbe  premium,  the  oral  contract 
riionld  cease.  But,  in  this  case,  no  such  policy  was  ever 
pi^aied ;  the  only  one  prepared;  was  one  that  declared  it 
to  be  only  oUigatory  when  ratified  by  the  agent  for  the 
defendanta.  Unless  the  defendants  waived  that  condition 
when  tendering  it,  if  they  ever  made  such  tender,  they 
could  not  escape  from  the  continuing  obligation  of  the  oral 
cofitract.  In  regard  to  that  branch  of  the  case,  the  charge, 
of  the  Oonrt,  as  well  as  its  refusal  to  charge,  is  nvAmr 
peachable. 

So,  too,  the  refusal  to  charge  that  Campbell  was  not  the 
agent  of  the  defendants,  in  regard  to  any  material  fact,  is 
warranted  by  the  facts.  The  only  important  point  of  his 
agency  was  his  receipt  of  the  policy.  There  was  evidence 
that  Hewson,  the  acknowledged  agent  of  the  defendants, 
employed  Campbell  to  deliver  the  i)olicy,  and  receive  the 
inremium.  His  delivery  of  it  was,  therefore,  theirs,  as  he 
did  not  make  it  until  he  received  the  premium.  There 
was  BO  pretense  that  the  delivery  to  Campbell  was  as  the 
agent  of  the  plaintiffs ;  indeed,  the  defendants  contended  to 
tiie  contrary.  In  regard  to  the  premium,  it  was^  actually 
paid  before  the  policy  was  delivered,  and  its  prepayment 
formed  no  part  of  the  oral  contract  to  insure.  It  was  not 
necessary,  therefore,  to  establish  either  its  waiver,  or  any 
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aathority  to  waive  it.  What  the  parties  intended  in  r^aid 
thereto,  is  wholly  immaterial,  if  such  intent  was  not  con- 
veyed in  the  language  by  which  the  contract  was  formed 
The  payment  of  the  premium,  after  the  fire,  did  not  affect 
the  agreement  between  the  parties ;  by  the  oral  contract 
credit  was  given  to  the  plaintiffs  for  it,  at  least  until  a 
proper  policy  should  be  tendered,  and  such  premium 
demanded.  The  conflicting  testimony  of  the  plaintiff", 
Kelly,  and  Campbell's  clerk,  (Grary,)  left  it  uncertain 
whether  tlie  premium  ever  was  demanded,  and  the  actual 
payment  corresponded  in  time  with  Kelly's  last  promise 
to  pay  it.  Oampbell,  at  all  events,  in  demanding  the  pre- 
mium, for  which  he  was  the  agent  of  the  defendants,  never 
dealt  with  the  plaintiflls  as  though  desirous  of  ending  the 
oral  contract,  since  he  sent  to  them  several  times  for  it.  I 
do  not  see  how,  if  the  defendants  chose  to  carry  out  their 
agreement  to  execute  a  policy,  by  receiving  the  premium, 
its  time  of  payment,  whether  before  or  after  the  fire,  could 
make  any  difference.  The  only  point  remainiug  in  the 
requests  to  instruct,  except  that  as  to  the  interview  between  - 
one  of  the  plaintiflb  and  a  temporary  Representative  of 
Oampbell,  is  the  refusal  of  the  Court  to  instruct  the  Jury 
that  the  policy  in  question  was  inoperatitfre,  because  it  was 
not  countersigned  by  the  agent  of  the  defendants. 

The  complaint  clearly  contains  two  causes  of  action, 
although,  perhaps,  not  distinctly  enumerated  as  such. 
The  statement  of  the  second  cause,  growing  out  of  the 
written  policy,  would  necessarily  have  been  insufiicient  to 
maintain  a  legal  action,  without  the  allegation  of  waiver 
of  the  countersigning  of  such  policy  by  the  agent  for  the 
defendants.  In  the  absence  of  that,  it  might  have  been 
sustained  as  an  action  to  compel  the  countersigning,  and 
then  to  recover  on  such  countersigned  policy,  which  are 
causes  of  action  that  may  be  joined.  (Bunten  v.  Orient 
Insuratice  Company^  8  Bosw.,  448.)  But  the  summons  is 
merely  for  a  money  demand  on  contract,  and  there  is  no 
demand  for  relief,  except  damages.  The  complaint  con- 
cedes the  inefficiency  of  the  policy,  unless  properly  deltv- 
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ered  and  the  signatoie  of  the  agent  waived ;  while  the 
anftwer  virtually  admits  its  efficiency,  if  both  those  con- 
tingencies occurred.  The  request,  therefore*  to  charge 
absolutely  that  ^'  the  policy  was  ineffective  and  inoperat- 
**  ive,  for  the  reason  that  it  was  not  countersigned  by  the 
"  agent,"  was  too  broad  and  general,  without  the  qualifi- 
cation, unless  such  signature  by  such  agent  was  waived* 
A  charge  in  the  form  requested  would  have  been,  in  su]t>- 
stanee,  that  nothing  could  atone  for  the  absence  of  the 
signature.  The  defendan  ts  had  a  right  to  ask  that  the  Jury 
might  be  instructed,  that  unless  the  plaintiffs  proved  the 
waiver,  they  could  not  recover,  because  that  was  the  issae, 
but  not  merely  and  absolutely  that  a  policy  in  the  same 
form,  unsigned  by  the  agent,  was  not  binding,  because  no 
•  such  issue  was  involved.  Notwithstanding  the  change  in 
the  form  of  pleading.  Juries  are  confined  in  their  findings 
to  the  issues  actually  made  by  them.  Indeed,  the  Oourt, 
by  charging  that  the  plaintiffs  were  entitled  to  recover, 
*'  if  the  policy  was  delivered  to  them,  nothing  remaining 
**to  be  doncy  the  defendants  being  competent  to  waive  any 
**prom9ion  in  tlieir  policy  that  it  should  not  take  effect  unless 
**  certain  things  were  done^^^  or  *'  if  it  was  handed  to  them 
"as  intended  to  ie  an  effectual  agreement  binding  on  the 
<'  defendantSy^  virtually  conceded  the  effect  of  the  condi- 
tions as  to  countersigning  and  prepayment  of  premium, 
and  every  other  provision  to  render  it  inoperative,  con- 
tained in  it.  It  virtually  said  the  converse ;  that  if  any- 
tlung  remained  to  be  done,  required  by  the  policy  to  be 
done  to  make  it  binding,  or  if  it  was  not  intended  to 
be  an  effectual  agreement  binding  on  the  defendants,  it 
was  not  so.  Not  much  stress  was  laid,  in  the  argument, 
upon  this,  and  no  great  reliance  was  probably  placed  upon 
it  at  the  trial. 

The  only  remaining  point  as  to  which  an  instruction  was 
requested  was,  the  conversation  between  one  of  the  plain- 
tiflb  and  Brewster,  a  temporary  representative  of  Oamp- 
bell ;  this  was  to  the  effect,  that  what  was  said  or  done  by 
the  former  to  the  latter,  was  not  a  tender  of  the  premium 
Bosw.— Vol.  X.        13  * 
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to  the  defendants.  In  the  Tiew  I  have  taken  of  this  casot 
it  was  not  necessary  tot  the  plaintiff  to  tender  any  pre* 
minm ;  it  was  not  alleged  in  the  complaint,  and  the  plain* 
tiffs'  case  did  not  depend  upon  it.  As  to  the  exception 
taken  to  the  admission  of  the  conversation,  it  was  properly 
overruled.  The  evidence  shows  that  Campbell,  being 
employed  as  a  sub-agent  by  Hewson,  to  deliver  the  poli<yy 
and  receive  the  premium,  and  interested  to  earn  his  com- 
missions as  a  broker,  sent  to  Kelly  to  notify  him  the  policy 
was  ready ;  the  latter  went  to  the  office  of  the  former  to 
procure  a  change  in  the  policy,  and  found  Oampbell  unwell 
in  an  adjoining  office,  who  employed  a  friend  (Brewster) 
to  receive  Kelly's  communication ;  he  did  so,  wrote  a 
memorandum  of  it,  and  put  it  in  the  policy,  where  it  was 
seen  by  Oampbell.  It  was  sent  by  him  to  Hewson,  but  * 
went  to  Kelly  by  mistake.  Kelly  had  a  right  to  show  that 
he  had  not  refused,  but  only  delayed,  with  the  defendants' 
assent,  to  pay  the  premium ;  that  he  went  to  OampbelPs 
office  to  give  his  reason  for  such  delay,  and  that  such  rea- 
son was  communicated  to  Oampbell.  When  they  delivered 
him  the  i>olicy  and  returned  the  memorandum,  which 
return,  he  had  reason  to  believe,  was  virtually  a  denial  of 
his  request,  he  promised  to  pay  the  original  premium,  and 
paid  it  at  the  time.  The  taking  down  of  such  conversa- 
tion by  Brewster,  and  the  making  of  such  memorandum 
and  inclosing  it  to  Oampbell,  were  features  in  the  dealings 
between  the  parties,  to  show  that  there  never  had  been 
any  intention  to  abandon  the  contract  of  insurance  with 
the  plaintiffs.  The  defendants,  at  that  time,  could  have 
sued  him  for  the  premium  and  recovered ;  there  was  no 
reason  why  they  should  not  be  equally  held  for  the  insur- 
ance, unless,  upon  a  tender  of  the  policy  and  a  peremp- 
tory demand  by  them  for  the  premium,  the  plaintiffs  had 
refused  to  pay  it.  The  evidence  was  admitted  in  the  first 
place,  subject  to  be  stricken  out,  if  not  connected  with  the 
defendants.  The  Oourt  instructed  the  Jury  that  it  was 
immateriaL  No  application  was  made  to  strike  it  out,  but 
simply  a  request  to  pass  upon  its  effect,  while  the  defendants 
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themselves  introduced  Brewster  and  Campbell  to  testify- 
as  to  sacb  conversation.  Under  such  circumstances  the 
exception  should  not  prevail. 

Hewson's  reasons  for  not  signing  the  i)olicy  were  wholly 
immaterial  and  properly  excluded.  The  question  of  the 
Juror,  which  was  objected  to,  "  Would  it  have  been  a  per- 
"feet  policy,  if  he  had  paid  the  premium?**  had  once 
already  been  put  and  answered,  without  objection;  it 
was  not  objected  to  until  repeated,  and  seems  to  have  been 
put  more  with  a  view  either  of  calling  the  witness*  atten- 
tion to  the  impropriety  of  sending  an  imperfect  policy  to 
procure  the  premium,  or  inducing  him  to  reflect  whether 
he  did  so,  or,  perhaps,  showing  that  the  signing  by  the 
agent  bad  been  waived.  It  certainly  was  not  designed  to 
get  at  the  witness*  opinion  on  a  mere  question  of  law. 
There  is  one  view  in  which,  even  in  that  aspect,  the  ques- 
tion was  not  objectionable.  The  policy  purports  to  be 
made  in  the  State  of  Pennsylvania,  and,  of  course,  should 
be  governed  by  its  laws,  in  its  interpretation ;  the  witness 
had  been  agent  for  an  insurance  company  of  that  State, 
and  might  have  been  familiar  with  its  laws  upon  that  sub- 
ject; at  all  events,  the  objection  was  not  put  upon  the 
ground  that  he  was  not  an  expert,  which  the  objector  is 
bound  to  specify.  I  have  not  been  able  to  find  any 
authority  for  the  responsibility  of  a  party  for  a  Juror's 
improper  question ;  one  has  as  much  right  to  except  to  it 
as  another,  and  neither  has  the  power  to  withdraw  it.  It 
would  be  rather  hard  to  make  either  party  suffer  for  the 
illegal  questioning  of  a  Juror.  A  more  appropriate  remedy 
would  be  to  move  to  strike  out  the  answer,  or  to  call  upon 
the  Court  to  direct  the  Jurors  to  disregard  it.  But  in  this 
case  the  defendants  were  too  late  with  their  objection, 
aft^  allowing  the  question  to  be  asked  and  answered  once 
without  it 

Hewson  clearly  was  not  proved  to  be  such  an  expert  as 
to  allow  him  to  testify  as  to  estimated  damage,  if  such  a 
mode  of  proof  is  admissible  at  all,  and  the  question  put 
to  him  to  that  effect  was  properly  excluded. 
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From  all  the  circumstances,  it  appears  that  the  Jary  had 
a  right  to  find,  that  a  valid  oral  contract  to  insure  was 
made,  determinable  on  the  execution  and  delivery  of  a 
written  contract;  that  such  delivery  and  the  rigorous 
demand  of  the  premium,  so  as  to  terminate  the  oral  con- 
tract, was  delayed  until  after  the  fire  rthat  the  premium 
was  then  paid,  and  an  imperfect  policy  delivered,  intended 
to  have  been  made  perfect,  by  the  defendants,  on  the  pay- 
ment of  the  premium.  It  is  clear  that  for  such  premium 
the  defendants,  on  the  28th  of  June,  intended  to  have 
taken  the  risk  of  $2,000  for  a  year ;  they  had  a  right  to 
stop  the  credit  for  the  premium  and  the  oral  contract,  by 
presenting  a  perfect  policy  and  demanding  the  former. 
They  did  not  exercise  the  right,  and  when  a  loss  has 
occurred,  they  seek  to  evade  it  Their  agent  did  not  put 
his  objection  to  their  liability,  at  first,  upon  any  ground 
but  the  omission  to  countersign. 

The  judgment  and  order  denying  a  new  trial  must  be 
aflBrmed,  with  costs. 


Oatharinb  Fogal  et  oL,  Plaintiffs  and  Bespondents,  v. 
Joseph  Pmso,  Defendant  and  Appellant. 

1.  The  mere  production  of  an  ancient  deed  by  the  party  claiming  under  it, 
does  not  entitle  him  to  read  it  in  evidence  without  further  proof. 

2.  As  against  an  action  of  ejectment  by  the  remainderman,  the  statute  of 
limitations  does  not  begin  to  run  in  favor  of  a  person  in  possession  under 
the  termor,  till  the  determination  of  the  precedent  estate. 

3.  Where  a  mortgage  executed  by  husband  and  wife,  of  lands  belonging 
to  the  wife  in  fee,  and  of  which  the  husband  is  tenant  by  the  curtesy,  is 
foreclosed  after  the  death  of  the  wife,  by  proceedings  against  the  husband, 
without  joining  the  heirs  of  the  wife,  the  purchases  takes  only  the  life 
estate ;  and  it  makes  no  difference  that  the  Sheriff's  deed  on  Uie  sale  purports 
to  convey  the  fee.  And  the  mortgage  being  extinguished  by  such  sale,  an 
action  by  the  heirs  of  the  wife  to  recover  the  land  from  the  purchaser, 
after  the  death  of  the  husband,  cannot  be  sustained  as  an  equitable  action 
to  redeem;  nor  can  it  be  sustained  in  the  aspect  of  an  action  in  the  nature 
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of  ejectment)  where,  as  in  this  case,  a  deed  under  whioh  the  wife  olaimed, 
which  WIS  in  the  nature  of  a  release  to  her  by  numerous  heirs  of  her 
de?isor,  was  executed  by  only  a  part  of  those  named  in  it  as  grantors,  and 
neither  acknowledged  or  recorded,  nor  proved  to  have  been  delivered.  Per 
Babbottr,  J. 

(Before  Boewosm,  Ch.  J.,  and  Barboub  and  Monell,  J.  J.) 
Heard,  April  23 ;  decided,  December  27,  1862. 

This  action  was  brought  by  Oatbarine  Fogal,  Sophia 
Bandall,  Peter  Provoost,  Amanda  Tyte»  Gharles  M.  Day, 
John  Fogal,  Alexander  Tyte  and  Oolloon  Bandall,  against 
Jaseph  Pirro  and  John  Baab,  to  redeem  a  certain  lot  in 
Essex  street,  New  York  Glty,  alleged  in  the  complaint  to 
belong  in  fee  to  the  plaintiffs,  from  the  operation  of  a 
mortgage,  and  to  regain  the  premises. 

The  complaint  alleged,  that  on  the  9th  of  November, 
1804,  Peter  Oolyer,  of  Kings  County,  was  seized  in  fee 
and  possessed  of  three  lots  of  ground,  in  the  Oity  of  New 
York,  one  of  them  being  on  Eagle  street ;  that  he  then 
made  his  will,  whereby  he  gave  to  his  three  daughters. 
Eve,  Margaret  and  Oatharine,  each  one  lot  of  laud,  and 
died  soon  after,  without  having  revoked  or  altered  such 
will,  and  leaving  his  said  three  daughters  and  other  child- 
ren, and  his  widow,  him  surviving,  and  that  at  the  time 
of  the  testator's  death  each  of  the  said  three  daughters 
was  married — Eve,  to  John  Provoost;  Margaret,  to  George 
Tiebont ;  and  Catharine,  to  John  D.  Provoost 

That  by  a  deed  dated  May  10,  1805,  made  between 
Margaret  Colyer,  widow  of  Peter  Colyer,  Charles  Colyer 
and  Catharine  his  wife,  Jacobus  Colyer  and  Jane  his  wife, 
Peter  Oolyer  and  Eve  his  wife,  William  Van  Cott  and 
Jane  his  wife,  John  Provoost  and  Eve  his  wife,  George 
Tiebout  and  Margaret  bis  wife,  and  John  D.  Provoost  and 
Oatharine  his  wife, — reciting,  among  other  things,  that  the 
said  Charles,  Jacobus,  Peter,  Jane,  Eve,  Margaret  and 
Catharine  were  the  children,  devisees  and  heirs-at-law  of 
Peter  Colyer,  deceased,  that  doubts  had  arisen  respecting 
the  construction  of  his  will,  and  that  the  parties  desired  to 
carry  the  intention  of  the  testator  into  eflidct — the  said 
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parties,  other  than  John  D.  Provoost  and  his  wife  Oatha- 
ine,  granted,  bargained  and  sold  to  the  said  Catharine 
and  to  her  heirs  and  assigns  forever,  the  lot  of  ground  in 
Essex  street,  which  was  the  subject  of  this  action ;  and 
that  the  said  Oatharine  was  and  continued  in  possession 
of  such  lot,  up  to  her  death,  in  1810. 

That  in  June,  1809,  John  D.  Provoost  and  Catharine 
his  wife  executed  a  mortgage  to  Ezekiel  Bishop,  covering 
the  lot  in  Essex  street,  and  also  a  lot  in  Charlton  street, 
which  belonged  to  John  D.  Provoost,  to  secure  to  Bishop 
the  payment  of  $800,  one  year  from  the  date  of  the  mort- 
gage. 

That  Catharine,  the  wife  of  John  D.  Provoost,  died  in 
February,  1810,  leaving  her  husband  and  her  children, 
Margaret,  Catharine,  Eliza,  Sophia  and  Peter,  surviving, 
and  that  Margaret,  the  widow  of  Peter  Colyer,  died  in 
1811. 

That  after  the  death  of  his  wife,  John  D.  Provoost  con- 
tinued to  hold  possession  of  the  Essex  street  lot  until 
September,  1815. 

That  in  July,  1815,  a  foreclosure  suit  was  brought  in 
chancery,  upon  the  said  mortgage,  by  Bishop  against  John 
D.  Provoost  as  sole  defendant,  which  resulted  in  a  decree 
of  foreclosure  and  sale  to  satisfy  the  amount  then  due,  with 
cost,  amounting  in  all  to  $1,077.98;  and  that  in  Septem- 
ber, 1815,  the  lot  in  Charlton  street  was  sold  under  the 
decree  for  $850,  to  James  Stansberry,  and  the  lot  in  Essex 
street  to  Bishop,  the  mortgagee,  for  $750,  who  respectively 
paid  their  bids,  and  received  deeds  of  conveyance  in  fee 
from  the  master.  That  in  November,  1815,  Bishop  con- 
veyed the  Essex  street  lot  to  John  Ackley ;  in  1822,  Ack- 
ley  conveyed  it  to  William  Nelson,  who  died  in  possession ; 
in  1850,  the  lot  was  sold  under  a  judgment  in  a  suit  to 
which  none  of  the  plaintiffs  in  this  action  were  parties, 
to  John  Baab,  who  received  a  deed  of  conveyance  there- 
for, from  the  Beferee  and  Nelson's  heirs,  and  entered  into 
possession ;  and  in  August,  1856,  Baab  conveyed  the  pre- 
mises to  Pirro,  the  defendant  in  this  action. 
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That  Jofan  D.  Provoost  died  in  1841.  Margaret,  daugh- 
ter of  Oathariue  Provoost,  married  E.  Morgan,  and  in 
1832  died  without  issue,  and  intestate.  Bliza,  another 
daughter,  married  Charles  Day,  and  in  1838  died,  his 
widow,  leaving  two  children — Oharles  M.,  one  of  the 
plaintiffs  in  this  aetion,  and  Amanda,  who  married  Alex- 
ander Tyte,  (and  who  was,  with  her  husband,  named  as 
plaintiff.)  Catharine, .  daughter  of  Catharine  Provoost, 
married  John  Eogal,  (both  plaintiff.)  Sophia,  another 
daughter  of  Catharine  Provoost,  married  Colloon  Ban- 
dall,  (also  plaintiffs;)  and  that  all  the  last  named  persons^ 
as  well  as  Peter  Provoost,  were  still  living.  That  the 
mortgage  executed  by  John  D.  and  Catharine  Provoost  to 
Bishop,  if  not  satisfied  by  the  decree,  had  been  fblly  paid 
and  satisfied ;  that  the  defendant  had  possession  of  the 
premises,  claiming  to  be  the  owner  in  fee,  and  refused  to 
surrender  or  to  inform  the  plaintiffs  what,  if  anything,  was 
due  upon  the  mortgage. 

The  plaintiffs  demanded  judgment,  requiring  the  defend- 
ant to  surrender  the  premises,  or  that  an  account  be  taken 
of  the  amount,  if  anji^hing,  due  upon  the  mortgage,  and 
that,  on  payment  by  the  plaintiffs  of  that  amount,  the 
mortgage  be  declared  satisfied,  and  the  defendant  be 
required  to  surrender. 

The  answer  admitted  the  conveyance  from  Baab  to  the 
defendant  Pirro;  alleged  that  at  the  time  Of  the  com- 
mencement of  this  action  the  defendant  had,  and  still  had, 
a  valid  title  to,  and  was  in  possession  of,  the  premises,  as 
owner  in  fee ;  that  the  defendant,  his  predecessors  and 
grantois,  have  held  and  possessed  the  premises  adversely 
to  the  pretended  title  of  the  plaintiffs  for  more  than  twenty 
years  prior  to  the  commencement  of  the  action ;  and  that 
neither  the  plaintiffs  nor  their  ancest(Nrs  had  been  seized 
or  possessed  of  the  premises  within  that  period;  and 
denied  everything  in  the  complaint  not  admitted  in  such 
answer. 

Upon  the  trial,  before  Mr.  Justice  Hoffkait,  in  March, 
1860,  the  plaintiffs  proved  the  title  in  fee  to  have  been  in 
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Peter  Oolyer,  by  a  coiiyeyance  made  to  liim  lu  1 784*  They 
then  lead  in  evidence  the  will  of  Peter  Colyer,  meutioned 
in  the  complaint,  dated  November  9th,  1804.  The  devise 
to  the  plaintiff  'b  ancestor,  Gatbarine  Provoost,  is  in  the 
following  words:  ^*Item-^I  give  and  bequeath  to  my 
danghters  Eve,  Margaret  and  Oatharine,  each  one  lot  of 
land,  lying  in  the  Gity  of  New  York,  situate,  one  in  Eagle 
street,  two  in  Essex  street." 

The  plaintiffs  then  offered  in  evidence,  as  an  ancient 
deed,  without  further  proof,  a  paper  purporting,  in  the 
body  of  the  instrument,  to  be  a  deed,  executed  by  the 
widow  and  children  of  Peter  Golyer,  dated  May  10,  1805, 
which  was  objected  to  by  the  defendant,  admitted,  and 
exception  taken. 

They  also  proved  the  mortgage  exeooted  by  Provoost 
and  wife  to  Bishop,  in  1809,  with  the  decree  and  sale  on 
foreclosure,  in  1815,  as  stated  in  the  complaint ;  that  the 
complainant  received  the  full  amount  of  his  decree,  includ- 
ing costs,  out  of  the  proceeds  of  the  sale ;  and  that  the 
remainder  of  such  proceeds,  being  $511.94,  was  paid  over 
to  John  D.  Provoost,  the  defendant  in  such  foreclosure 
suit  Also,  that  John  D.  Provoost  died  in  1841,  leaving 
five  children,  of  whom  Sophia  and  Gatharine  were  married 
before  their  father's  death,  and,  with  their  husbands,  were 
still  living.  Eliza  married  Gharles  Day,  and  survived 
her  husband  (who  died  in  1838)  some  years,  and  died  leav* 
ing  two  children,  Gharles  Day  and  Amanda  Tyte.  Mar> 
garet  died  in  1832,  leaving  no  issue,  and  her  husband 
had  since  deceased ;  and  Peter  was  yet  living. 

Gatharine  Fogal,  one  of  the  plaintiffs,  and  wife  of  ano- 
ther plaintiff,  was  then  offered  as  a  witness  by  the  plaintiffs ; 
the  defendant's  counsel  objecting,  on  the  ground  that  she 
was  the  wifi^  of  one  of  the  plaintiffs.  The  objection  was 
overruled,  and  the  Gonrt  directed  that  the  witness  be 
sworn  on  behalf  of  the  plaintiffs  other  than  herself  and 
her  husband;  the  defendant's  counsel  excepting.  In  giv- 
ing her  testimony,  after  stating  that  she  was  the  daughter 
of  John  D.  Provoost,  and  giving  some  details  of  marriages 
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and  deaths  in  the  family,  she  said :  '*  I  recollect  that  my 
mother  had  a  lot  in  Essex  street ;  I  have  been  on  the  lot 
in  Essex  street  as  long  as  I  remember,  and  during  the  life 
of  Aunt  Tiebout;  she  had  possession  of  it;  my  mother 
granted  her  the  use.  I  know  that  lot;  I  played  on  it." 
Upon  her  cross-examination,  she  said:  *'My  mother  is 
dead  ever  since  I  was  ten  years  of  age ;  my  father  was 
living  when  I  played  on  the  lot  in  Essex  street ;  nobody 
lived  there  in  1837 ;  it  was  vacant ;  there  was  no  house 
on  it  as  long  as  my  mother  lived ;  there  were  two  lots  in 
Essex  street  that  we  played  on."  No  further  evidence 
was  given  by  this  witness,  or  any  other,  touching  the 
possession  of  the  property  by  Oatharine,  or  her  husband. 

Golloon  Bandall,  one  of  the  plaiutiffs,  and  husband  of 
another,  was  also  offered  as  a  witness,  sworn  in  the  same 
manner,  and  testified  as  to  marriages  and  deaths  in  the' 
family,  under  like  objections  and  exceptions. 

The  plaintiffs  then  rested,  when  the  defendants'  coun- 
sel moved  to  dismiss  the  complaint ;  which  motion  waif 
overruled  and  exception  taken. 

The  defendants  proved  the  conveyance  to  Baab  in  1850; 
that  he  then  entered  into  possession,  erected  buildings, 
received  rents,  &c.;  and  also  bis  deed  to  Pirro,  and  the 
entry  of  the  latter  in  1856 ;  and  the  case  was  then  argued 
and  submitted. 

The  Judge,  in  a  written  opinion,  decided  that  the  plains- 
tiffs  Fogal  and  Bandall  were  entitled  to  redeem  the  whole 
or  a  portion  of  the  mortgaged  premises,  and,  by  an  order 
of  Court  sent  the  cause  to  a  Beferee,  fo  take  and  state  an 
account,  showing  the  amount  due  upon  the  mortgage,  • 
assuming  that  $227  was  due  in  1815,  and  computing 
interest  after  August,  1841,  (the  date  of  the  death  of  John 
D.  Provoost,)  and  also  the  amount  paid  by  Bishop  and  the 
several  persons  holding  under  him,  for  improvements,  taxes 
and  assessments,  and  the  amount  of  the  rents  and  profits 
received,  or  which,  by  due  care  and  diligencef  might  have 
been  received  by  them,  and  to  report ;  to  which  order  the 
defendants  excepted. 
Bosw.— Vol.  X        13 
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The  Eeferee  reported  in  detail,  showing  (with  correc- 
tions  made  by  the  Court)  the  amount  due  against  the 
mortgagors  to  be  $5,534.07 ;  which  was  excepted  to  by 
the  defendants. 

Upon  the  coming  in  of  the  report,  the  cause  was  again 
brought  on  to  be  heard  on  the  pleadings,  proofs  and 
Beferee's  report,  before  Mr.  Justice  Hoffmai!?,  at  Special 
Term  in  April,  1860,  when  he  held,  that  although  some 
of  the  plaintiffs  were  barred  by  the  statute  of  limitations, 
the  others,  who  were  not  barred,  were  entitled  to  redeem 
their  share  of  the  land,  on  payment  of  their  portion  of  the 
debt,  and  thereupon  a  judgment  was  entered,  dismissing 
the  complaint  as  to  the  plaintiffs  Peter  Provoost,  Amanda 
Tyte,  Charles  M.  Day  and  Alexander  Tyte,  (upon  the 
ground  that  they  were  barred  by  the  statute  of  limita- 
tions,) directing  that  Catharine  Pogal,  Sophia Bandall,  John 
Fogal  and  CoUoon  Bandall  pay  to  the  defendants,  within 
three  months,  $2,767.03  being  one-half  of  the  amount 
found  dne,  atid  that,  npon  such  payment  being  made,  the 
defendant  execute  and  deliver  to  them  his  deed,  conveying 
to  them  one  undivided  moiety  of  the  premises,  and  direct- 
ing that  the  complaint  be  dismissed  as  to  those  plaintiffs, 
in  case  they  should  fail  to  pay  within  the  time  limited. 

The  defendant  Joseph  Pirro  excepted  to  some  of  the  find- 
ings of  facts  and  conclusions  of  law  filed  by  the  Judge,  and 
appealed  to  the  General  Term.  The  plaintiffs  Peter  Pro- 
voost, Charles  M.  Day,  Amanda  Tyte  and  Alexander 
Tyte,  excepted  to  so  much  of  the  judgment  as  dismissed 
the  complaint  as  to  them,  but  did  not  appeal. 

Charles  C.  Egan^  for  the  defendant,  appellant. 

I.  The  complaint  should  have  been  dismissed. 

1.  It  did  not  state  facts  sufficient  to  constitute  a  eanse 
of  action.  (Dunlap  v.  Qihhs^  4  Yerg.,  94 ;  Hoare  v.  Peoky  6 
Sim.,  61 ;  Cufkbert  v.  Greasy,  4  Bligh,  O.  S.,  125 ;  Fyeon  v. 
FoUy  3  Youn|re  &  Coll.,  286;  Story's  Eq.  PL,  484,  503, 629; 
3  B.  S.,  6th  ed.,  603,  ^  78 ;  Humbert  v.  Trinity  Chwehy  7 
Paige,  196 ;  3  Atk.,  313 ;  Jenner  v.  Tracy ,  3  P.  Wms.,  287, 
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n.  h;  Beekman  v.  Frost,  18  Johns.,  544,  560,  per  Spbnosb, 
J. ;  GUes  v.  Baremo/ej  5  Johiis.  Gb.,  545,  553 ;  Kidd  y. 
Cheyne,  18  Jur.,  348 ;  Story's  Eq.  PL,  ^  426 ;  1  Story's  Eq. 
Jar.,  365,  and  note.) 

%  The  whole  of  the  premises  were  claimed  by  all,  and 
three  could  under  no  circumstances  recover.  {Cole  v.  Irvine, 

6  Hill,  634 ;  GiOett  v.  Stanley,  1  Id.,  121 ;  Miller  v.  MoCan, 

7  Paige,  451 ;  Adams'  Eq.,  3d  Am.  ed.,  674 ;  Story's  Eq.  PL, 
3d  ed.,  ^  185;  1  Story's  Eq.  Jur.,  ^^  484,  490;  Senley  r. 
Stone,  3  Beav.,  355.) 

3.  No  disabilities  were  alleged,  and  on  the  face  of  the 
complaint  the  rights  of  all  the  plaintiffs  were  gone  by 
lapse  of  time.  {Beeknian  v.  Frost,  18  Johns.,  544,  560 ; 
QUes  V.  Baremore,  5  Johns.  Ch.,  545,  553 ;  3  Atk.,  313 ;  3 
P.  Wms.,  287,  n.  h.) 

U.  Catharine  Provoost  was  not  shown  to  have  been 
seized  in  fee  of  the  premises  at  her  death.  1.  The  pre- 
tended will  was  impropeirly  admitted.  {Jackson  v.  Luquere, 
5  Cow.,  221.)  But  it  gave  her  only  a  life  estate.  {Ha/rrey 
V.  Olmsted,  1  N.  Y.  [1  Oomst.],  483 ;  Olmstead  v.  Olmstead, 
4  Id.,  56 ;  JEdwards  v.  Bishop,  Id.,  61 ;  Mesiok  v.  New,  7  K. 
Y.  [3  Seld.],  163.)  2.  The  unrecorded  deed  was  impro- 
perly received  in  evidence  as  an  ancient  deed.  (1  Oreenl. 
Bv.,  9th  ed.,  28,  <^  21 ;  1  Id.,  ^  144 ;  citing  Jackson  v. 
Lnquere,  5  Cow.,  221 ;  Jackson  v.  Lamb,  7  Id.,  431 ;  Wil- 
son  V.  Belts,  4  Den.,  201 ;  Hewlett  v.  Cock,  7  Wend.,  371.) 
3.  It  was  not  executed  by  four  of  the  parties  in  interest 
and  referred  to,  nor  acknowledged  by  any,  and,  therefore, 
could  not  pass  a  title  to  the  estate  of  a  feme  covert.  4. 
There  was  no  evidence  that  the  parties  executing  it  were 
the  children  of  Peter  Colyer.  {Jackson  v.  Browner,  18 
Johns.,  37;  Stokes  v.  Dawes,  4  Mason,  268;  Jackson  v. 
JBtUSsellf  4  Wend.,  543 ;  8.  C,  in  error,  suh  itom.  Buss^ 
Y.  Jackson^  22  Id.,  277;  Carver  v.  Jackson,  4  Pet.,  88; 
S<Aermerhor»  v.  Negus,  2  Hill,  335.)  5.  The  deed,  if  it 
conveyed  anything  to  Catharine  Provoost,  gave  her  but 
five-sevenths.     6.  Catharine  Fogal  was  an  incompetent 
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witness.  (1  Oreenl.  Bv.,  ^^  334, 335 ;  Hashrouok  v.  Yander- 
voort,  9  N.  Y.  [6  Seld.,]  153.) 

III.  Upon  condition  broken,  the  legal  title  to  the  estate 
became  absolute  hi  Bishop,  and  be  could  have  obtained 
possession  without  even  notice  to  the  plaintiffs,  either  by 
ejectment  or  advertisement.  (1  Eev.  L.  of  1813,  373,  ch.  32, 
^^  5,  10 ;  Phyfe  v.  RUmj,  15  Wend.,  248.) 

The  sale  under  decree  of  foreclosure  in  equity,  was 
equivalent  to  sale  under  the  power  by  advertisement.  (See 
DooUtHe  V.  Lewis^  7  Johns.  Oh.,  45 ;  Slee  v.  Manhattan  Co.^ 
1  Paige,  48,  per  Walwokth,  Ohaucellor ;  Stat,  of  1842 
ch.  277,  §  8.) 

lY.  In  the  absence  of  proof  of  title  in  Oatharine,  as 
well  as  to  quiet  the  title,  the  Oourt  will  presume  that  he 
was  seized  in  fee,  by  deed  or  otherwise.  (1  Greenl.  on  Ev., 
^^  16  and  17 ;  Bicard  v.  WiUiams,  7  Wheat.,  109 ;  BraUle 
Square  Church  v.  Bullard^  2  Metcalf,  363.) 

Possession  less  than  twenty  years,  coupled  with  circum* 
stances  indicative  of  ownership,  has  been  held  sufficient 
for  the  presumption  of  a  grant.  {Sumner  v.  ChUdj  2  Conn. 
E.,  607, 628, 632,  per  Gould,  J. ;  Clark  v.  Faunoe,  4  Pick., 
245.) 

Y.  Provoost  never  had  an  estate,  as  tenant,  by  the 
curtesy  in  these  premises.  The  will  gave  but  a  life  estate 
to  Oatharine  Provoost.  There  was  no  proof  that  she  was 
an  heir  of  Oolyer,  or  that  she  was  married  to  Provoost ;  nor 
that  the  plaintiff  were  the  heritable  issue  of  John  D.  and 
Oatharine  Provoost ;  nor  that  there  was  seizin  in  fact,  or 
possession  in  her  before  her  death.  (2  Black.  Gom.,  126 ; 
1  Soper,  4,  6,  9 ;  4  Kent,  28,  30 ;  Dae  v.  HuUon,  3  Bos.  & 
P.,  643 ;  Perkins,  ^  453 ;  Go.  Litt,  29.) 

YI.  Whatever  estate  Provoost  had,  yielded  to  and  was 
merged  in  the  greater,  the  legal  estate,  held  by  Bishop, 
the  mortgagee,  on  condition  broken.  (4.  Kent,  45 ;  Cooper 
v.  Whitney^  3  Hill,  95 ;  Chesterman  v.  Gardner^  5  Johns. 
Oh.,  31 ;  Story's  Eq.  Jur.,  %  629,  p.  697 ;  Power  v.  LesUr, 
23  N.  Y.  B.,  527.) 

But  the  conveyance,  if  it  did  not  operate  by  way  of 
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release  or  extingnishmeDt,  oertaiuly  did  by  way  of  forfeit^ 
nre.  (Go.  Litt.,  251,  a.  h.,  302,  ft. ;  4  Kent,  34,  35 ;  Cooper 
V.  Whitney y  3  Hill,  95 ;  Packer  v.  Rochester  &  Syracuse  B. 
B.  Co.,  17  K  Y.  E.,  283.)  No  entry  by  him,  after  her  death, 
could  avail  him  to  create  or  revive  a  tenancy.  (1  Bop.,  9 ; 
Perk.,  §  463;  Co,  Litt.,  29.)  The  recovery  in  the  fore- 
closure suit,  even  if  defective  as  to  plaintiffs,  defeated  the 
tenancy ;  and  such  recovery  never  having  been  reversed 
or  set  aside,  no  tenancy  thereafter  existed.  (1  Bop.,  42,  and 
note  ;  Perk.,  ^  475 ;  3  B.  S.,  5th  ed.,  28,  ^^  151, 152 ;  Adair 
V.  LoU,  3  Hill,  182.) 

YII.  If  the  mortgage  by  Provoost  and  wife  was  intended 
to  pay  his  debt,  then  it  was  a  disposition  of  her  inheritance 
or  estate  absolutely,  (on  non-payment,)  subject  to  no  after 
reckoning  or  claim  of  hers.  (1  Bop.,  138 ;  3  Bro.  0. 0.,  213 ; 
Neimcewiez  v.  OahUj  3  Paige,  619.) 

Yin.  Plaintiffs  in  foreclosure,  lose  rights  by  lapse  of 
time.  (Anon.,  3  Atk.,  313 ;  Jenner  v.  Tracy,  3  P.  Wms., 
287,  note  & ;  Doe  v.  Jesson,  6  East,  80,  ^nd  note,  quoting 
Stat  21  Jac.,  1,  ch.  16,  ^  1 ;  1  Bev.  L.  of  1813,  185,  186, 
eh.  183,  ^  3 ;  Jackson  v.  Schoonmakerj  4  Johns.,  390 ;  Beeh^ 
man  y.  Frost,  18  Id.,  544,  560.) 

IX.  An  adverse  possession  commenced  in  1815,  (see 
Clapp  V.  Bromagham,  9  Cow.,  530,)  and  ripened  into  a  right 
of  possession  in  twenty  years ;  and  ten  years  thereafter, 
(allowed  for  the  disability  of  infancy,)  tolled  the  right  of 
entry  of  the  plaintiffs.  (1  Bev.  L.  of  1813,  185,  186 ;  4 
Johns.,  390 ;  3  Cruise's  Dig.,  368,  tit  29,  ch.  1,  §  3 ;  Taylor 
V.  Horde,  1  Burr.,  60, 119 ;  2  Salk.,  421 ;  1  Ld.  Baym.,  741 ; 
Smith  V.  Burtis,  9  Johns.,  174 ;  Smith  v.  LorUlard,  10  Id., 
339,  356,  per  Kent,  Ch.  J. ;  Jackson  v.  JEllis,  13  Id.,  118 ; 
Jackson  v.  Wlieat,  18  Id.,  40.)  The  statute  bar  applies 
as  well  to  actions  in  equity  as  at  law.  {Humhert  v.  Trinity 
Church,  24  Wend.,  587,  607.) 

X.  The  right  to  redeem  is  maintained  upon  the  dis- 
ability of  marriage  existing,  not  in  1815,  but  in  1841. 
This  would  be  tacking  a  disability  upon  a  disability,  in  vio- 
lation of  the  statute.    When  the  statute  has  commenced 
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to  run  against  the  ancestor  or  other  person,  under  whom 
the  plaintiffs  claim,  it  continues  to  run  notwithstanding 
any  disability  that  may  accrue.  {Demurest  v.  Wynkocp,  3 
Johns.  Gh.,  129,  138;  Fleming  y.  Griswald,  3  Hill,  85.) 
The  statute  begins  to  run  when  possession  is  taken  fix>m 
the  mortg^or,  which,  in  this  case,  was  in  1815.  {Joi^an 
V.  Wheatf  18  Johns.,  40 ;  Demareat  v.  Wynkoop^  3  Johns. 
Oh.,  129, 138 ;  Doe  v.  Jesson,  6  East,  80 ;  Jacksan  v.  Johr^ 
sout  5  Oow.,  74 ;  Chohnondeiey  v.  Clinton^  4  Bligh,  O.  S.,  1.) 
Tenancy  of  Provoost  existed,  at  best,  only  as  to  the  surplus 
which  was  paid  into  Oourt,  which  the  heirs  could  not  be 
delayed  in  securing,  except  the  interest  on  such  surplus 
for  life.  (Cunningham  v.  Knight^  1  Barb.  S.  O.  B.,  ^9 ; 
Jackson  v.  De  Witt,  6  Oow.,  316 ;  3  E.  8.,  51^1  ed.,  pp.  31 
and  33,  ^^  6  and  24 ;  Id.,  p. ,  43,  ^  20 ;  Blydeviburgh  v. 
Northrop,  13  How.  Pr.  E.,  292,  295,  296.) 

Provoost  will  be  regarded  in  equity  as  guardian  for  plain- 
tiffs, and  liable  to  account  as  such  for  the  surplus.  (Yon 
JEpps  v..  Van  Duxen,  4  Paige,  70.) 

XI.  The  assumption  that  1227  is  due  on  the  mortgage* 
is  against  the  allegations  in  the  complaint,  as  well  as  the 
evidence ;  makes  the  defendant  a  trustee  of  the  legal-estate 
for  the  benefit  of  the  plaintiffs,  which  by  our  law  in  the 
case  of  a  paid  mortgage  he  cannot  be  deemed.  (Jackson  v. 
Crafts,  18  Johns.,  110  and  114.) 

The  parties  seeking  redemption  must  redeem  both  piecea 
of  land.  <1  Story's  Eq.  Jur.,  365 ;  2  Ves.,  Jr.,  376 ;  2  Ponb. 
Eq.,  B.  3,  ch.  1^  9,  n.)  If  the  plaintiffs  are  permitted  to 
redeem,  the  sum  of  $750,  with  interest,  must  be  paid. 
(2  Ponb.  Eq.,  B.,  3,  ch.  1,  ^  13 ;  Adams  v.  Brown,  7  Gush., 
220 ;  Adams'  Eq.,  9th  ed.,  315 ;  Batch  v.  Onion,  4  Gush., 
559 ;  Parkist  v.  Alexander,  1  Johns.  Gh.  B.,  394 ;  1  Story's 
Eq.  Jur.,  469,  §  439.) 

XII.  Ackley  and  the  subsequent  grantees,  J>ona  fide  pur* 
chasers,  cannot  be  defeats  by.  the  unrecorded  deed.  (4 
Kent's  Gom.,  93 ;  Dickerson  v.  Tiilinghast,  4  Paige,  215  ; 
Story's  Eq.  Jur.,  440,  699,  §^  411,  631.) 

XIII.  The  decree  is  founded  upon  proof  of  disabilities 
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and  other  mattets  not  charged  in  the  complaint.  {KeU&y 
V.  TFWtom,  2  N.  T.,  [2  Oomst. ,]  600.) 

John  Tawnshendt  for  plaintifils,  respondents. 

I.  The  decree  below  is  too  favorable  to  the  appellant ; 
it  ought  to  have  declared  the  mortgage  satisfied  by  the 
sale  in  1815,  and  that  all  the  plaintiff^  were  entitled  to 
lecover  possession  of  the  premises,  as  in  ejectment,  and 
withont  payment  for  improvements. 

n.  The  eanse  of  action  did  not  arise  nntil  the  death  of 
John  D.  Provoost,  in  1841.  The  question  is  not  whether 
a  remainderman  may  redeem,  but  whether  he  ipust 
redeem,  pending  a  life  estate.  Pending  the  life  estate, 
there  oonld  be  no  adverse  holding,  as  to  those  in  remain- 
der. There  can  be  no  cause  for  a  redemption  of  action 
nntil  the  right  is  expressly  or  impliedly  disavowed.  A 
redemption  by  those  in  remainder  would  have  inured  en- 
tirely to  the  benefit  of  the  tenant  for  life. 

lU.  The  exceptions  to  the  witnesses,  Oatharine  Fogal 
and  Oolloon  Bandall,  were  too  broad.  {Brown  v.  Richardr 
8on^  20  N.  Y.  B.,  472.)  Besides,  it  seems  as  if  the  witnesses 
might  have  been  examined  generally.  {Marsh  v.  Potter^ 
30  Barb.,  506 ;  Baibott  v.  ThoinaSy  31  Id.,  277 ;  Shoemaker 
V.  McKeey  19  How.  Pr.,  86;  Barton  v.  GledhiU,  12  Abbotte' 
Pr.,  246.)  The  case  of  Hasbrouck  v.  Vandervoort,  (9  N.  T., 
[5  Seld.,]  153,)  does  not  apply. 

IV.  The  unrecorded  de^  of  1805  was  properly  admitted, 
as  an  aiMdent  deed.  {Troup  v.  HurTbnt,  10  Barb.,  354 ; 
Siaring  v.  Bowen^  6  Id.,  109 ;  Clark  v.  OwenSy  18  K  T. 
B.,  434.) 

Y.  Most  of  the  exceptions  arising  on  questions  to  the 
wiki^ses  are  rendered  immaterial  by  the  decree  being 
adverse  to  the  plaintiffs,  Provoost,  Ty te,  and  Day.  ( Walker 
V.  Dunspangh,  20  K  Y.  B.,  170.) 

YL  The  facts  found  at  Special  Term  will  be  received  as 
the  facts  in  the  case,  ssid  are  not  the  subject  of  exception 
and  review  thereupon. 
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By  thb  Ooubt — Boswobth,  Oh.  J,  Tbe  deed  of  May 
10th,  1807,  was  admitted  in  evidence,  without  any  proof 
beyond  the  production  of  the  paper.  There  was  no  other 
evidence  of  its  prior  existence ;  none  as  to  its  custody,  or 
where  it  came  from  when  produced  at  the  trial,  and  of 
course,  no  evidence  that  the  plaintiffs,  or  either  of  them, 
ever  had  possession  of  the  premises  in  question,  under  it. 
This  decision  is,  clearly,  erroneous.  {WUson  v.  Betts^  4 
Denio,  201 ;  and  Clark  v.  Owens,  18  N.  Y.  B.,  434.) 

The  questions :  when  did  the  plaintiff'  right  of  action 
accrue,  and  when  did  the  statute  of  limitations  begin  to 
run  ?  are  not  free  from  diiSculty. 

When  Catharine  and  John  Fogal  were  married,  is  not 
stated  in  the  findings  of  fact,  nor  is  it  stated  in  them  when 
Sophia  and  OoUoon  Bandall  were  married. 

The  findings  of  fact  do  not  state  that  Ezekiel  Bishop 
claimed  to  own  in  fee*  Although  they  state  that  he  con«* 
veyed  in  fee  to  John  Ackley,  on  the  26th  of  November, 
1815,  ( having  bought  the  premises  on  the  4th  of  Septem- 
ber, 1815,)  they  do  not  state  that  Ackley  was  ever  in  the 
actual  possession  of  the  lot. 

They  state  that  Ackley  and  wife  conveyed  in  fee,  on  the 
8th  of  November,  1822,  to  William  Nelson,  '<  who  held  the 
same  during  his  life  in  fee,  and  after  his  death  his  heirs  or 
devisees  held  said  lot,  claiming  said  lot  in  fee,  until  the 
22d  of  January,  1850." 

Whether  the  plaintifi^s  Oatharine  and  Sophia,  were,  or 
whether  either  of  them  was  married  prior  to  Febniary  8, 
1822,  the  date  of  the  conveyance  to  Nelson,  does  not 
affirmatively  appear;  nor  do  I  deem  it  important  to 
ascertain* 

The  foreclosure  and  sale  in  Chancery  did  not  affect  their 
title  as  heirs  of  their  mother.  She  had  died  before  that 
suit  was  brought,  and  they  were  not  parties  to  it. 

If  the  mortgage  was  satisfied  by  the  sale  in  Chancery, 
so  that  their  estate  ceased  to  be  iiicuml>ered  by  the  mort- 
gage, the  statute  of  limitations,  as  against  an  action  of 
ejectment,  would  nob  begin  to  run,  until  the  death  of  the 
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tenant  by  the  curtesy.  If  the  mortgage  is  to  be  treated 
as  satisfied,  their  legal  title  is  clear,  and  the  statute  is  no 
bar,  they  being  at  the  time  of  the  death  of  the  tenant  by 
the  curtesy,  under  the  disability  of  coverture,  and  that 
disability  being  still  continuing.  {Jackson  t.  Johnson,  6 
Oow.,  74,  94,  102, 103 ;  Same  v.  Schoonmaker,  4  Id.,  390 ; 
Casbome  y.  Soarfey  1  Atk.,  605.) 

They  had  no  right  of  entry,  nor  any  right  of  posses- 
sion during  the  existence  of  the  estate  by  the  curtesy. 
And  during  the  continuance  of  that  estate,  their  right  as 
heirs  of  their  mother  could  not  be  defeated  by  a  claim  of 
adverse  possession  commencing  while  that  estate  existed, 
and  after  the  death  of  their  mother,  and  not  founded  on 
title  derived  from  her.  Jackson  v.  Johnson  {supra)  is 
directly  in  point. 

Whether  an  action  to  redeem  is  barred,  though  an  action 
of  ejectment  may  not  be,  I  am  not  disposed  to  decide,  at 
present. 

If,  as  between  the  plaintiffs  and  the  defendant  now 
claiming  to  own  the  lot,  the  mortgage  is  to  be  deemed,  in 
equity,  a  subsisting  incumbrance,  and  he  is  to  be  deemed, 
in  equity,  an  assignee  of  it,  there  are  many  reasons  why 
the  right  to  redeem  should  not  be  regarded  as  barred. 

A  doctrine  or  rule,  which  requires  them  to  redeem, 
wolild  impose  on  them  the  burden  of  paying  oflf  the  mort- 
gage, for  the  benefit  of  the  tenant  by  the  curtesy,  while 
his  estate  as  such  tenant  in  connection  with  the  other 
mortgaged  property,  might  be  worth  more  than  the  amount 
of  the  incumbrance.  It  would  impose  this  burden,  with- 
out conferring  on  them  the  right  to  the  estate  by  the 
curtesy,  or  any  interest  in  it.  Though  they  should  pay 
the  mortgage  debt,  still  they  would  have  no  right  of  entry 
or  possession  until  that  estate  terminated. 

And  they  would  be  compelled  to  do  this,  merely  to  pre- 
serve their  legal  right  to  bring  ejectment,  after  the  life 
estate  had  ceased. 

In  2  Atk.,  333,  {Anon.,)  a  redemption  was  allowed,  and 
what  was  said,  in  reganl  to  the  excuse  of  there  being  a 
Bosw.— VojuX       35 
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tenaut  by  the  curtesy,  was  not  involved  in  tiie  jodgiueAki 
and  is  purely  obiter. 

Raffet^  V.  King^  (1  Keen,  602,)  which  reviews  all  the 
prior  decisions,  strongly  supports  the  decision  of  the  Judge 
at  Special  Term. 

Instead  of  feeling  at  liberty  to  overrule  his  decision  on 
this  point,  I  prefer  to  not  cemmit  myself  upon  it,  and  not 
to  pass  upon  the  question,  and  to  leave  it  open  for  further 
argument  and  consideration,  upon  a  retrial  of  the  action* 

That  the  right  to  bring  ejectment  is  not  barred,  if  raoh 
an  action  will  lie,  all  i^gree^ 

What  interest  either  plaintiff  has  in  the  lot,  upon  tiia 
evidence  b^ore  us,  if  it  be  not  iost  by  lapse  of  time,  it  19 
useless  to  discuss.  The  case  made  on  a  new  trial  may  be 
entirely  different  in  this  regard. 

I  concur  in  granting  a  new  trial  on  the  gronnd  first 
stated,  and  pl^kce  my  concurrence  on  that  sole  ground. 

Babboub,  J.  Notiiing  e«i  be  clearer,  to  n)y  mind, 
than  that  this  action  cannot  be  sustained,  as  a  suit  in 
equity,  to  redeem  the  land  in  question  from  the  operation 
of  the  mortgage  executed  by  Provoost  and  wife,  in  1809^ 
The  defendant  is  neither  a  mortgagee  in  possession,  not 
is  that  mortgage  a  lien  upon  the  premises;  nor  has  he  ever 
stood  in  the  place  of  the  mortgagees,  except  in  r^ard  to  the 
life  estate  of  John  D.  Provoost,  which  has  terminated.  At 
the  time  of  the  institution  of  the  foreclosure  suit,  in  1815| 
Bishop,  the  mortgagee,  had  an  equitable  lien  upon  the 
laud,  by  his  mortgage,  to  the  extent  of  the  life  estate 
therein  of  John  D.  Provoost,  as  tenant  by  the  curtesy,  in 
possesion,  and,  also,  of  the  estate,  in  fee,  belonging  to 
Oathtarine  Provoost,  at  the  date  of  the  execution  of  the 
mortgage,  if  she  was  then,  in  fact,  vested  with  such  fee ; 
and  might,  faty  foreclosure  and  sale,  have  reached  either  or 
'both  of  those  estates.  If  he  had  toougbt  his  suit  against 
the  hetrs-at-law  of  Gatharine,  his  decree  would  have 
^covered  the  fee,  sutgect  to  the  life  estate;  in  case  he  pro- 
-ceeded  against  the  husband  alone,  he  was  entitled  to  a 
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decree  for  tbe  isHe  of  the  life  estate  only.  For  fiome  rea* 
son, — perhaps,  becanse  he  "wsm  advised  that  Cattiarine'a 
interest  in  tbe  premises  was,  merely,  an  estate  for  life, 
and  had  terminated  at  her  deeease,  in  1810,  or,  possibly, 
under  the  belief  that  the  sale  of  the  estate  of  John  D. 
Provoest  wonld  be  suffieient,  together  with  the  other  lot, 
to  satisfy  his  lien, — the  mortgagee  saw  fit  to  proceed 
ag»nst  the  latter  alone,  and  to  sell  his  interest  as  tenant 
by  the  curtesy.  If  he  was  governed  by  the  last  men- 
tioned estimate,  his  opinion  was  justified  by  the  result ; 
for  the  proceeds*  of  tbe  life  estate  of  Piovoost  in  this  lot, 
and  of  his  fee  in  the  other,  were  not  only  sufficient  to  pay 
Ute  claim  of  the  mortgagee,  but  left  a  considerable  balance 
to  "be  returned  to  Provoost  By  that  foreclosure  and  sale 
of  the  life  estate,  and  without  selling  the  estate  in  fee,  the 
mortgage  was  fully  satisfied  and  discharged ;  and  the  pur- 
chaser entered  into  possession,  and,  up  to  the  death  of 
Jobn  D-  Provoost,  occupied,  with  his  grantees,  the  ijremi- 
ses,  not  as  mortgagee,  but  as  the  absolute  owner  of  the 
life  estate  purchased  by  him  at  tbe  foreclosure  sale,  and 
nothing  more;  Oathariue's  heirs,  in  the  meantime,  remain- 
ing the  owners  of  the  fee,  burdened  witb  the  life  estate, 
but  discharged  of  the  lien  of  the  naortgage.  The  pur- 
chaser at  the  foreclosure  sale,  who,  in  this  ca^ie,  was  the 
mortgagee  bimself,  not  only  by  his  purchase,  became 
sdzed  of  the  life  estate  which  he  bought,  but,  with  his 
grantee,  the  defendant,  became  subrogated  to  all  the 
rights  of  the  mort^gee  in  that  life  estate ;  but  only  in 
such  life  estate.  Ko  interest  in  the  estate  in  fee  passed 
to  the  pttrchaser  at  the  foreclosure  sale,  by  subrogation 
0r  otherwise;  for  he  did  not  buy  that  estate,  and  took 
none  of  the  rights  of  the  mortgagee  therein.  In  few 
words,  the  defendant  stands  exactly  in  the  shoes  of 
Jolm  D.  Provoosft,  whose  interest  in  the  premises,  and 
only  that,  passed  to  tbe  purchaser  by  the  foreclosure  sale. 
nie  fact  that  the  Sheriff  executed  to  such  purchaser  a 
deed  in  fee,  is,  in  this  regard,  wholly  unimportant.  To 
decide  otlierwfee,  and  bold  that  the  grantee  in  Sfuch  deed 


I 


116         OASES  IN  THE  SUPERIOR  OOURT. 

Fogal  etalY.  Pino  •!  oL 

holds  adversely  to  the  owner  of  the  fe^  would  be  to 
establish  the  principle  that  any  teiiant  tor  a  term  extend- 
ing beyond  twenty  years,  may,  by  his  own  deed,  purport- 
ing to  grant  in  fee,  cut  off  the  rights  of  the  real  owners 
of  that  title,  which  would  be  monstrous.  It  seems  clear, 
therefore,  that  the  plaintiff  cannot  sustain  this  action  as  a 
suit  to  redeem  the  fee  of  the  premises  from  the  operation 
of  the  mortgage;  there  being  no  mortgage  lien  upon  such 
fee,  uor  any  person,  since  the  decease  of  the  tenant  for 
life,  entitled,  by  subrogation  or  otherwise,  to  claiin 
redemption-money,  or  to  remain  in  possession  during 
the  non-payment  of  moneys  secured  by  mortgage.  The 
interest,  by  subrogation,  of  the  purchaser  and  his  grant-  ' 
ees,  as  well  as  their  rights  as  owners  of  the  life  estate, 
terminated  upon  the  death  of  John  D.  Provoost;  and 
they  never  had  any  interest  in  the  fee. 

But  this^is  not,  merely,  an  action  in  the  nature  of  a  suit 
in  equity,  to  redeem  the  property  from  the  lien  of  a  mort- 
gage ;  it  has  a  double  aspect.  If  the  facts  warrant  it,  the 
plaintiffs  may,  under  the  pleadings,  be  entitled  to  a  judg- 
ment, as  in  an  action  of  ejectment,  for  the  possession  of 
the  land  itself,  or  of  an  undivided  portion  of  it,  without 
condition  of  payment  on  their  part.  Without  pausing  to 
consider,  therefore,  whether  t^e  defendant  in  this  case 
may  avail  himself  of  an  error  in  a  judgment  awarding  to 
him  several  thousand  dollars,  as  redemption-money,  to 
which  he  is  not  entitled,  or  the  question  as  to  whether  the 
Judge  had  jurisdiction,  at  Special  Term,  to  render  a  judg- 
ment at  all,  after  a  trial,  before  him  without  a  Jury,  had 
shown,  (as  I  tbink  it  did,)  that  the  plaintiffs  were  not 
entitled  to  any  relief  in  equity,  I  pass  to  the  examination 
of  the  further  questions  involved  in  the  suit,  and  pre- 
sented upon  this  appeal. 

Assuming  that  the  plaintiffs  are  the  owners  in  fee,  as 
the  heirs*at-law  of  their  mother,  there  was  no  possession 
by  Bishop  or  his  grantees,  prior  to  the  death  of  John  D. 
Provoost,.  adverse  to  the  title  of  such  owners ;  the  estate 
by  the  curtesy  having  been  carved  out  of,  and  being  held 
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nnder  and  in  sabordinatioa  to  the  fee.  They  were,  simplyf 
tenants,  though  for  Provoost's  life,  and  without  payment 
of  rent,  of  the  owners  in  fee ;  and,  as  such,  were  liable  to 
them  for  waste,  &c.  If,  th^efore,  tJie  i)laintiffs  are  such 
owners  in  fee,  they  became  entitled  to  the  immediate 
possession  of  the  premises,  upon  the  death  of  Provoost ; 
and  might  then,  or  may  at  auy  time  within  twenty  years 
after,  but  not  before  that  period,  maintain  their  action, 
in  the  nature  of  an  action  in  ejectment,  for  the  recovery 
of  such  possession. 

But,  to  enable  the  plaintiff  to  succeed,  it  is  absolutely 
necessary  for  them  to  show  that  Catharine  Provoost  died 
seized  of  the  premises,  or  some  i>ortion  of  them,  in  fee. 
Her  father's  will  given  in  evidence,  did  not  establish  this; 
for  the  devise  was  in  general  terms,  and  contained  no 
words  of  limitation  or  inheritance,  and,  therefore,  passed 
only  a  life  estate.  {Hffrvey  v.  Olmsted^  1  Oomst.,  483.) 
Besides,  even  if  the  devise  had  carried  a  fee,  the  fee  of 
this  particular  lot  would  not  have  vested  in  Catharine,  to 
the  exclusion  of  her  sisters,  by  such  devise  alone,  and 
without  a  severance  by  the  three  sisters  of  the  property 
S^ven  to  them,  respectively,  and  the  setting  apart  of  this 
parcel  to  Catharine.  It  was,  therefore,  incumbent  upon 
the  plaintiflEs,  in  order  to  entitle  them  to  recover  more 
than  the  share  falling  to  Catharine  as  one  of  the  seven 
heirs-at-law  of  her  father,  to  show,  that,  by  some  act, 
subsequent  to  the  death  of  her  devisor,  Catharine's  life 
estate  became  changed  to  an  estate  in  fee  in  the  lot  in 
qnestjon ;  and  this  they  attempted  to  do  by  the  produc- 
tion of  the  alleged  deed  of  1805. 

This  deed  stiftes,  upon  its  face,  that  it  is  made  by  Mar- 
garet, the  widow  of  Peter  Colyer,  and  Charles  Oolyer, 
Jacobus  Colyer,  Peter  Colyer,  Jane  Van  Cott,  Eve  Provoost, 
Margaret  Tiebout,  and  Catharine  Provoost,  (described  in 
the  deed  to  be  the  children,  devisees,  and  hJBirs*at-law  of 
Peter  Colyer,  deceased,)  with  their  respective  wives  and 
husbands ;  and,  after  setting  forth  the  will  of  Peter  Colyer, 
and  reciting  the  fact  that  doubts  have  arisen  whether  the 
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words  contained  in  the  will  are  sntBcient  to  pass  estates 
in  fee  to  Jacobus,  Eve,  Margaret  and  Gatharine,  purports 
to  grant  and  convey  to  each  of  the  parties  to  such  deed, 
from  all  the  others,  tbe  lands  devised  to  each  of  them  by 
th^  will ;  one  of  the  two  lots  in  Essex  street  being  desig- 
nated and  so  conveyed  to  Margaret  Tieboiit,  and  the  other, 
being  the  lot  in  controversy,  to  Catharine  Provoost.  But 
such  deed  is  not  signed  either  by  Jane  Van  Gott  or  Mar- 
garet Tiebout,  two  of  the  alleged  children  of  Peter  Golyer, 
or  their  husbands;  and  purports  to  be  signed  only  by 
Margaret  Oolyer,  the  widow,  and  Gharles  Golyer,  Jacobus 
Oolyer,  Peter  Golyer,  Eve  Provoost,  and  Gatharine  Pro- 
Toost,  five  of  the  seven  heirs-at-law,  with  their  wives  and 
husbands,  although  other  seals  are  attached  to  the  instru- 
ment, opposite  blanks.  The  name  of  Jane  Golyer,  too, 
(stated  in  the  body  of  the  deed  to  be  the  wife  of  Jacobus,) 
appears  twice  among  tbe  signatures^  one  purporting  to  have 
been  written  by  her,  and  the  other  attested  by  a  mark  or 
cross ;  and  the  three  subscribing  witnesses  simply  attest  that 
it  was  *'  sealed  and  delivered  in  presence  of  themselves, 
without  stating  whether  all  the  persons  whose  signatures 
are  upon  the  paper,  so  sealed  and  delivered  it,  or  only  a 
part  of  them.  Some  of  the  persons,  too,  whose  names 
appear  among  the  signatures,  signed  in  no  other  way  than 
as  marksmen ;  and  there  is  no  evidence  upon  the  face  of 
the  paper  that  such  marks  were  made  by  those  persons^ 
No  evidence,  beyond  what  may  be  inferre^l  from  the  pro- 
duction of  the  paper  by  the  plaintiil^,  themselves,  was 
given  touching  its  custody,  at  any  time  between  the  date 
of  its  alleged  execution  and  the  trial  of  the  action ;  and 
it  does  not  appear  to  have  been  either  aUniowledged  or 
recorded. 

It  is  fuUy^settled,  with  us,  that  an  instrument  purporfr 
ing  to  have  been  executed  more  than  thirty  years  before 
it  is  offered  in  evidence,  is  not  entitled  to  be  read  as  an 
ancient  deed,  upon  presentation,  merely,  and  without  fur- 
ther proof  of  its  authenticity.  The  bare  efflux  of  time  is  not 
sufficient.    Proof  that  the  paner  offered  has  for  that  periodt ' 
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beea  in  the  custody  of  tbe  party  who,  If  genuine,  wonM 
be  the  proper  peiBon  to  hold  it,  ks  essential.  Kor  is  that 
enough.  Evidence  of  possession  under  the  deed,  during 
the  thirty  years,  or  some  other  corroborative  evidence  of 
its  anthentieity ,  is  also  necessary.  ( Jaehmn  v.  Luquere,  5 
Cow.,  221 ;  Jackson  v.  Lamb^  7  Id.,  431 ;  Bewkt  y.  Cook,  7 
Wend.,  371;  WtUon  v.  BeUs,  4  Denio,  201.)  In  the  case 
last  cited,  proof  that  the  paper  off(M:ed  had  been  in  the 
possession  of  the  prop^  custodian  for  sixty  years  was 
held  insu£Bdent,  in  the  absence  of  further  corroborative 
evidence.  And,  beyond  all  this,  it  is  essential  to  the 
admission  oi  the  instrument  as  evidence,  that  it  be  wholly 
free  from  any  just  grounds  of  suspicion.  ( 1  Oreenl.  Ev., 
^  21  and  note  4.) 

At  the  time  this  deed  was  read  in  evidence,  none  of 
tiiese  prerequisite  facts  had  been  proven.  The  production 
of  the  paper  by  the  plaintiff  does  not  establish  a  pre- 
somption  that  it  had  been  in  their  custody  or  that  of  their 
aneeetor,  from  the  day  of  its  date ;  for  eaeh  of  the  parties 
to  ity  all  being  grantees,  was  as  well  entitled  to  its  posses- 
sion as  was  Catharine  Provoost,  and,  for  aught  that 
appeared,  some  one  of  them  had  held  it  until  the  day  of 
the  trial,  notwithstanding  they  were  her  grantors.  It  is 
true  that,  after  the  deed  was  read  in  evidence,  an  attempt 
was  made  to  prove  that  Catharine  Provoost  was  in  posses- 
sion of  the  lot  in  controversy  at  some  time  previous  to  her 
death  in  1810 ;  and  the  Judge  has  found,  as  a  fact,  that 
John  D.  Provoost,  and  Catharine,  his  wife,  were  in  the 
actual  possession  of  the  premises  before  and  at  the  time 
of  the  execution  by  Uiem  of  their  .mortgage  to  Bishop,  in 
1809. 

Upon  a  carefiil  eonsdderation  of  the  evidence  embodied 
in  the  printed  case,  I  find  myself  unable  to  concur  with 
the  learned  and  able  Judge  who  tried  the  cause,  in  regard 
to  this  question  of  fact.  There  is  no  evidence  whatever 
in  the  case  tending  to  prove  iK>sse8sion,  to  any  extent,  in 
Provoost  or  his  wife,  aside  from  what  is  contained  in  the 
testimony  of  Catharine  Fogal  j  and  that,  it  seems  to  me. 
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is  insufficient  to  establish  such  possession.  She  testifies, 
after  the  mists  of  more  than  half  a  century  have  gathered 
around  her  memory,  that  she  played,  when  a  child  less 
than  ten  years  old,  not  upon  the  one  lot  in  question,  but 
upon  two  lots  in  Essex  street ;  being,  probably,  the  two 
lots  devised  by  Peter  Golyer  with  another  lot  in  Eagle 
street,  to  his  three  daughters.  Eve,  Margaret,  and  Catha- 
rine. If  it  may  be  inferred  that  the  witness  so  played 
there  by  permission  or  the  direction  of  her  mother,  there- 
fore, it  is  quite  as  reasonable  to  suppose  that  the  mother 
exercised  this  right  by  virtue  of  her  claim  to  all  three  of 
the  lots,  and  her  ownership  in  freehold  of  one  of  them, 
not,  as  yet,  then  set  apart  to  her  or  severed,  as  it  would 
be  to  assume  that  she  had  or  claimed  sole  possession  of 
the  one  in  question ;  for,  until  partitioned,  each  of  the 
sisters  was  equitably  entitled  to  the  possession,  jointly 
with  the  other  two,  of  either  or  all  of  the  three  parcels. 
The  theory  suggested  will  also  apply  to  the  alleged  use  of 
the  lot  stated  by  the  witness  to  have  been  granted  by  her 
mother  ( who  was  incapable  of  making  a  grant  without 
joining  her  husband)  to  Mrs.  Tiebout,  and  the  alleged 
possession  of  the  latter ;  a  possession,  by  the  way,  thus 
attempted  to  be  proved,  simply  by  the  use  of  the  legal 
term  itself,  without  showing  in  what  manner  or  to 
what  extent  it  was  had ;  possession*  too,  of  a  vacant  lot, 
upon  which  there  was  no  house,  and  where,  notwithstand- 
ing such  possession,  the  children  of  Mrs.  Provoost  were 
sent  to  play.  But,  be  that  as  it  may,  I  think  the  testi- 
mony of  Mrs.  Fogal,  (as  well  as  that  of  OoUoon  Eandall,) 
was  inadmissible  undeir  the  rule  as  it  stood  when  such 
evidence  was  given.  The  case  of  Hasbrouck  v.  Yander- 
voart,  ( 5  Sold.,  153,)  seems  to  me  to  be  conclusive  upon 
that  point. 

Besides  this,  it  is  quite  apparent  that  the  instrument  la 
incomplete  as  a  deed,  and  could  never  have  been  delivered 
to  any  of  the  parties,  except  for'  the  purpose  of  being 
executed  by  them.  The  object  and  design  of  all  the 
parties  appears,  clearlyi  to  have  been,  not  merely  to 
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cany  into  effect  tbe  inteDtioQ  of  Peter  Oolyer,  as  ex* 
pressed  in  his  will,  but  to  go  beyond  that,  and  grant  by 
and  on  the  part  of  all  the  heirs-at-law,  a  particular  lot,  in 
severalty,  to  each  of  the  three  daughters,  in  fee,  in  lien 
of  the  life  estate  which  she  had,  by  tbe  will,  in  an  uncer- 
tain one  of  three  lots,  and,  also,  to  grant  and  release  to 
eadi  of  the  other  devisees  the  lands  devised  to  them, 
respectively,  as  well  as  to  covenant,  as  they  did,  with 
each  other,  that  they  would,  severally,  abide  by  tbe  will, 
according  to  the  construction  thus  given  to  it,  and  carry 
it  into  effect  The  great  object  of  each  of  the  parties  to 
the  proposed  deed,  therefore,  was  to  perfect  and  quiet  tbe 
title  to  the  lands  devised  to  him;  and  such  grant  and 
release  to  himself  constituted  the  consideration  for  his 
execution  of  tbe  deed.  This,  then,  being  the  motive  of 
the  parties,  it  is  more  reasonable  to  suppose  that  the  deed 
was  stopped  in  transitu  by  some  of  them,  in  its  passage 
for  execution,  than  to  believe  it  was  finally  delivered  to 
any  of  the  parties,  as  a  complete  deed,  before  it  was 
executed  by  all  the  grantees. 

There  is  still  another  reason  which  ought,  of  itself,  to 
have  precluded  the  admission  of  the  instrument,  even  if 
its  execution  by  all  the  parties  whose  signatures  appear 
upon  it,  had  been  fully  proved ; — that  is,  it  did  not  prove, 
nor  tend  to  prove,  any  fact  stated  in  tbe  complaint.  Cer- 
tainly, the  title  claimed  by  tbe  plaintiffs  to  have  beea 
vested  in  their  ancestor  by  a  deed  of  a  certain  description, 
executed  by  fifteen  persons  named  in  tbe  complaint,  and 
in  no  other  manner,  cannot  legally  be  proven  by  the  pro- 
duction of  a  deed  signed  by  eleven  only  of  those  per- 
sons. I  am  of  opinion,  therefore,  that  the  deed  was 
improperly  permitted  to  be  read,  and  that  there  is  no 
evidence  in  the  case  tending  to  establish  the  fact  that 
Catharine  Provoost  was  ever  seized  or  possessed  of  a  fee 
in  the  premises,  except  as  one  of  the  seven  heirs-at-law  of 
her  father. 

Conceding,  however,  for  a  moment,  that  all  of  the  per- 
sons named  in  the  deed  of  1805,  as  parties  to  it,  were 

Bosw.— Vol.  X.       16 


•122        OASES  m  THE  SUPEEIOB  OOUET. 

OreuM  T.  B^figiniereu 

heirs  of  Pet^  Colyer,  and  his  only  beiis-aMaw, — that  the 
deed  was  daly  delivefed  to  Catharine  Provoost  by  those 
persons  whose  signatures  appear  upon  it, —  and  that  it 
was  properly  received  in  evidence; — still,  the  judgment 
eanaot  be  sustained,  even  upon  the  theory  of  the  Judge 
hfanself.  For,  in  that  case,  the  two  heir»-at-law  who 
failed  to  sign  the  deed  are  the  owners  of  two-sevenths  of 
the  premises*  So,  too,  as  to  Eve  Oolyer,  a  married  woman, 
who  signed  the  deed,  bot  fiiiled  to  acknowledge  it  in  the 
manner  required  by  the  statute  then  in  force,  so  as  to 
lender  it  effective.  (1  Webster's  L.  N.  T.,  478.)  INTothing 
passed  by  her  deed,  and  she  remains  the  owner  of  another 
seventh.  Surety,  then,  the  plaintiffs  who  have  obtained 
the  judgment  are  not  entitled  to  the  possession  of  that 
portion  of  the  premises  which  is  represented  by  those 
three-sevenths,  even  though  it  may  cleariy  appear  that 
the  defendant  has  no  right  whatever  to  such  possession. 
They  must  rest  upon  the  strength  of  their  own  title,  and 
cannot  avail  themselves  of  the  weakness  of  that  of  their 
adversary.  I  think,  too,  that  the  learned  Judge  erred  in 
dismissing  the  complaint,  as  to  a  part  of  the  plaintiffs, 
upon  the  ground  that  they  were  barred  by  the  statute  of 
limitations.  The  action  was  brought  within  twenty  years 
after  the  death  of  the  tenant  for  life ;  when  the  right  of  the 
plaintiffs  to  the  possession  accrued.  For  these  reasons,  I 
am  of  opinion  that  the  judgment  cannot  be  sustained  upon 
any  snpposable  theory,  and  that  it  should,  therefcnre,  be 
reversed,  with  costs,  and  a  new  trial  granted. 


Joseph  Obmjbb,  Plaintiff  and  Appellant,  v.  Louis  Deftga- 
NiKRB,  (Executor  &a,  of  the  will  of  Felix  Henry  Martin,) 
Defendant  and  Bespondent. 

1.  A  letter  written  by  a  debtor,  in  effect  acknowledging  the  existence  of 
ac  indebtedness,  aod  propoaing  a  oompromise,  but  distinctly  indicating  aA 
unwillingness  to  pay,  and  a  determination  to  pay  nothing  if  the  offered 
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compromise  be  rejected,  ie  not  such  a  recognition  of  the  debt  as  will  take 
it  out  of  the  statute  of  limitatioD& 

2.  A  new  promise  cannot  be  raised  by  implication  from  any  act  of  an  agent 
of  the  debtor,  whose  only  anthority  is  to  efllict  a  compromise  upon  specified 
terms. 

3.  It  seems^  that  an  agent  cannot  bind  his  principal  by  an  implied  new  promise 
made  within  ax  years  before  action,  where  the  authority  of  the  agent  was 
given  more  than  six  years  before  the  action. 

(Before  RobsrtsoK,  Wnrrs  and  Monell,  J.  J.) 

Heard,  November  11,  18C2;  decided,  Januury  5,  1863, 

This  action  was  upon  a  Judgment  recovered  by  the  plain- 
tiff against  one  Martin,  the  defendant's  testator,  on  the 
26th  of  November,  1840,  in  the  Tribunal  of  Commerce,  of 
the  city  of  Paris,  Prance. 

The  answer  denied  all  the  allegations  in  the  complaint, 
except  the  death  of  the  testator,  and  the  defendant's 
appointment  as  his  executor.  The  answer  further  set  up, 
as  a  separate  and  distinct  defense,  that  the  supposed  cause 
of  action  did  not  accrne  to  the  plaintiff  at  any  time  within 
six  years  next  before  the  commencement  of  the  suit. 

The  action  was  commenced  on  the  10th  of  May,  1859, 
and  was  referred  to  Benjamin  D.  Silliman,  Esq.,  asBeferee 
to  hear  and  determine  all  the  issues. 

Martin,  the  defendant  in  the  judgment  and  the  defend- 
ant's testator,  died  January  16,  1857,  and  letters  testa- 
mentary were  issued  to  the  defendant  March  26,  1857. 

The  Beferee  found  as  a  fact  that  no  acknowledgment  or 
promise  had  been  made  by  Martin,  the  decedent,- or  by  the 
defendant,  to  pay  the  claim  within  six  years  next  preced- 
ing the  death  of  Martin,  and  decided  that  the  defendant 
was  entitled  to  judgment. 

O.  A.  Sotise,  tot  plaintiff,  appellant. 

Cited,  Van  Bensselasr  v.  Livingston^  (12  Wend.,  490,) 
M'Orea  v,  Furmort,  (16  Id.,  460,  476,)  WincheU  y.  Hicks, 
(18  N.  Y.  R,  [4  Smith,]  558,)  Shoemaker^  v.  Benedict,  (11 
N.  Y.  B.,  [1  Kern.,]  183,)  Story  on  Oont.,  §  135,  and  cases 
cited. 
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Charles  N.  Blacky  for  defendant,  respondent. 

Cited,  Bhodgood  v.  Brxien,  (8  N.  Y.  E.,  [4  Seld.,]  368,) 
Wakeman  v.  Slwrnmn,  (9  N.T.  E.,  [5  iSeld.,]  91,)  BeU  v.  Mor- 
rison^  (1  Peters,  362,)  HubbeJl  v.  Coudrey,  (5  Johns.,  132.) 

Br  THE  OouET  —  MoNELL,  J.  The  plaintiff  relied  npon 
a  new  promise  to  remove  the  bar  of  the  statute  of  limita- 
tions. 

The  Eefeiise  having  found  against  the  plaintiff  on  that 
fact,  we  are  called  upon  to  review  his  finding  upon  the 
evidence. 

The  evidence  relied  on  by  the  plaintiff,  as  establishing 
a  new  promise,  is  to  be  found  in  some  letters  of  the 
defendant's  testator,  annexed  to  a  commission  executed 
in  France. 

The  first  of  these  letters  is  addressed  to  Mr.  Louis 
Detuncq,  at  Paris,  and  is  dated  Kew  York,  May  14, 1851. 
After  speaking  of  the  bad  faith  of  certain  persons  who 
had  caused  his  ruin  he  says :  "  I  say  those  persons  because 
**  there  is  more  than  one.  1st,  That  one  who  has  manufac- 
*'  tured  the  hair  works  which  were  sent  to  me,  is  a  certain 
^*  Ouyaz,  a  man  without  honesty,  who  was  superinteudent 
"of  the  factory,  and  who  manufactured  with  so  much 
"  fraud  that  I  was  obliged,  at  last,  to  sell  the  same  at  a 
"  price  not  sufficient  to  cover  my  expenses  for  freight  and 
"  custom  house  duties.  When  last  in  Paris  their  claim 
"  was  of  nearly  eleven  thousand  francs.  To  get  myself 
"  out  of  any  trouble,  I  offered  them  three  thousand  francs, 
"  which  offer  they  declined  to  accept — their  object  being, 
"knowing  that  I  was  obliged  to  return  to  the  United 
"  States,  and  aware  that  I  was  i>ossessed  of  a  property — to 
"  prosecute  me  when  absent,  and  to  expropriate  me.  They 
"  have  succeeded.  I  have  been  prosecuted  before  the  Tri- 
"bunal  of  Gomtnerce  by  a  person  of  the  name  of  J. 
"  Creuse,  who  solely  lent  his  name  to  a  Mr.  Gibaud,  who 
"  became  the  purchaser  of  the  property  owned  by  me  in 
"  the  Pigal  street,  and  at  the  passage  des  beaux  arts,  at 
"  Monmartre. 
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*^  Therefore,  it  is  not  npon  this  Oreiise,  who  has  reco- 
*'  vered  judgment  against  me  in  the  Tribunal  of  Commerce, 
that  yon  have  to  call,  but  npon  Mr.  Gibaud,  who  lives  in 
"  St.  Dennis  street.  Consequently,  I  pray  you,  my  dear 
"  sir,  to  be  so  kind  as  to  see  that  Mr.  Gibaud,  and  to  make 
*'  kim  an  offer  of  twenty  per  cent  on  the  debt.  It  will  be 
*'  necessary  for  you  to  consult  a  lawyer,  to  whom  you  may 
"show  the  papers  intrusted  to  the  kind  care  of  your 
"daughter.  She  will,  also,  deliver  to  you  the  sum  of 
"  money  destined  to  the  settlement  of  that  unhappy  affair. 
"  If  Mr.  Gibaud  persists  to  refuse  this  last  offer,  you  may 
"  tell  him  tliat  it  is  the  last  he  will  hear  of  me." 

The  next  letter  is  of  the  same  date  and  is  addressed  to 
Josephine  Detuncq,  at  Paris.  In  it,  he  says,  "  Please 
"  explain  to  your  father  the  reason  why  I  wrote  that  letter 
"  to  him.  By  a  thorough  understanding  between  you  and 
"  him,  I  hope  that  you  will  easily  succeed  in  settling  that 
«  cursed  affair." 

On  the  30th  May,  1851,  in  another  letter  addressed  to 
Josephine  Detuncq,  he  says,  "  I  suppose  that  Mr.  Gibaud 
"  has  easily  accepted  my  offers." 

On  the  14th  of  July,  1851,  Louis  Detuncq,  addressed  a 

letter  to  the  plaintiff,  in  which  he  says,  "  I  am  bearer  of  a 

power  from  Mr.  Martin  of  New  York,  authorizing  me  to 

propose  to  you  a  convenient  settlement  in  relation  to  the 

"judgments  rendered  by  the  Tribunal  of  Commerce  of 

Paris,  in  your  favor  against  him,  and  giving  me  all 

powers  and  authority  to  negotiate  and  compromise  with 

you ;  and  further  placing  at  my  disposal  the  necessary 

money  to  pay  you,  if  such  proposition  is  accepted." 

Under  date  of  November  28, 1851,  Josephine  Detuncq 

wrote  the  plaintiff,  renewing  the  offer  of  compromise. 

On  the  24th  January,  1852,  Louis  Detuncq  again 
addressed  a  letter  to  the  plaintiff,  in  which  he  says :  **  My 
"daughter,  when  back  to  New  York,  has  communicated 
"  your  proposition  to  Mr.  Martin ;  but  he  refuses  perenip- 
"  torily  to  pay  more  than  three  thousand  francs.  •  *  •  • 
"  He  says  that  •  •  •  your  best  policy  is  to  accept  his 
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''  offior ;  becanse^  otherwise,  yoa  will  never  get  a  cent  from 
^'liiiii,  •  •  •  •  Mr.MairtiiD'siiiteation]s,tbatnpoi)Tecemtig 
**  three  thonsand  francs,  yon  will  give  him  a  receipt  in  full.'* 

Josephine  Detancq,  who  was  examined  as  a  witness  on 
the  part  of  the  plaintiff,  testified  that  the  affair  to  which 
Martin  allnded  in  his  letter  to  Lonis  Detnncq,  was  the 
inddiitedness  from  Martin  to  Orense,  the  plaintiff. 

The  letters  relied  on  as  containing  such  a  recognition  of 
the  debt  as  is  claimed  amounts  to  a  promise  to  pay,  are 
those  of  November  28, 1851,  and  January  24, 1852,  from 
Josephine  and  Lonis  Detnncq.  All  the  previous  letters, 
of  which  I  have  given  extracts,  having  been  written  more 
tiian  seven  years  and  six  months  before  the  commence- 
ment of  the  action,  are  important  only  as  containing 
the  authority  to  Detunoq  to  make  the  offer  of  compro- 
mise. 

If  the  contents  of  the  letters  of  Martin  can  be  construed 
into  a  new  promise  to  pay,  and  they  contained  sufficient 
authority  to  Detuncq  to  make  the  promise,  then  a  promise 
made  by  an  agent  would  be  binding  upon  the  principal. 
{WincheU  v.  Bicks,  18  N.  T.  B.,  558.) 

But  the  greatest  force  and  effect  I  am  able  to  give  to 
the  letters,  is,  that  they  contain  a^uasi  recognition  of  an 
indebtedness,  coupled  with  a  desire  that  it  might  be  com- 
promised. 

It  is  necessary  to  refer  to  a  few  only  of  the  cases  where 
this  subject  is  considered,  to  see  how  the  law  stauds. 

In  AUen  v.  WAster^  15  Wend.,  at  p.  289,  the  rule  is 
stated  to  be  '*  that  to  revive  a  debt  barred  by  the  statute 
of  limitations,  whether  the  statute  theoretically  operates 
upon  the  debt  itself  or  upon  the  remedy  only,  there  must 
be  an  express  promise,  or  an  acknowledgment  of  a  present 
hidebtedness ;  a  subsisting  liability  and  a  willingness  to 
pay  it." 

In  Deyo  v.  Jones^  19  Wend.,  at  p.  493,  it  is  said  that, 
'*  to  avoid  the  statute,  the  admission  must  amount  to  an 
unqualified  acknowledgment  of  the  debt,  disconnected 
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with  any  oiroumstaaoes  indicatiog  an  iateBtkm  not  to 
becoiae  liable  upon  it." 

In  Bell  v.  Morrison^  1  Peters,  351 ,  tlie  rule  is  thus  staled: 
"  If  there  be  no  expiess  promise,  btit  a  promise  is  to  be 
laised  by  implication  of  law,  fr<MB  the  acknowledgmeiit 
of  the  party,  sach  acknowledgment  ought  to  contain  an 
nnqualkBed  and  direct  admission,  of  a  present  subsisting 
debt,  which  the  party  is  liable  and  willing  to  pay.  If 
there  be  acoompanjing  circumstances,  which  rep^  the 
presumption  of  a  promise  or  intuition  to  pay/*  &c,  ^Hhey 
ought  not  to  go  to  a  Jury  as  evidence  of  a  new  promise.** 

Ko  more  dear  and  distinct  eaunciattoa  of  the  rule  <Min 
be  found  in  the  books,  and  the  language  oi  Mr.  Justice 
Stoby,  which  I  have  quoted,  is  adopted  and  approved  by 
our  Court  of  Appeals,  in  Bloodgood  y.  JSne^n,  (8  N.  Y.  S.t 
[4  Seld.,]  369.) 

In  e  later  case,  (Pickett  y.  King^  34  Barb.,  195^  the  same 
general  rule  is  recognized^  where  the  Oourt  say  it  is  upon 
the  principle  of  an  implied  promise,  that  partial  paymenlsi 
have  been  held  to  revive  the  debt,  as  beitvg  both  an  admis- 
sion of  the  debt,  and  as  implying  a  willhigDess  to  pay  the 
same. 

In  BatoJcer  y.  Harris,  (30  Vt.  E.,  [1  ShawJ  424»)  the 
action  was  to  recover  the  balance  of  a  debt,  part  having 
been  previously  paid  upon  a  compromise.  The  defense 
was  the  statute  of  limitations,  and  the  plaintiff  relied 
upon  the  payment  as  evidence  of  a  new  promise.  Bab- 
BETT,  J.,  says :  '*  It  is  claimed  by  the  plmntiff  that  this 
constituted  such  an  acknowledgment  of  the  existing 
indebtedness,  as,  within  the  principle  of  the  decided  cases 
in  this  State,  will  take  the  case  out  of  the  opesatiou  of  the 
statute.  We  regard  the  rule  of  law  on  this  subject  to  be 
comprehensively,  and  with  just  discrimination,  laid  down 
in  the  case  of  Phelps  v.  Stewart,  (12  Vt.  E.,  266.)  Under 
that  rule,  in  its  legitimate  application,  we  are  fully  of  the 
opinion  that  the  payment  made  by  the  defendant  in  this 
case  did  not  oi>erate  as  an  acknowledgment  of  an  existing 
indebtedness.    The  payment  was  made  to  end  the  indebt- 
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edness,  not  as  recognizing  a  still  subsisting  balance.  Both 
parties  so  understood  and  designed  it  at  the  time  it  was 
made.  Instead,  therefore,  of  indicating  a  willingness  on 
the  part  of  the  defendant  to  stand  liable  for  the  balance 
claimed,  the  whole  purpose  was  to  end  such  liability.  It 
would  be  doing  violence  to  the  obvious  reason  and  sense 
of  the  transaction,  to  imply  from  it  a  promise  to  pay. 
The  implication  is  directly  the  other  way.'' 

Oiving  the  plaintiff  the  benefit  of  the  letter  to  Louis 
Detuncq  of  the  14th  of  May,  1861,  and  assuming  a  con- 
tinuing authority  in  Detuncq  to  bind  his  principal  by  a 
promise  on  the  24th  January,  1852,  what  is  the  proof 
of  a  new  promise?  Martin  alludes  to  the  judgment  in 
favor  of  Creuse,  the  plaintiff,  recovered  in  the  Tribunal  of 
Commerce,  but  directs  Detuncq  not  to  call  upon  him,  but 
upon  a  Mr.  Gibaud,  and  to  make  him  an  offer  of  twenty 
per  cent  of  the  debt  And  he  adds  "K  Mr.  Gibaud  per- 
sists to  refuse  this  last  offer,  you  may  tell  him  that  it  is 
the  last  he  will  hear  of  me."  Detuncq  urged  an  accept- 
ance of  the  offer  of  compromise,  *'  because  when  once  gone 
away,  it  will  be  finished  and  you  will  never  hear  of  Mr. 
Martin."  Again,  (letter  of  January  24,  1852,)  ''your  best 
policy  is  to  accept  the  offer,  because  otherwise  you  will  never 
get  a  cent  from  him."  Although  there  is  in  these  letters 
an  acknowledgment  of  an  existing  indebtedness,  there 
cannot  be  implied  from  them  a  promise  to  pay.  The 
acknowledgment  was  made  upon  an  offer  of  compromise, 
which  seems  to  have  been  rejected  and  cannot',  therefore, 
be  proven  against  the  party  making  it  {Marvin  v.  Rich- 
mond^  3  Denio,  58.)  There  is  also,  if  not  in  express  lan- 
guage, yet  to  be  distinctly  inferred,  an  unwillingness  to 
pay.  The  offer  of  twenty  per  cent  of  the  debt,  was  fcrr 
the  purpose  of  buying  peace.  If,  as  is  said  in  Buller's  N. 
P.,  236,  A.  sues  B.  for  £100,  and  B.  offers  to  pay  him  £20, 
it  shall  not  be  received  in  evidence,  for  this  neither  admits 
or  ascertains  any  debt,  and  is  no  more  than  saying  he 
would  give  £20  to  get  rid  of  the  action.  The  offer  having 
been  rejected  it  cannot  be  used  afterward  for  any  pur- 
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pose.  So  far  as  it  may  be  regarded  as  the  adn^ission  of  a 
&ct»  as  of  the  existenoe  of  the  debt,  it  may  be  competent 
evidenee.  The  distiactioii  in  the  elementary  books,  is 
between  the  admission  of  a  fact,  and  a  mere  proposition 
not  aeoq[yted,  to  do  an  act  by  way  of  settlement.  The 
iSMnner  ia  admitted,  the  latter  excluded.  (1  Phil*  Er.,  108.) 
The  use  songht  to  be  made  of  this  offer  of  compromise,  is 
not  as  admitting  the  debt  only,  but  as  containing  aa 
implied  promise  to  pay.  For  such  a  parpoae  it  does  not 
seem  to  me  it  can  be  tised.  It  was  an  offer  to  do  an  act 
by  way  of  settlement,  which  within  Mead  y.  Degolyer^  (16 
Wend.,  644,)  shonid  have  been  excluded. 

But  if  it  could  be  admitted,  it  fails  to  raise,  by  implica- 
tion or  otherwise,  a  promise  to  pay  the  debt  There  is 
not  such  a  recognition  of  the  debt,  coupled  with  an  ex- 
pressed willingness,  to  pay,  as  takes  the  case  out  of  the 
iopenUioQ  of  the  statute.  On  the  contrary,  there  was  an 
nnmistakable  determination,  if  the  compromise  was  reject- 
ed, to  pay  nothing.  {Boekham  v.  Marriott,  37  Eng.  L.  &  Eq., 
460.) 

The  authority  to  Detuncq  was  to  effect,  if  possible,  a 
settlement  of  the  debt.  It  did  not  extend  beyond  that. 
He  had  no  power  to  bind  his  principal  by  an  express  prom- 
ise, and  he  could  not,  by  any  act,  declaration  or  admission^ 
raise  one  by  implication.  He  was  not  made  an  agent,  for 
any  such  purpose,  and,  therefore,  it  is,  that  no  efflcacj'  can 
be  given  to^  the  agent's  letter  of  the  24th  January,  1852, 
which  it  is  claimed  contains  the  evidence  of  the  new  pronw 
ise.  It  cannot  be  that  an  agent  can  bind  his  principal  by 
an  implied  new  promise  made  within  six  years,  where  the 
authority  to  make  it  was  more  than  six  years  before.  The 
statute  would  commence  running  from  the  time  the 
authority  was  given;  not  from  the  time  the  agent  nmde 
tlie  uew  promise* 

Uiwn  the  whole,  we  are  of  opinion,  first,  that  the  letters 
of  the  defendant's  testator,  do  not  contain  such  a  recogni- 
tion or  admission  of  the  debt,  as  was  to  justify  the  infer- 
ence or  implication  of  a  promise  and  williuguess  to  i)ay; 
Bosw. — Vol.  X.        17 
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ftnd  woQndf  that  if  iixej  did  contain  one,  the  promise  waa 
not  in  time  to  remove  the  statute  bar.  Of  course  we  rcgeet 
the  contents  of  the  agent's  letter  of  the  24th  Januaryv 
18629  as  being  without  authority. 

The  view  which  we  have  taken,  renders  it  nnneoessaiy 
to  determine  whether  the  limitation  of  the  Bevised  Stat- 
utes (2  B.  S.,  448,  ^  8,)  of  snits  against  executors  to  eighteen 
months,  is  repeated  by  the  provision  of  the  Oode,  (Ck>de,  % 
102,)  which  Umit«  them  to  one  year. 

Tiie  judgment  should  be  affirmed. 


JoHK  P.  DusTAN,  Plaintitf,  v.  Alexander  McAkdkbw 

et  al.,  Defendants. 

1.  Uncler  a  oontnct  to  purohase  a  certttn  qaantity  of  merchandise  within  « 
specified  period,  at  the  purchaser's  option,  if  he  refuses  to  perform  it  withr 
in  the  time  fixed,  the  remedy  is  two-fold,  either  to  hold  the  goods  subject 
to  his  order  and  at  once  sue  him  for  the  contract  price,  or  to  sell  them 
after  notice  to  him  for  the  best  price  which  can  be  obtained,  and  sue  for  tha 
difference  between  that  and  the  contract  prioe;  but  in  adopting  the  latter 
course,  the  vendor  is  not  bound  to  sell  immedialelj,  but  may  wait  a^  long 
as  he  chooees  to  take  the  risk  of  the  purchaser's  solvency,  holding  them 
meanwhile  subject  to  the  purchaser's  order  on  his  making  payment 

2.  After  such  a  sale,  on  notice  to  the  purchaser,  the  measure  of  damages  m 
an  action  against  him  for  breach  of  the  contract^  is  the  difierenoe  between 
the  best  price  that  oould  be  obtained  at  the  sale,  and  the  oontract  prioe^ 
with  interest;  the  market  prioe  on  the  latest  day  fixed  by  the  oontraoi  m 
immaterial  *  ^ 

3.  Where  a  contract  for  the  sale  of  merchandise  provides  that  it  shall  be  sub- 
ject to  the  inspection  of  one  of  the  vendors,  or  some  other  person  mutually 
satisfactory,  but  does  not  make  the  inspector's  decision  ooncHisive  on  thn 
parties^  it  is  not  essential  that  previous  notice  of  the  inspection  should  bn 
given  to  the  purchasers^  and  they  cannot  refuse  to  perform  the  agreement 
merely  on  the  ground  that  they  are  not  satisfied  with  the  inspection. 

i.  Where  one  holding  an  executory  contract  for  the  sale  to  him  of  merchan- 
dise, assigns  it  to  third  persons,  and  the  vendor  in  the  contract  tendeci 
performance  directly  to  tlie  latter,  a  demand  by  them  for  the  performanoe 
of  a  condition  precedent  on  the  part  of  the  vendor,  must  be  made  upon 
the  vendor,  and  not  alone  upon  tlie  assignor  of  the  contracts 
(Before  Robkhtsoii,  Wiutb  and  Mohell,  J.  J.) 

Heard,  November  12, 18^ ;  decided,  January  5^  18G3. 
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Thb  exceptions  taken  upon  the  trial  of  this  cause,  before 
Mr.  Jostice  Moxbll  and  a  Jury  on  the  27  th  of  March, 
1862,  were  directed  by  the  Court  to  be  heard,  in  the  first 
instance,  at  the  General  Term,  and  judgment  in  the  mean- 
while to  be  siiispended. 

In  Augnst,  1860,  the  plaintiff  made  a  contract  with  the 
Messrs.  Browns,  to  purchase  from  them  a  quantity  of  hops 
at  17  cents  per  pound,  deliverable  at  the  "  option  "  of  the 
Browns  during  the  months  of  October  and  November  of 
that  year,  subject  to  the  inspection  of  J.  8.  Brown,  (one 
of  tJie  vendors,)  or  other  mutually  satisfactory.  The  terms 
were  "  cash  on  delivery."  On  the  7th  of  September,  1860, 
the  plaintiff  spld  the  contract  to  the  defendants  (who  were 
A.  McAndre^r  and  Samuel  Wann)  upon  condition  that 
they  should  fulfill  the  conditions  of  the  contract,  and  pay 
to  the  plaintij^,  in  addition,  on  delivery  of  the  hops,  ten 
and  one-half  cents  per  pound.  The  Browns  were  not  par- 
ties to  the  transfer  of  the  contract,  and  never  released  the 

plaintiff. 

On  the  28th  of  ITovember,  1860,  the  Browns  addressed 

a  letter  to  the  plaintiff,  saying : 

"  We  will  deliver  from  stores  Nos.  61  Oedar  street,  32 
''  Broadway,  41,  46  and  52  Water  street,  and  68,  80,  80i 
"Peaii  street,  in  the  City  of  New  York,  the  100,000 
"  pounds  of  hops,  pursuant  to  your  contract  with  us,  dated 
"  24  August,  1860,  on  Friday,  the  30th  day  of  November, 
••  instant.*'   , 

On  the  same  day  the  plaintiff  inclosed  the  foregoing 
letter  to  the  defendants,  with  the  following  note : 

"  I  beg  to  inclose  a  letter  from  Messrs.  J.  S.  &  W.  Brown» 

notifying  their  readiness  to  deliver  the  500  bales  of  hops, 

purchased  of  them  and  resold  to  you,  of  which  please  to 

take  notice. 

"  Yours,  truly, 

"  JOHN  P.  DUSTAN. 

•*  To  Messrs.  MoAndebw  &  Wann." 

On  the  same  day  the  Browns  sent  the  following  letter 
to  the  defendants : 
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«*  New  Yobk,  Nov.  28, 1860. 
^'  Messrs.  MoAnbbbw  &  Wann  r 

**  Gtontlemen — We  will  deliver  from  the  stores,  No.  53 
Cedar  street,  32  Broadway,  41, 46  and  52  Water  street,  and 
68,  80  and  80^  Pearl  street,  in  the  OitJsr  of  New  York,  the 
100,000  pounds  of  hops,  i)ur8uaDt  to  contraot  of  John  F. 
Dustan  with  us,  dated  August  24th,  1860,  on  Friday,  the 
30th  day  of  November,  instant 

''  Yours,  &C., 

**  J.  a  &  W.  BBOWN, 

•*  22  Water  street"    . 

No  answer  to  their  letters  was  received,  or  communica- 
tion had  with  the  defendants  in  respect  to  them  until  the 
30th  of  November,  when  the  plaintiff  called  on  them  and 
notified  them  that  the  hops  were  ready  for  delivery, 
and  requested  them  to  comply  with  their  Contract,  take 
delivery  of  the  hops,  and  pay  for  them.  They  did  not  do 
so.  The  plaintiff  paid  the  Browns  the  contract  price  of 
the  hops,  and  on  the  24th  of  December  topk  possession 
of  them.  On  the  24th  December,  the  plaintiff  sent  the 
defendants  the  following  letter : 

"  68  Beavee  Street,        > 
"  New  York,  Dec.  24th,  1860.  > 

•*  Messrs.  McAjsmRBW  &  Wann  : 

"  Gentlemen  —  The  100,000  lbs.  hops  mentioned  in  con* 

tract  of  J.  8.  &  W.  Brown  with  me  of  24th  Aug.,  1860, 

and  in  contract  of  yourselves  with  me,  of  7th  of  Sept., 

1860,  are  now  at  the  store  No.  4  Bridge  street,  awaitinff 

the  fulfillment  by  you  of  the  terms  of  your  contract,  and  1 

hereby  tender  to  you  the  said  hops,  and  demand  from  you 

the  payment  of  the  sum  of  $27,500,  the  amount  of  such 

contract  price.    Unless  you  comply  with  the  terms  of  said 

contract,  on  or  before  the  26th  day  of  December  inst.,  t 

will  proceed  to  sell  the  same  on  your  account,  and  hold 

you  for  any  deficiency. 

"  Your  obed't  serv't, 

"  JOHN  F.  DUSTAN." 
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The  introdnetion  of  this  letter  was  objected  to  by  the 
defendants*  counsel.  The  objection  was  overruled  aud 
the  defendants  excepted. 

The  defendants  declined  to  take  the  hops,  and  they  were 
placed  in  the  hands  of  a  broker,  who  sold  them  on  the 
26th  December,  at  20  cents  per  pound. 

The  hops  had  been  inspected  by  J.  S.  Brown,  the  person 
named  in  the  contract.  The  plaintiff  testified,  that  when 
the  hops  were  tendered  to  the  defendants,  they  made  som^ 
excuse  about  their  wanting  them  inspected ;  that  he  forgot 
the  words,  but  thought  they  wanted  some  party  beside  Mr. 
Brown  to  inspect  the  hops;  that  he  told  them  that  the 
contract  called  for  the  inspection  bf  Mr.  Brown,  and  that 
he  had  inspected  them. 

Some  evidence  was  given  of  the  market  value  of  hops 
on  the  30th  ITovember,  and  also  on  the  26th  of  December. 

The  defendants  moved  to  dismiss  the  complaint,  which 
was  denied,  and  the  defendants  excepted. 

Alexander  McAndrew,  one  of  the  defendants,  testified 
that  they  sent  an  inspector  to  examine  the  hops,  and  that 
they  refused  to  receive  them  on  the  sole  ground  that  they 
had  not  had  an  opportunity  to  examine  them  and  ascertain 
their  quality.  There  was  also  evidence  given  by  the 
defendants  that  several  persons  had  gone  to  examine 
the  hops  and  had  been  refused ;  but  there  was  no  connec- 
tion shown  between  such  persons  and  the  defendants. 

It  was  admitted  by  the  defendants  that  the  price 
obtained  for  the  hops  on  the  26th  of  December,  was  a  fair 
price. 

The  plaintiff  claimed  to  recovei»  the  difference  between 
the  price  agreed  to  be  paid  by  the  defendants,  (27}  cents,) 
and  the  price  obtained  for  the  hops  on  the  26th  December 
(20  cts.) 

The  defendants'  counsel  requested  the  Judge  to  submit 
tbe  questions  of  fact  to  the  Jury,  which  he  declined  to  do, 
and  the  defendants  excepted.  Such  requests  are  noticed 
in  the  opinion  of  the  Court. 

The  Judge  held  that  there  was  no  question  of  fact  to  go 
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to  the  Jury ;  and  he  directed  them  to  find  a  verdict  for  the 
plaintiff,  for  the  amount  claimed,  with  interest,  to  which 
direction  the  defendants  excepted. 

James  L.  Campbell^  for  defendant 

L  The  nonsuit  asked  should  have  been  granted. 

1.  The  vendor  was  bound  to  tender  an  actual,  not  a 
mere  constnictive  delivery.  2.  The  defendants  bad  a 
right  to  see  the  thing  tendered  and  have  an  examination 
in  their  presence.  The  examination  of  Mr.  Brown  was 
not  binding  on  them;  he  was  a  party  in  interest,  and 
moreover  his  inspection  was  ex  parte.  {McMahon  v.  N.  F. 
&  Erie  B.  R.  Co.,  20  N.  Y.  B.,  463.)  3.  Defendants  were 
entitled  to  have  the  hops  on  the  30th  of  November,  and 
time  was  of  the  essence  of  the  contract.  They  could  not 
be  inspected  in  one  day — it  took  two  or  three.  As  in- 
spection precedes  acceptance,  which  is  a  part  of  delivery, 
it  was  impossible,  on  the  30th  November,  that  these  hops 
could  be  delivered  within  the  stipulated  time. 

U.  The  Oourt  erroneously  assumed  that  there  iras  no 
evidence,  that  defendants  demanded  an  inspection  by  a 
disinterested  person. 

III.  The  rule  of  damages  was  erroneous.  The  right  of 
action,  if  any,  accrued,  and  the  breach  was  complete  oa 
the  30th  November.  The  price  at  which  I)  us  tan  subse- 
quently sold  them  was  immaterial. 

IV.  The  letter,  therefore,  of  December  24,  and  the  sab- 
sequent  questions  as  to  the  disposition  of  them,  were 
erroneously  admitted. 

John  N.  Whiting,  for  plaintiff. 

I.  The  fulfillment  of  the  contract,  by  Messrs.  Brown  and 
the  plaintiff,  was  perfect  on  the  30th  of  November,  I860. 

II.  The  defendants  became  bound  to  fulfill  the  contract 
on  the  30th  of  November,  unless  it  should  appear  that  the 
quantity  was  less,  or  the  quality  inferior  to  that  contracted 
for.  {McMahon  v.  N.  T.  &  Erie  B.  B.  Co.,  20  N.  T.  R.,  463.) 

IIL  The  course  adopted  by  the  plaintiff  in  taking  de- 
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lively  of  and  paying  for  the  property,  and  selling  it  for 
the  defendant's  account,  upon  notice*  was  in  strict  con- 
formity to  Us  rights,  and  exceeded  his  duty  to  the  defend- 
ants. (Stoqr  on  Sales,  ^  436,  437 ;  Sands  v.  Tayhr,  6 
Johns.,  395 ;  Bogart  v.  0' Began,  1  E.  D*  Smith,  590 ; 
BemmU  v.  Smith,  15  Wend.,  493 ;  Orr  v.  Bigdaw,  20  Barb., 
21 ;  Graham  v.  Jaeksont  14  East,  498 ;  Thompaan  v.  Alger^ 
12  Met,  428 ;  Hanna  v.  MiUs,  21  Wend.,  90.) 

IV.  The  charge  of  the  Justice  was  in  all  respects  correct. 

y.  The  defendants'  exceptions  on  the  trial  were  not 
wdl  taken. 

YL  The  verdict  is  in  conformity  with  the  proofe  and 
the  ikets  in  the  case. 

Br  THE  GouRT — MoKBiiL,  J.  By  the  terms  of  the  con-n 
tract,  the  vendors  had  the  option  to  deliver  the  hops  on 
any  day  during  the  months  of  October  and  Kovember, 
either  the  first,  the  last,  or  any  intermediate  day.  They 
were  subject  to  J.  S.  Brown's  inspection,  "or  other  mutu- 
ally satisfactory."  The  defendants  purchased  the  contracli 
from  the  vendee  subject  to  all  its  provisions,  which  they 
agreed  to  fulfill ;  and  they  also  agreed  to  pay  the  vendee, 
on  the  delivery  of  the  hops,  ten  and  one-half  cents  per 
poond. 

Tlie  notice  from  the  Messrs.  Browns,  on  the  28th  Novem- 
ber, of  their  readiness  to  deliver  the  hops  from  the  ware- 
houses where  they  were  stored,  was  sufficient  as  a  tender 
of  the  hops.  (Slingerland  v.  Manst  8  Johns.,  474 ;  La  Farge 
V.  Bickertj  5  Weud.,  187.)  The  hops  had  been  inspected 
by  the  person  designated  in  the  contract,  and  the  storage, 
receipts  and  inspector's  certificate  were  offered  to  be. 
delivered  to  the  defendants  and  were  refused. 

Upon  the  failure  of  the  defendants  to  receive  the  hops 
and  pay  the  contract  price,  the  plaintiff  had  a  right  to 
Tperform  for  them;  and  their  refusal  to  receive  the  hops 
from  him,  authorized  a  sale,  after  notice,  at  the  best 
market  price  which  could  be  obtained.  {Sands  v.  Taylor^ 
5  Johns.,  395 ;  Bement  v.  Smith,  15  Wend.,  493.) 
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The  maiket  valae  of  hops  on  the  30th  November  iras  im- 
isateriaL  The  plaintiff's  remedy,  after  tender  and  refaaal* 
-was  two^fold.  FirH.  To  hold  the  hops,  subject  to  the 
.  order  of  the  defendants^  and  at  onoe  sue  for  the  contraok 
price ;  or,  second,  to  sell  the  bops,  after  notice  to  the 
defendants,  for  the  best  price  which  could  be  obtained, 
and  sue  fw  the  difference  between  tliat  and  the  contract 
price.  (Gases  above  dted.)  The  plaintiff  was  not  bound  to 
sell  the  hops  on  the  30th  November.  He  could  hold  them 
Just  so  long  as  he  was  willing  to  take  the  risk  of  the  sol- 
vency of  the  defendants.  They  were  subject  to  the  order 
of  the  defendants,  who  could,  at  any  time,  have  paid  for 
the  hops,  and  availed  themselves  of  a  better  market. 
Whenever  the  plaintiff  desired  to  close  the  transaction,  he 
eonld  have  given  notice  to  the  defendant  and  have  pro- 
oeeded  to  sell  on  their  account. 

It  was  admitted  by  the  defendants  that  the  hops 
brought  what  was  a  fair  price  on  the  26th  Decemb^. 
The  market  value  at  any  other  time  was^  therefore,  imma- 
terial. 

The  objections  to  reading  the  several  letters  in  evidence, 
were  not  well  t^ken.  They  were  necessary  and  proper  to 
lay  tiie  foundation  of  the  plaintiff^s  right  to  recover. 
They  proved  the  offer  to  deliver  the  hops,  demand  of 
payment  and  notice  of  the  subsequent  sale. 
•  The  rule  of  danmges  was  correct.  The  plaintiff  was 
entitled  to  recover  the  diffisrence  between  the  contract 
price  and  the  sum  he  obtained  for  tl^em  on  the  26th 
December,  with  interest  on  that  difference  from  the  day 
of  sale.  {Sands  v.  Taylor,  Benientv.  SmUh,  supra,  2  Pars, 
on  Ck)n.,  484 ;  Sedg.  on  Damages,  282.) 

The  objection  made  by  the  defendants  was  that  they 
had  not  had  any  opportunity  to  examine  the  hops.  Hr. 
McAndrew,  one  of  the  defendants,  was  asked  what  took 
place  between  him  and  the  plaintiff  in  reference  to  the 
contract,  and  he  answered:  "I  do  not  recollect  seeing  him 
**  until  I  told  him  that  we  could  not  take  those  hops  with- 
**  out  having  an  opportunity  to  examine  them ;  that  was 
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'*  the  groundt  and  the  sole  ground^  of  our  obfeetion ;  that  we 
^  had  net  had  an  ofportunity  to  examine  them  and  aecertain 
**  their  fualityJ^ 

I  think  the  fair  constrnction  of  the  contract  is  that  the 
inapectioti  of  J.  S.  Brown,  shonid,  prima  faoiej  be  sofflcient 
proof  of  the  quality  and  quantity  of  hops,  unless  the 
luspeetion  of  some  other  person,  mutually  satisfbetory, 
was  agreed  upon.  I  do  not  understand  that  his  inspec- 
tion was  objected  to,  but  the  defendants  claimed  the  right 
to  examine  for  themselves.  The  certificate  of  the  inspect- 
or was  not  conclusive  and  it  was  proper*  for  the  defend- 
ants to  have  shown  that  it  was  incorrect.  The  selection 
of  an  inspector  was  for  the  veiHiors'  convenience,  to  enable 
them,  on  the  day  fixed,  to  tender  performaoce  of  their 
contract,  and  the  correctness  of  any  inspection  by  him 
was  open  to  inquiry  by  the  defendants.  They  could  not 
dbject,  therefore,  to  receiving  the  hops  merely  on  the 
ground  that  they  were  not  satisfied  with  the  inspectiou, 
even  though  they  had  objected  on  that  ground.  The 
vendors  had  done  all  the  contract  required  of  them  ;  they 
had  procured  the  inspector's  certificate,  which  was  the  onl;y 
condition  precedent  to  their  performance. 

The  facts  in  this  case  distinguish  it  from  McMdhon  v. 
N.  Y.  &  Erie  JR.  B.  Co.,  [20  N.  T.  R.,  463,)  relied  on  by  the 
defendants'  counsel.  There  the  contract  provided  that 
the  work  should  be  executed  under  the  direction  of  tb^ 
engineer  of  the  company,  by  whose  measurement  the  quan- 
tity of  work  was  to  be  determinied,  and  whose  decision, 
relative  to  the  execution  of  the  wort,  the  quantity,  &c., 
should  be  final  and  binding  upon  both  parties.  The  abti6ti 
was  by  the  contractor  for  work  and  labor,  and  the  defendi- 
ants  Insisted  that  he  was  concluded  by  the  measureiiient  of 
their  engineer.  The  Referee  found  that  the  measurements 
were  erroneous,  in  fact,  were  made  ex  parte,  without  notice 
to  the  contractor,  and  without  giving  him  an  opportunity 
to  be  present;  and  that  the  defendants  were  requested  to 
have  measurements  made  by  the  engineer,  or  to  have  those 

abeady  made,  reviewed,  which  the  defendants  refused. 
Bosw. — Vol.  X.       18 
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The  Ooiirt  say,  the  engineer's  estimate,  if  legally  made,  is 
absolutely  oonclosive  upon  the  rights  of  the  plaintiff,  and 
therefore  *^  he  ought,  in  justice,  to  have  at  least  the  oppor* 
tunity  of  being  present,  when  that  in  which  he  is  so  deeply 
interested  is  done."  That  as  the  contractor  in  such  cases, 
is  dependent  entirely  upon  the  skill  and  integrity  of  the 
company's  agent,  he  ought  at  least  to  have  such  protection 
as  a  right  to  notice  might  afford. 

In  the  case  now  before  the  Oourt,  there  was  no  condi- 
tion in  the  contract  that  the  inspection  of  J.  S.  Brown 
was  to  be  binding  or  conclusive  upon  the  parties.  Aa 
has  been  already  said,  it  was  inserted  for  the  conven* 
ience  of  the  vendors,  and  was  not  in  itself  proof  of 
absohxte  verity. 

But  the  learned  Judge  in  the  case  above  referred  to, 
says :  '*  this  conclusion  alone,  without  some  excuse  on  the 
''  part  of  the  plaintiff  for  not  having  procured  a  proper 
''  final  estimate  to  be  made,  would  not  support  the  decision 
"  of  the  Beferee.  But  such  an  excuse  is  afforded  by  the 
^'  latter  part  of  the  paragraph  in  the  statement  of  facts, 
^* already  cited,  which  states  that  the  defendants  'were 
**  requested '  to  have  estimates,  measurements,  &c.,  made, 
**  and  that  they  '  refused.'  " 

I  am  not  able  to  find  in  the  case  before  us,  any  evidence  of 
a  request  made  to  the  vendors,  to  have  the  hops  inspected* 
or  that  any  objection  was  made  to  them  in  respect  to  the 
quality  or  quantity.  Upon  the  purchase  of  the  contract 
from  the  plaintiff,  the  defendants  became  the  vendees,  an4 
were  bound  to  treat  directly  with  the  Browns  in  respect  to 
the  delivery  of  the  hops.  The  contract  with  the  Browns 
then  belonged  solely  to  the  defendants,  and  the  plaintiff 
had  no  interest  in  it.  His  only  interest  was  in  the  ten  and 
one-half  cents  advance.  If  the  defendants  claim  ed  another 
inspection,  such  claim  was  made  to  the  plaintiff;  if  they 
objected  because  they  had  had  no  opportunity  to  examine 
the  hops,  they  objected  to  the  plaintiff.  I  think  if  they 
had  a  right  for  these  reasons  to  object,  it  should  have  been 
to  the  Browns,  with  whom,  by  the  assignment,  they  had 
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become  the  contracting  parties,  and  who  had  tendered  to 
them  directly  a  delivery  of  the  hops. 
t  To  reverse  the  case.  Suppose  the  defendante  had 
demanded  a  delivery  of  the  hops,  tendering  the  price,  as 
the  contract  gave  them  the  option  of  delivery,  and  it  had 
been  refused  on  the  ground  that  they  could  not  procure 
the  certificate  of  the  inspector,  would  their  inability  to 
furnish  an  inspection  be  a  defense  ?  I  think  not.  They 
could  deliver  without  a  certificate,  the  inspection  being  for 
their  benefit  alone.  The  inspection,  therefore,  was  not  a 
condition  precedent  to  a  delivery.  The  delivery  or  tender 
of  delivery  would  be  good  without  it,  and  it  did  not  con- 
clude the  defendants  from  showing  it  to  be  ^'  erroneous  in 
factj^  as  was  done  in  McMahon  v.  N.  Y.  &  E.  B.  JR.  Co. 
( supra.) 

If  these  views  of  the  law  of  the  case  are  correct,  it  fol- 
lows, that  there  was  no  question  of  fact  to  be  submitted 
to  the  Jury.  The  Browns  had  a  right  to  deliver  on  the  last 
day,  and  demand  payment.  On  the  refusal  of  the  defend* 
ants  to  receive  and  pay,  the  plaiutiff  had  a  right  to  per- 
form for  them,  and  they  are  answerable  for  the  additional 
price  they  agreed  to  pay. 

There  was  no  dispute  about  any  of  the  material  facts  in 
the  case,  and  there  was  therefore  nothing  to  submit  to  the 
Jury. 

The  requests  to  charge,  made  by  the  defendants'  conn-* 
sely  were  of  propositions  contrary  to  those  here  stated,  and 
were  properly  refused. 

None  of  the  exceptions  were  well  taken,  and  judgment 
should  therefore  be  ordered  for  the  plaintifi  on  the  verdict. 
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JMoK  y.  Oriffln. 


OsLAELES  H.  Bae^k,  Plaintiff  and  Bespondent,  y.  James 
0.  Gbiffik,  D^endant  and  Appellant. 

la  an  totton  to  recover  damages  for  bodily  injuries  suFtained  by  the  plaintifl^ 
his  declarations  as  to  his  sufferings,  made  within  a  few  hours  afler  the  com- 
mission of  the  injury,  and  before  he  had  fairly  recovered  from  the  shock 
and  pain,  are  competent  to  go  to  the  Jury;  other  evidence  as  to  the  fact 
'   of  the  injury  being  also  presented. 

(Before  Robbbtbon,  White  and  Monell,  /.  J*.) 

Heard,  November  14,  1862 ;  decided,  January  5,  1863.    . 

Appeal  from  a  judgment  entered  on  a  verdict  for  the 
plaintiff,  recovered  upon  a  trial  before  Mr.  Justice  Bobebt- 
BON  and  a  Jury,  on  the  Sth  of  November,  1861. 

The  action  was  for  an  assault  and  battery. 

One  of  the  plaintiff's  witnesses  (bis  son)  testified,  that  he 
was  not  present  at  the  occurrence  between  the  parties,  but 
saw  the  plaintiff  on  the  evenin^i^  of  the  same  day.  He 
was  then  asked  this  question ;  "Will  you  state  whether  he 
appeared  to  be  hurt?"  which  was  objected  to  by  the 
defendant  and  allowed  by  the  Judge.  The  defendant 
excepted. 

The  witness  answered :  "  When  I  went  in  I  saw  my 
<^  father,  (the  plaintiff.)  He  complained  of  his  back  and 
"  shoulders  a  great  deal.  He  said  he  was  badly  hurt.  He 
^*  did  not  say  how  badly  he  was  hurt,  but  kept  complaining 
^  of  his  back  and  shoulder.  I  think  my  mother  bathed 
"his  shoulder  that  night,  and  the  next  day,  which  was 
•*  Sunday.  He  did  not  go  out*  He  complained  Sunday 
**  of  his  shoulder  and  back.  I  have  also  heard  him  com- 
"  plain  since." 

The  defendant  moved  to  strike  out  the  testimony  of  this 
witness,  as  to  the  plaintiff's  complaining,  as  incompetent 
evidence. 

The  Judge  refused  to  strike  it  out,  and  the  defendant 
excepted. 

The  plaintiff  had  a  verdict. 
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BMOEar  T.  GniBii. 


Niftman^  SliraUony  for  defendant,  appellant : 

Cited,  Page  v.  N.  Y.  Central  B.  B.  Co.,  (6  Dner,  523,) 

Hunt  Y.  Peoph,  (3  Park  Or.,  569,)  Enos  r.  TutUe,  (3  Oonn., 

250,)  1  QreenL  on  £v.,  ^^  110,  111. 

C  Tan  Santvoard,  for  plaintiff,  respondent : 

Cited,  1  Greenl.  Bv.,  ^  102 ;  CaUwell  v.  Murphy,  (11  N. 
T.  E.,  [1  Kem.,]  416.) 

Bt  the  Coubt — MoNELL,  J.  The  only  objection  to  the 
testimony  which  the  Judge  refused  to  strike  out,  was  tiiat 
it  was  not  competent  evidence.  The  plaintiff  had  been 
examined  in  his  own  behalf,  and  testified  that  he  was 
standing  in  the  door  wbidi  led  to  the  yard,  that  the  defend^* 
ant  suddenly  turned  and  went  at  him  with  an  umbrella, 
and  threw  him  out  of  the  door  into  the  yard.  When  the 
plaintiff  recovered,  he  saw  the  defendant  coming  towards 
hun.  ''I  stood  on  the  step  of  the  office,  fadng  inwards, 
^*and  the  first  thing  I  knew,  I  was  lying  out  in  the  yard* 
'*  There  was  marble  on  both  sides  of  the  door  and  lying  out 
•*in  the  yard.  •  •  The  step  was  15  or  18  inches  from  the 
^*  ground.  I  fell  on  the  small  of  my  back  and  shoulder, 
^and  I  went  some  distance,  four  or  five  feet,  into  the 
*<  yard ;  my  feet  went  np  into  the  air.  I  felt  the  effect  of 
^  it  very  much.  It  niade  me  lame  in  the  back,  and  when 
<'  I  sat  down  I  could  scarcely  get  up.  I  feel  the  effects  of 
'<  it  to  this  day  if  I  take  cold." 

It  does  not  distinctly  appear  how  long  it  was  after  the 
injnry,  that  the  complaints  testified  to  by  the  witness  were 
made.  The  occurrence  took  place  at  about  11  o'clock  in 
the  morning,  and  the  plaintiff  complained  ia  the  evening 
of  the  same  day  that  he  was  hart ;  it  was  probably,  theDe^ 
fore,  not  more  than  six  or  eight  hours'  afterward.  • 

The  declarations  of  a  party,  to  be  competent  evidence 
in  bis  own  behalf,  as  forming  ^  part  of  the  res  gesta,  must 
have  been  made  at  the  time  or  shortly  after  the  injury^; 
and  they  are  never  competent  unless  supported  by  otiw^ 
evidence.  * 


142        OASES  IN  THE  SXTPEBIOB  OOUBT. 

Baker  t.  Qridlii. 

In  Aveson  v.  Ld.  Kinnairdt  (6  East,  188,)  which  was  an 
action  on  a  life  policy,  Ld.  Ellbnbobough  allowed  the 
declarations  of  the  wife  who  was  insared,  as  to  the  state 
of  her  health,  to  be  given  in  evidence,  for  the  purpose  of 
proving  by  it  that  she  was  not  really  well  at  the  tibie  she 
was  examined  by  the  surgeon.  And  Lawbbkge,  J.,  says 
(p.  198)  '*it  is  in  every  day's  experience  in  actions  of 
assault,  that  what  a  man  has  said  of  himself  to  his  sur- 
geon is  evidence,  to  show  what  he  suffered  by  reason  of 
the  assault." 

In  Caldwea  v.  Murphy,  (11  K  Y.  B.,  [1  Kern.]  416,)  the 
action  was  for  injuries  received  in  being  overturned  in  one 
of  the  d^endant's  omnibuses,  negligently  driven  by  the 
defendant's  servant  In  answer  to  an  inquiry  by  the  plain- 
tiff's counsel,  as  to  the  condition  of  the  plaintiff's  health 
since  the  accident,  one  of  the  plaintiff's  witnesses  stated 
that  '*he  has  always  complained."  This  the  defendant 
moved  to  have  stricken  out,  and  it  was  refused.  Denio, 
J.,  says  *4t  did  not  &11  witMn  the  rule  which  excludes  the 
declarations  of  a  party  in  his  own  favor.  It  is  one  of 
the  natural  concomitants  of  illness  and  of  phymcal  in* 
Juries,  for  the  sick  or  injured  person  to  complain  of  pain 
and  distress.  A  complaint,  it  is  tnie^  may  be  simulated, 
but  it  is  generally  reiU*  I  think  such  evidence  is  admissi- 
ble from  the  necessity  of  the  case,  and  that  it  may  safely 
be  left  to  the  Jury,  in  connection  with  the  other  evidence 
touching  the  alleged  sick  or  injured  person's  condition." 

In  a  case  in  this  Court,  (Page  v.  N.  T.  Central  B.  JR.,  6 
Duer,  623,)  the  plaintiff  was  ejected  from  the  defendants' 
cars,  and  brought  his  action  for  an  alleged  injury,  and  his 
statements  or  complaints  of  the  injury  made  some  days 
after  were  held  to  have  been  improperly  admitted  as  evi- 
dence. But  there  was  no  other  evidence  of  the  injury, 
and  the  Oourt  say  '*  the  plaintiff  had  not  proved  enough 
to  make  his  own  statements  or  complaint  that  he  had  a 
lame  back,  admissible.  •  •  •  There  should  be  some 
proof  of  actual  injury  other  than  complaints  of  the  party 
himself,  made  several  days  subsequently,  to  justify  the 
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admissioii  of  rach  eomplainto."  And  upon  this  flict, 
the  Oonrt  distiDgoish  the  case  from  Caldwell  y.  Murphy. 

In  this  case  the  complaint  \ras  made  but  a  few  hours 
after  the  iqjury  was  received,  and  before  the  plaintiff  had 
Mrly  recovered  from  the  shock,  and  while  he  was  still 
suffering  with  pain.  It  would  be  doing  great  violence  to 
every  legitimate  presumption  to  say,  under  such  circum- 
stances, that  it  was  to  be  presumed  as  matter  of  law,  to 
be  a  mere  piece  of  simulatiour  so  as  to  exclude  it  from  the 
consideration  of  the  Jury. 

Without,  however,  weighing  the  importance  of  such 
'evidence,  and  its  probable  effect  upon  the  minds  of  the 
Jury,  it  its  sufficient  to  say  that  within  the  cases  to  whidi  I 
have  referred,  it  was  dearly  competent;  and  in  connection 
with  the  other  evideuce  in  the  cose,  was  proper  to  go 
to  the  Jury,  as  tending  to  establish  the  injury  and  the 
extent  of  it 

The  judgment  should  be  affirmed. 


EiiBAZEB  Aybes,  Plaintiff  and  Bespondent,  v.  Matthew 
OTabbbll  et  ol..  Defendants  and  Appellants. 

L  A  plaintiff  m  an  action  who  does  not  demur  to  an  answer  therein  which 
sets  up  as  a  eottnterdaim  a  demand  not  properly  admissible  as  such  in 
floch  action  bnt  takes  issue  upon  it  bj  replying  thereto,  thereby  agrees  to 
try  in  such  action  the  merits  of  such  demand,  and  to  have  the  result  of 
such  trial  avail  therein,  as  though  such  demand  were  the  proper  subject 
of  a  counterclaim  therein,  and  thus  waives  any  right  to  object  on  such 
trial  to  the  admission  of  evidence  to  sustain  it 

2.  The  provisioiis  of  the  CkxLe  regulating  the  taking  of  objections  to  a  oom- 
plaint  may  be  considered  as  impliedly  equally  i4>plicable  to  an  answer 
setting  up  .a  counterclaim ;  and  when  an  issue  of  fact  is  raised  upon  such 
an  answer,  the  plaintiff  must  be  deemed  to  have  waived  every  objection  to 
Ibrm,  not  raised  by  reply  or  demurrer  thereto. 

(Before  RoanrTSOit,  Whiti  and  Momx,  J.  J.) 

Sabmitted,  November  5^  1862;  decided,  January  6^  1861 
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AppBAXi  from  a  Jodgment  on  a  verdict  recovered  by  the 
plaintiff,  upon  a  trial  ^f  the  cause  before*  Mr.  Justice 
MoNEi/L  and  a  Jury,  on  the  17th  of  February,  1862,  and 
from  an  order  denying  a  motion  for  a  new  trial-  on  a  case 
made. 

This  was  an  action  to  recover  rent  agamst  lessees  and* 
their  assignees,  by  the  plaintiff,  who  was  lessor. 
«    The  answer  of  the  defendants  denied  only  the  indebted^ 
ness  without  controverting  the  facts  alleged  in  the  c^m-^ 
plaint    It  set  up,  as  a  counterclaim,  damages  for  injury 
done  to  merehandise  of  the  defendants  by  steam  and  soot 
from  a  bakery  established  by  the  plaintiff  in  the  lower* 
part  of  the  building  leased.    The  plaintiff  pnt  in  a  reply 
taking  issue  on  the  facts  stated  in  the  answer. 
'  The  defendants'  counsel  on  the  trial,  offered  to  prove 
the  tMto  set  up  in  the  answer,  by  way  of  counterclaim^ 
but  they  were  excluded  by  the  Oonrt,  to  which  the  counsel 
excepted,  and  the  plaintiff  recovered  the  full  amount 
claimed. 

Other  exceptions  were  taken  on  the  trial,  not  material 
to  be  stated,  and  an  appeal  was  taken  by  the  defendants 
from  the  judgment  entered  on  the  verdict. 

W.  E.  Bdbinson,  for  defendants,  appellants.  . 

A.  K.  Hadlejf,  fot*  plaintiff,  respondent. 

By  the  Ooubt  —  Bobebtson,  J.  The  Code  allows  sxk 
answer  to  contain  a  statement  of  new  matter  constitutiug 
a  defease  or  counterclaim,  {%  149;)  defines  the  persons 
between  whom,  aud  the  actions  in  which,  a  counterclaim 
may  be  pleaded ;  and  specifies  the  nature  of  the  causes  of 
actiou  which  may  be  set  up  as  such,  (%  150.)  The  persons 
axe  those  between  whom  a  separate  judgment  may  be 
given  in  the  action.  The  actions  may  be  for  other  causes 
besides  those  arising  on  contract,  {Xenia  Branch  Bank  v. 
Lee^  7  Abb.  Pr.,  372 ;)  subject  only  to  the  condition  that 
where  they  are  not  on  a  contract  the  counterclaim  must 
arise  out  of  the  transactioii  tohich  is  the  faundation  of  the 
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dmm  or  he  connected  with  the  ettbjeet  of  the  iteHon.  The 
plaintiff  has  the  priyilege  of  replying  to  an  answer  con*- 
taining  new  matter,  by  denial  of  its  allegations  if  it 
constitutes  a  eounterclaim,  or  by  demurrer,  if  it  does  not. 
(%  153.)  If  he  fiiils  to  do  either  within  a  certain  time  the 
itefendant  may  obtain  whatever  judgment  he  is  entitled 
to,  upon  such  statement,  and  even  a  writ  of  inquiry  of 
damages.  (^  154 ;  MUler  y.  Loeee^  9  How.  Pr.,  356 ;  ffough- 
ton  V.  Townsendj  8  Id.,  441 ;  Quin  v.  Chambers,  1  Duer, 
673.)  The  defendant  has  also  the  privilege  of  demurring 
to  a  reply  to  a  defense  set  up  in  the  answer,  and  is  required 
ft>  state  the  grounds  of  his  demurrer.  {White  v.  Jop^  3 
Eem.,  89.) 

The  Gode  specifies  certain  objections  to  a  complaint, 
which,  when  they  appear  on  its  face,  may  be  taken  by 
demurrer,  (^  144 ;)  or  by  answer,  when  they  do  not  (^  147.) 
The  defendant  is  held  to  have  waived  them  if  he  does  not 
take  them  by  one  of  those  modes,  unless  they  are  objec- 
tions either  to  the  jarisdiction  of  the  Oourt  or  the  sufll- 
eiency  of  the  facts  stated  in  the  complaint  to  constitute  a 
eanse  of  action,  i^  148.)  Any  provision  in  similar  lan- 
guage for  demurrers  to  answers  or  replies  is  wanting. 
It  has  however,  been  held,  that  the  objections  that  the 
answer  does  not  state  enough  to  show  a  defense  roust  be 
taken  by  demurrer.  (Fdbricotti  v.  Launitz,  3  Sandf.,  743.) 
Even  a  complaint  may  be  attacked,  on  demurrer  to  au 
answer,  for  iusufiiciency  or  not  showing  jurisdiction  in  the 
Court,  {People  v.  Banker,  8  How.  Pr.,  261 ;  Fry  v.  Bennett, 
5  Sandf.,  54 ;  Stoddurd  v.  Onondaga  Ann.  Conf.,  12  Barb. 
575,)  unless  the  answer  sets  tij>  a  counterclaim.  Tlie  reasons 
expressed  for  the  doubts  as  to  a  counterclaim,  show  how 
entirely  it  is  looked  upon  as  a  new  action  grafted  on  the 
original  one-  {Graham  v.  Dannigan,  6  Duet,  629.) 

A  plaintiff  cannot  disregard  an  issue  formed  by  liira, 
upon  the  ground  that  it  is  upon  an  immaterial  allegation. 
(Livingston  v.  MiUer,  4  Seld.,  289.)  Even  an  allegation, 
the  omission  of  which  would,  on  demurrer,  make  an  answei* 
defective  as  a  defense,  may  be  considered  as  so  far  supplied 
Bosw.— Vol.  i       Id 
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by  a  faibiie  ]ta  denuar,  aa  to  Jtilloif  vavidenc^  .of  it  .pn  t^ 
trial,  (TT^i*^  t.  Slfen^im  ^.  Keco.^  248 ;)  aipid  ,yf)t  if  such 
answer  as  a  cooiat^elaim  were  entirely  defective  ia  sbow- 
iB£  .a  gOQd  cause  of  actipn  (igainst  the  plain  tiff  the  defendr 
ant  woiild  be  depidyed  pf  the  benefit  of  it.  {Bayeey.  Brawn^ 
7  Barb.,  81.) .  Sa  that  the  jrules  applicable,  to. objections  to 
a  complaint  may  be  cgoisidered  as  equally  applicable  to  aa 
answer  setting-up  ;a  coiinteiclai.qi ;  and  wheroan  issue  of 
fact  is  raised  upon  it,  the  plaiptiff  must  be  deemed  to 
have  waiTed  other  ol^ec[tio|is  to  form  or  any  amendable 
defect 

A  def^nda^t  jmay  have  a  oqunterdalm  interposed  hj 
him  rejected  on  the  trial  as  not  proved.  But  is  he  pre- 
cluded from  settiqg  off  a  raooyery  for  a  good  cause  of 
action  set;  up:  in  his  answer  and  proved,  sipply  because  it 
IB.  not  a  sulyeQti  of  set-off  in  this  action  if  objected  to  ? 

It  is.v^ry  cjle^  that  the  def<^ndants  could  h^ve  obtained 
judgment  for  the  daim  set  out  in  the  answer,  under  sec- 
tion 154  of  the  Oode,  if  the  plaintiff  neither  joined  issue 
on  the  facts  ,n<Hr  demurred  to  tbdr  sufficiency ;  on  such  an 
appliot^tion  the  Opurt  would  npt  have  passed  on  such  suf- 
ficiency, but  would  leave  the  plaintiff  to  his  demurrer.  But 
the  p}aiptiff  having  joined  issue  on  the  facts,  the  defend^ 
ants  were  compelled  tp  prqceed  to  ti^al  of  them«  Their 
lEuluie.to  appear  and  giv^,  evidence  would  have  made  the 
judgment  agaJQst  them»  on  the  issue  so  joined,  final ;  as 
the  pleadings,  where  they  exist,  and  issues  framed  by  them» 
are  the  sole  test  of  what  has  been  determined  by  a  pre- 
vious adjudication.  {Burdicky.Pqstf  12  Barb.,  168.)  They 
^uld  not  bring  a.  new  suit  for  the  same  cause  of  actioot 
and  claim  that  the  judgment  against  them  in  this  was  not 
binding,  nierely  because  the  claim  was  not  a  proper  sub- 
ject of  set-off.  The  plaintiff,  therefore,  prevented  the 
defendants  from  taking  judgment  by  default,  but  failed 
to  object  by  demurrer  in  proper  form  and  at  the  proper 
time,  to  a  trial  of  their  claim  in  this  cause,  and  compelled 
the  defendants  to  prepare  for  trial  upon  the  issues  of 
fact  joined,  at  the  hazard  of  a  perpetual  bar  againei 
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My  action  foe  the  same  caase»  Tbey  oaanot  therefore 
he  allowed  thaa  to  easnare  the  defeDdants,  aad  must 
he  held  to  have  waived  all  olgectioDS  to  trying  in  this 
action,  the  cause  of  action,  if  any,  set  ont  in  the  answer. 

The  permission  to  the  plaintiff  to  demur  to  an  answer» 
when,  upon  its  faoe,  it  does  not  cons^tote  a  defense  or 
connterdaim,  and  to  reply  where  it  does,  and  the  authority 
to  the  defendant  to  ent^  up  judgment  where  he  does 
neithw,  constitute  the  only  modes  of  disposing  of  a  de- 
fense or  counter  attack,  consisting  of  a  set-off  or  counter^ 
claim.  The  exception  of  the  want  of  jurisdiction  of  the 
Court  and  insufficiency  of  the  statement  of  the  cause  of 
aetimi  only,  in  a  pleading,  from  the  rule  requiring  the 
demurring  party  to  set  out  his  objections,  shows  the  policy 
of  the  Code  in  regard  to  them,  to  compel  a  party  to  take 
them  at  the  earliest  period,  and  apprise  his  adversary 
of  their  nature,  to  enable  him  to  obviate  them.  The 
denial  of  the  right  of  setting  off  damages  for  a  cause  of 
action  because  it  is  a  tort  is  purely  technical.  If  a  sepa- 
rate aSstion  should  be  brought  and  a  recovery  had,  the  Court 
might  have  permitted  the  same  result  by  a  set-off  of  the 
judgments.  There  is  therefore  no  hardship  or  irregularity 
in  allowing  defendants  to  waive  such  second  action  and 
a4>pUcajtion,  and  propose  to  reach  the  same  result  by  a 
trial  and  judgment  in  this,  and  for  the  plaintiff  to  accept 
the  offer,  by  a  reply,  taking  issue  on  the  facts,  instead  of 
rejecting  it  by  a  demurrer. 

That  the  erroneous  exclusion,  by  the  Court,  of  a  counter^ 
daim  i»operly  in  issue,  would  be  fatal  to  the  claim  in 
another  suit  is  well  settled.  (Jaohson  v.  Farkhurstj  5 
Johns.,  128 ;  Grant  y.  Button,  14  Id.,  377.)  So  where 
pleaded  and  not  objected  to,  although  the  set-off  was  a 
tort,  it  would  be  equally  fatal.  {King  v.  Fuller^  3  Cai., 
152 ;  McLean  v.  Sugarin,  13  Johns.,  184 ;  Wilder  v.  Oase, 
16  Wend.,  683.  The  record  would  establish  the  points  in 
issue ;  and  proof  of  the  exclusion  of  testimony  would  be 
as  useless  to  defeat,  as  proof  of  its  reception  if  not  relating 
to  daima  in  the  plead^s,  would  be  to  extend  the  effect 
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of  that  record.  {CampMl  v.  Butts,  3  K.  Y:  B.,  [3  Oomst^] 
173.)  If  the  defendants  do  not  recover  in  this  action  for 
the  damages  alleged  to  have  Seen  sustained  by  them  by 
the  acts  set  out  in  their  answer,  they  never  can  in  any 
other.  It  therefore  lay  with  the  plaintiff  at  the  time  of 
putting  in  his  reply,  to  determine  whether  both  he  and  the 
defendants  should  be  bound  by  the  result  of  the  trial  in 
this  action  of  the  issues  offered  by  the  defendant  He 
made  his  election  and  both  parties  are  now  bound  by  such 
stipulation  of  record! 

The  exdusion  of  the  evidence  offered  by  the  defendants 
to  sustain  their  answer  was  therefore  erroneous,  and  the 
judgment  should  be  reversed  with  costs  to  abide  the 
event. 


Joseph  B.  YAioinTH,  Plaintiff  and  Appellant,  v.  Jakes 
B.  Tatlob,  Defendant  and  Besppndent 


1.  An  exception  to  a  part  of  the  charge  of  a  Judge,  presents  for 
tion  only  the  legal  proposition  which  the  part  excepted  to  affirms. 

2.  Where  the  part  excepted  to^  consists  of  a  statement  of  the  position  takea 
by  the  counsel  of  one  of  the  parties,  and  states  eyidence  which  it  affirms 
was  giren,  a  general  exception  to  it  will  not^  on  an  appeal  from  the  judg- 
ment^ enable  the  excepting  party  to  insist  that  in  truth  no  such  evidence 
was  given,  especially  when  the  case  does  not  state  that  it  was  not  given ; 
and  the  only  ground  for  insisting  that  it  was  not  given,  is  the  fact  that  it  ia 
not  contained  in  the  case  and  exceptions. 

8.  If  the  excepting  party  desired  to  call  the  attention  of  the  Judge  to  the 
fact  that  he  was  mistaken,  as  to  such  evidence  having  been  given,  he  shonld 
have  done  so  directly  and  in  a  way  to  infbrm  the  Judge  thereof,  and  have 
requested  him  to  admonish  the  Jury  that,  in  fact^  no  such  evidence  had 
been  given ;  and  if  the  Judge  had,  from  misapprehension,  refused  to  correct 
the  error,  the  party  prejudiced  thereby  would  be  entitled  to  relief,  on  hia 
nation  for  a  new  trial  on  a  case. 

(Before  Boswortii,  Ch.  J.,  and  RoBimrROK  and  Barbottr.  J.  J.) 
Heard,  December  1, 1862;  decided,  Januaiy  17,  1862. 
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Appeal  from  a  judgment  and  an  order  denying  a  new  trial. 

This  action  was  brought  to  recover  the  amount  of  a 
promissory  note  for  |3,934A^,  made  by  the  defendant 
to  the  plaintiff's  order,  dated  April  11, 1853,  and  payable 
four  months  after  date.  The  defense  was,  that  this  note 
was  given  in  renewal  of  other  previous  notes  of  the  same 
amount,  simply  to  liquidate  the  amount  of  a  claim  which 
the  plaintiff  had  upon  the'defendant,  for  commissions  on 
advances,  &c.,  made  by  him  in  the  business  carried  on  by 
the  defendant,  and  in  which  the  plaintiff  had  an  interest ; 
that  the  plaintiff's  claim  was  contingent  upon  profits  being 
made,  and  that,  in  fact,  no  profits  had  been  made,  but, 
on  the  contrary,  large  losses  had  been  sustained  by  the 
defendant 

The  cause  was  tried  before  Mr.  Justice  Woodbupf  and 
a  Jury,  on  the  18th  of  December,  1860. 

The  note  first  given  for  the  amount  of  the  commissions 
accruing  to  the  plaintiff,  was  payable  on  demand.  It  was 
renewed  by  the  substitution  of  others  from  time  to  time,  the 
last  of  which  was  the  note  in  suit  payable  at  four  months. 

John  M.  Way,  a  witness  for  the  defendant,  testified,  in 
relation  to  the  giving  and  renewing  of  these  notes.  It 
appeared  from  the  case,  as  settled  for  this  appeal,  that 
when  asked  in  reference  to  hi^  recollection  about  the 
notes,  he  said  that  there  was  a  memorandum  that  refreshed 
his  recollection.  It  did  not,  however,  appear  that  this 
memorandum  was  put  in  evidence  or  given  to  the  Jury^ 
except  so  far  as  that  is  implied  in  a  statement  made  by 
the  Judge  in  his  charge,  that  the  defendant  relied  on  this 
memorandum  as  disproving  the  plaintiff's  view. 

The  Jury  found  a  verdict  for  the  defendant,  who  moved 
for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, and  also  upon  the  case  and  exceptions ;  and  this 
motion  having  been  denied  and  judgment  entered,  he  took 
the  present  appeal. 

S.  E.  LyoHj  for  plaintiff,  appellant 

E.  W.  StaughtoUf  for  defendant,  respondent 
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Br  THB  Court — Boswobth,  Oh.  J.  The  portion  of 
the  charge  first  excepted  to,  is  part  of  a  series  of  state- 
.  ments  made  by  the  Court,  in  presenting  to  the  Jury  the 
defendant's  theory  of  the  case ;  the  positions  he  took  as 
to  its  actual  facts,  and  the  results  which,  he  claimed,  that 
certain  of  the  evidence  given,  tended  to  establish. 

In  the  course  of  these  statements,  the  Court  remarked, 
that  the  defendant  insisted,  that  a  certain  view  or  idea 
contended  for  by  the  plaintiff  was  disproved,  not  only  by 
certain  circumstances,  which  are  specified,  *•  but  the  fur- 
ther circumstance  testified  to  by  Mr.  Way,  who  gave  evi- 
dence as  to  the  correctness  of  the  memorandum  on  11th 
September,  1852 :  *  Exchanged  and  gave  new  note  for  five 
months,  for  the  same  object,  and  on  the  same  conditions :' 
Which  the  defendant  insists  is  a  perfect  refutation  of  the 
idea,  that  when  the  note  was  given,  it  was  given  with  any 
understanding  that  that  was  to  close  the  matter.'* 

The  case  states,  that  '^  the  plaintiff  then  and  there  dnly 
excepted,  and  now  excepts  to  all  that  portion  of  the  charge 
of  the  said  Judge  beginning — 'But  the  further circum 
stance,' "  &c.,  this  being  the  portion  of  the  charge  above 
quoted. 

The  appellant  now  insists,  that  the  memorandum  of  the 
11th  of  September,  1832,  ivas  neither  read  to  the  Jury,  noi 
given  in  evidence,  and  that  the  statement,  by  the  Judge, 
that  Way  had  testified  to  its  correctness,  and  of  its  con 
tents,  was  an  error  which  is  reached  by  the  exception,  and 
which  entitles  the  plaintiff  to  a  new  trial. 

The  exception  does  not  specify  as  its  gronnd,  nor  was  it 
suggested  to  the  Couit,  that  the  plaintiff  insisted  that  the 
memorandum  had  not  been  made  evidence.  Nor  is  there 
anything  in  the  case  showing  that  it  was  not  made  evi- 
dence. The  contents  of  it  do  not  apx)ear  in  the  case, 
except  in  the  charge  of  the  Judge,  and  that  is  all  the 
ground  there  is  for  alleging  that  it  was  not  put  in  evidence. 

Way,  in  his  testimony  about  two  certain  notes,  and  his 
recollection  in  regard  to  them,  said  '*  There^  is  a  memorau 
dum  that  refreshes  my  recollection." 
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The  charge  of  the  Judge  purports  to  state  the  contents 
of  this  memorandam,  In  its  precise  words,  and  professes  to 
restate  the  argument  made  by  the  defendant's  coun^l 
based  thereupon. 

There  is  nothing  in  the  case  tending  to  show,  that  tbe 
defendant's  counsel  did  not  take  the  precise  position  stated 
by  the  Judge,  or  affirming  that  the  memorandum  was  ndt 
teadj  nor  its  contents  stated  by  coubsel,  without  objection, 
to  the  Jury,  nor  that  the  Judge  did  not  state  its  contents 
aceurately. 

This  part  of  the  charge  does  not  state  any  rule  of  law, 
as  itfecting  eitha  iiarty,  and  therefore  does  not  present 
any  rule  of  law  inaccurately^ 

If  the  memorandum  had  not  been  given  in  evidence, 
and  if  its  contents  were  first  made  known  to  the  Jury  by 
the  charge  of  the  Judge,  it  was  the  duty  of  plaintiff's  coun- 
sel, if  he  desited  to  correct  any  misapprehension  of  the 
Judge  in  this  regard,  and  to  have  the  Jury  informed  that 
it  was  not  in  evidence,  and  that  they  knust  not  be  influ* 
enced  by  it,  to  have  called  the  attention  of  the  Judge  to 
the  fact  that  it  was  not  in  evidence,  and  request  him  to  so 
inform  the  Jury. 

And  the  case  and  exceptions  should  have  been  settled 
so  as  to  state  that  it  was  not  given  in  evidence. 

Then  if  it  also  appeared,  that  the  Judge  refused  to  make 
the  proper  correction  and  instpuction,  the  question  would 
be  presented,  which  the  appellant  now  seeks  to  raise. 

We  consider  it  quite  clear  that  there  is  nothing  in  the 
exception  as  the  case  presents  it. 

The  point  and  object  of  an  exception  should  be  so  pre- 
sented, that  notice  may  be  given  to  the  Court  and  opposite 
party.  (Simpson  v.  Downing^  23  Wend.,  318.)  ''  The  sub- 
stance of  the  exception  should  always  be  settled  and 
dearly  understood,  or  be  such  that  it  is  capable  of  being 
understood  and  noted  down  at  the  trial.  The  matter  to 
which  it  applies,  should  always  be  well  understood  there." 
(Id.,  319.) 

An  exception  ought  to  be  on  some  point  of  law,  either 
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in  admittiDg  or  ezdnding  evidence^  or  some  matter  of  la\r 
arising  upon  a  fact  not  denied,  or  upon  a  hypothetical  fact 
or  series  of  facts  which  it  is  submitted  to  a  Jury  to  de* 
termine,  in  which  the  party  excepting  is  overruled  by  the 
court.  {Oraham  v.  Camman^  2  Gai.,  168.) 

It  does  not  lie  to  the  comments  of  the  Judge  upon  the 
evidence,  as  they  are  always  understood  to  be  not  binding 
on  the  Jury.  {The  People  v.  White,  14  Wend.,  Ill  and  116 ; 
NoUon  V.  Mosea,  3  Barb.,  31,  34.) 

It  is  enough  to  say,  that  the  objection  now  sought  to  be 
raised  under  this  exception  was  not  even  called  to  the 
attention  of  the  Judge ;  it  certainly  was  not  presented  to 
him  for  decision;'  ( Ward  v.  Lee^  13  Wend.,  43.) 

The  parts  of  the  charge,  secondly  and  thirdly  excepted 
to,  are  free  from  error. 

The  plaintiff  was  not  entitled  to  a  peremptory  instruc- 
tion,  that  a  verdict  be  rendered  in  his  favor. 

The  case  was  fairly  submitted  to  the  Jury.  The  posi- 
tion taken  by  the  parties  respectively,  it  is  conceded,  was 
clearly  and  fairly  presented.  No  rule  of  law  stated  to  the 
Jury  was  erroneous. 

There  is  nothing  in  the  case  showing  affirmatively  any 
Buch  inaccuracy,,  as  it  is  now  alleged,  (in  support  of  the 
exception  first  taken  to  the  charge,)  that  the  Judge  iuad- 
yertontly  committed.  Looking  at  the  case  and  exceptions, 
as  a  case,  we  cannot  say  that  it  appears  that  injustice  was 
done  to  the  plaintiff,  which  will  justify  the  granting  of  a 
new  trial. 

No  case  is  made  for  granting  one,  on  the  ground  of 
newly  discovered  evidence,  or  surprise  at  the  trial. 

The  judgment  and  order  should  be  affirmed. 

BoBBBTSOK,  J.  I  Testimony  was  given  on  the  trial  of 
this  action,  although  not  by  the  witness  Way,  that  four 
notes  were  given  in  succession  at  the  maturity  of  each 
^  other,  taking  the  discount  off  each  note,  in  payment  of  the 
preceding  one.  He  merely  testified,  on  his  direct  exam- 
ination, that  no  other  consideration  was  given  for  any  of 
those  notes  which  had  been  delivered  by  him,  except  that 
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stated  in  a  receipt  given  for  tbe  first  note,  and  that' such 
notes  were  not  paid  by  checks  drawn  on  his  bank  by  the 
defendant.  The  i>laintiff  testified,  that  each  of  such  notes 
was  given  in  payment  of  an  antecedent  one ;  that  is,  he 
disconnted  each  new  note  and  received  the  proceeds  back 
in  payment  of  the  old  one.  Way,  on  his  cross-examini^ 
tion,  after  stating  that  lie  wrote  the  notes,  was  asked,  '^Is 
that  all  your  recollection  abo4it  them?"  and  answered, 
apparently  demonstratively,  ^^  There  is  a  memorandum 
that  refreshes  my  recollection."  And  again  was  asked, 
apparently  demonstratively,  also,  ^'  This  does  not  refresh 
**  your  recollection  as  to  any  conversation  with  Mr.  Yar- 
**  num  at  the  time  it  was  delivered  ?  "  To  which  he  an- 
swered, ••  No,  sir."  It  does  not  expressly  appear  by  the 
case  whether  any  memorandum  was  or  was  not  exhibited 
on  either  occasion  or  what  its  contents  were.  And  the 
appeal  being  on  an  exception,  so  much  of  what  took  place 
on  the  trial  should  be  in  the  case  as  would  be  enough  to 
sustain  that  exception. 

The  learned  Judge  charged  the  Jury  that  the  defendant 
insisted  that  the  plaintiffs  idea,  that  the  note  in  suit  was 
given  in  payment  and  satisfaction  of  a  prior  note,  was 
disproved  not  only  by  certain  drcnmstances,  but  also  by 
'*  the  further  circumstance  testified  to  by  Mr.  Way ;  who 
''  gave  evidence  as  to  the  correctness  "  of  a  certain  memo* 
"  randum.  The  Judge  then  stated  what  is  supposed  to  be 
"  its  contents,  to  wit :  '*  Exchanged  and  gave  new  note  for 
^  five  months  for  the  same  object,  and  on  the  same  condi- 
*^  tions."  Of  course,  the  circumstance  testified  to  by  Mr. 
Way,  alluded  to  by  the  Judge,  was  not  merely  the  abstract 
&ct  of  the  correctness  of  a  memorandum,  of  whose  con- 
tents they  were  to  know  nothing,  but  tbe  facts  stated 
therein.  If  so,  it  appears  to  me,  his  testimony  was  directed 
to  snch  facts.  He  stated  that  no  other  consideration  was 
given  for  the  note  in  suit,  except  that  stated  in  a  receipt 
given  for  the  first.  That  certainly  was  evidence  to  some 
extent,  as  to  both  notes  being  for  the  same  object  and  on 
the  same  conditions.  The  witness  also  testified  that  some 
Bosw.— Vol.  X       20 
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memorandum  lefineshed  his  memory ;  if  the  one  refened 
to  in  the  charge  waa  the  same,  that  certainly  yms  also 
some  testimony,  however  slight,  as  to  its  accoraoy  as  a 
memorandoui. 

It  strikes  me  forcibly  that  if  the  question  on  the  cros&- 
examination  of  Way  as  to  refineshing  his  memory,  refeiis 
to  the  same  memorandum,  the  defendant  made  it  evidence, 
otherwise  how  coukl  the  Jury  decide  on  the  degree  of 
credibility  of  the  witness,  without  knowing  whether  sndi 
memorandum  was  likely  to  refresh  his  memory,  as  to  a 
conversation  ?  The  question  was  asked,  evidently,  merely 
to  discredit  the  witness,  in  case  his  answer  was  in  a  par- 
ticular way. 

But  one  question  raised  is,  whether  when  a  memoran- 
dum spoken  of  by  a  witness  as  refreshing  his  memory,  baa 
•not  l>een  read  as  evidence,  a  general  exception  to  a  charge 
of  a  Judge,  that  the  defendant  insists  that  the  facts  stated 
in  such  memorandum,  the  contents  of  whidi  are  first  given 
by  such  Judge,  refutes  the  plaintiflTs  theory  of  the  case,  is 
sufficient  to  set  aside  the  trial.  Olearly,  if  in  the  course 
of  the  trial  the  Judge  had  i|niNX>perly  enabled  the  Jury  t6 
hear  such  contents  by  asking  a  witness  to  read  them  or 
inquiring  as  to  their  truth,  the  objection  must  have  been 
iaken  to  the  reading  or  the  question.  If  such  contents 
are  first  stated  in  the  chaige,  the  exception  should  equally 
point  out  the  nature  of  the  objection. 

If  the  ground  now  assumed,  be  that  the  Judge  mis- 
stated any  testimony  given  by  Way,  the  correction  should 
)iave  been  made  at  the  time.   {NolUm  v.  ifo^es,  3  Barb.,  31.) 

The  question  whether  the  defendant's  theoiy  was  impro- 
perly submitted  to  the  Jury,  because  there  was  no  evidence 
to  sustain  it,  of  course  cannot  be  raised. 

It  would  be  laying  a  trap  for  an  adversary,  to  allow  a 
party  to  take  the  chance  of  a  verdict,  and  then,  if  a  Judge 
sboiUd  appear  by  the  case  made  to  have  misstated  the 
evidence  in  a  single  point,  without  his  attention  being 
called  to  it  on  the  trial,  to  allow  sudi  party  upon  a  general 
exceptiou  to  sudi  statement,  to  ask  for  a  new  trial. 
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Eor  these  reasoos,  as  well  as  those  stated  in  the  opinion 
of  the  Court,  I  think  a  new  trial  shoald  be  refused,  and 
ibe  judgment  aflSrmed. 


Thomas  Dbnnistouk,  Plaintiff  and  Appellant,  v;  Gay- 
IX)BD'  B.  HuBBBLL,  Defendant  and  Bespondent. 

L  Where  lessees,  haying  an  unexpired  term,  assign  all  their  property  in  trust 
for  the  benefit  of  creditors,  and  the  assignment  does  not  disclose  the  exist- 
ence of  the  lease,  and  the  assignee,  at  the  time  of  accepting  the  assignmenl^ 
is  not  aware  that  the  assignors  owned  such  a  lease,  and  does  not  acce|it 
the  lease  or  enter  on  the  preotises,  he  is  not  made  liable  for  rent  subse- 
qoentlj  accruing  upon  the  lease,  by  the  mere  fact  that  he  collected  from 
sub-tenants,  of  a  small  portion. of  the  demised  premises,  moneys  specified  in 
the  assignment  and  schedules  as  due  from  them  upon  open  account,  but 
which,  in  fact,  were  due  as  rent  of  such  portions  of  the  premises,  and  whioh 
had  not  accrued  at  the  time  the  asngnment  was  madi. 

(Before  Bosworth,  Ch.  J.,  and  Robertson  and  Barbour,  J.  J,) 
Heard,  December  3,  1862;  decided,  January  17,  1863. 

Appeal  from  a  judgment  in  favor  of  the  defendant, 
entered  upon  the  report  of  Livingsrton  Livingston,  Esq.,  th6 
Beferee  before  whom  the  issues  in  the  action  were  tried. 

The  plaintiff  sued  to  recover  one-quarter's  rent,  which 
fell  due  on  the  first  of  August,  1861,  under  a  lease  made 
by  him  to  Erastus  Z.  Wright  and  Theodore  Mace,  of  a 
store  in  Beekman  street,  in  the  City  of  New  Ikyvk.  The 
lease  was  made  in  May,  1859,  and  Wright  and  Mace  occu- 
pied the  lower  portions  and  basement  of  the  building  in 
their  business,  and  sub-let  one  portion  of  the  lofts  to  the 
firm  of  B.  J.  Eyre  &  Co.,  at  the  rent  of  $350,  payable 
quarterly,  and  another  portion  to  H.  H.  Taylor  &  Brother, 
at  the  rent  of  $200,  payable  quarterly,  during  the  year, 
from  the  first  of  May,  1861,  to  the  first  of  May,  1 862 

On  the  18th  day  of  July,  1861,  Wright  &  Mace  having 
become  insolvent,  (and  having  previously  sold  to  the  firm 
of  Pattee,  Yale  and  MacFatlane  all  their  stock  of  goods, 
fixtures   and   visible   propefrty,  and  which,  except   the 
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fixtures,  had  been  removed  by  Pattee,  Yale  &  MacEar^ 
lane,  the  purchasers,)  made  to  the  defendant  a  general 
assignment,  for  the  benefit  of  their  creditors,  of  all  th«iit 
property,  real  and  personal,  of  every  name  and  nature, 
save  such  as  was  exempt  from  execution.  No  mention 
was  made  in  the  assignment  of  the  lease  from  the  plaintiff, 
or  of  the  leases  from  Wright  &  Mace  to  B.  J.  Eyre  &  Oo., 
and  to  H.  H.  Taylor  &  Brother. 

On  the  7th  day  of  August,  1861,  Wright  &  Mace  made 
and  executed  the  inventory  and  schedule  of  their  assets 
and  effects  and  indebtedness,  required  in  the  case  of  such 
assignments,  by  the  act  of  April  13th,  1860,  and  the  same 
were  afterwards  filed  on  the  11th  day  of  August,  1861. 
This  inventory  and  schedule  Inentioned  in  the  list  of 
Indebtedness  $1,750  as  rent  due  to  the  plaintiff.  That  sum 
was,  in  fact,  tbe  rent  from  February  1st,  1861,  to  August 
1st,  1861.  It  also  mentioned  one  sum  of  $87.50,  as  due  to 
Wright  &  Mace*  from  B.  J.  Eyre  &  Go.  on  open  account, 
and  one  sum  of  $50,  as  due  to  Wright  &  Mace  from  H.  H. 
Taylor  &  Brother,  on  open  account. 

Oa  the  15th  and  20th  days  of  August,  respectively,  the 
defendant,  by  an  agent,  collected  these  sums.  The  finding 
of  the  Beferee,  in  reference  to  the  circumstances  under 
which  these  sums  were  collected,  was  as  follows : 

"  24.  That  said  sum  of  $50  was  collected  by  said  defend- 
ant of  H.  H.  Taylor  &  Bro.,  by  a  young  man  named 
Brown  ;  tj^at  said  Brown  called  and  demanded  the  rent ; 
that  one  of  said  firm  said  to  Brown,  that  if  he  paid  tbe 
rent  he  must  have  Mr.  Hubbell's  receipt  for  it ;  that  Brown 
went  away  and  brought  the  receipt  inserted  in  the  case, 
upon  which  the  check  for  $50,  payable  to  Oaylord  B* 
Hubbell,  assignee,  was  delivered  to  said  Brown. 

*'  25.  That  Brown  was  the  agent  of  said  defendant  in  col- 
lecting said  $50,  and  having  demanded  it  as  rent,  and 
being  told  that  if  it  was  paid,  the  receipt  of  Mr.  Hubbell 
must  be  given  for  it,  and  Brown  returning  for  the  rent, 
with  the  receipt  in  question,  and  delivering  it,  and  receiv- 
ing the  amount  in  question,  and  the  defendant  having 
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been  examined  as  a  witness  in  his  own  behalf,  and  not 
denying  that  said  Brown  was  his  agent,  and  authorized  to 
give  the  receipt  in  question,  the  legal  inference  is  that 
Hubbell,  when  he  received  the  monej%  knew  that  the  $60 
was  for  rent  of  part  of  the  premises  in  question,  up  to  1st 
August,  1861,  and  I  therefore  find  that  the  defendant, 
when  he  received  said  sum  of  $50,  knew  that  said  sum  was 
for  rent  of  part  of  said  premises  up  to  1st  August,  1861  .'* 

The  Seferee  further  found  that  the  defendant  did  not 
enter  upon  the  premises ;  that  it  would  not  have  been  for 
the  iujerest  of  the  creditors  for  him  to  assume  the  lease ; 
that  he  did  not  elect  to  assume  it,  nor  do  any  act  to  make 
him  liable  for  it ;  and  found,  as  a  final  conclusion  of  law, 
that  the  defendant  was  entitled  to  judgment. 

The  other  details  of  his  report,  so  far  as  material  to  the 
questions  decided  by  the  Court,  are  fully  stated  in  the  opin- 
ion of  BOSWOBTH,  OIl  J. 

B.  Gosmariy  for  plaintiff,  appellant. 

I.  The  burden  of  proof  that  the  assignee  had  rejected 
the  term,  rested  on  the  assignee,  and  there  being  no  proof 
of  such  rejection,  he  is  liable  on  the  covenants  of  the  lease 
for  the  rent  in  question.  {Muir  v.  Glinsman,  N.  Y.  Superior 
Court,  January  Term,  1856.) 

A.  When  {ji  lease  or  term  is  specifically  mentioned  in  an 
assignment,  the  delivery  of  the  assignment,  and  acceptance 
by  the  assignee  thereof,  passes  the  estate,  and  renders  the 
assignee  liable  on  the  covenants  of  the  lease,  without 
reference  to  whether  he  has  taken  possession  or  not 
(Walker  v.  Beeves,  2  Dougl.,  461 ;  WM  v.  BusseU,  3  T.  E., 
400 ;  Brett  v.  Cumberland,  Cro.  J.,  621 ;  Parker  v.  TTeftfc, 
3  Salk.,  6 ;  Paimer  v.  Edwards,  1  Dougl.,  187 ;  Williams 
V.  Bosanquet,  1  Brod.  &  B.,  238,  [5  Com.  L.  B. ;]  Walton  v. 
Cronleg,  14  Wend.,  63 ;  Provost  v.  Colder,  2  Id.,  617.) 

The  delivery  and  acceptance  of  a  general  assignment  is 
equally  effective,  according  to  its  purport,  and  if  the  grant- 
ing clause  is  fairly  sufficiently  comprehensive  to  embrace 
term  for  years,  the  term  passes,  and  as  against  the  assignors 
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the  delivery  is  eondusive.  Tlie  ooly  difGdreuoe  is  as  to  tha 
assignees'  aoceptanoe.  In  the  first  ease,  the  assigiiment 
being  specific,  the  acceptance  is  specific  and  conclusive 
In  the  last  case,  the  assignment  not  being  specific*  the 
acceptance  by  the  assignee  is  not  specific,  and,  therefbiCb 
IK^t  conclusivei  bat  prima  fade  or  presumptive  merely,  and 
subject  to  his  rejection  or  disclaimer. 

.  B.  The  case  of  Journeay  v.  BrackJeiff  in  th<i  New  York 
Oommou  Pleas^  (1  Hilt.,  447,)  is  not  well  considered  in  so 
far  as  it  holds  that  the  term  remains  in  the  assignor*  The 
cases  cited  by  the  learned  Justice  to  sustain  this  position 
arose  under  the  English  Bankruptcy  Acts,  and  the  authority 
of  those  cases,  as  applicable  to  a  voluntary  general  assign- 
ment for  the  benefit  of  creditors,  is  expressly  repudiated 
and  discarded  by  the  English  Courts.  {Haw  v.  Ktnnett^  3 
Adolph.  &  Ellis,  659.) 

II.  The  receipt  of  rents  from  the  sub-tenants  is  con* 
dusive  evidence  of  possession  and  acceptance  on  the 
part  of  the  assignee  as  assignee.  {Matter  of  OaUowajfj  21 
wend.,  32.) 

III.  The  fact  that  the  defendant  did  not  personally  take 
possession,  and  occupy,  is  not  of  any  weight  as  evidence 
of  an  intention  not  to  take  the  term.  Our  case  does  not 
claim  to  rest  on  actual  possession  by  the  assignee,  but 
solely  on  the  execution,  delivery,  and  acceptance  of  the 
assignment,  and  the  receipt  of  the  rents  accruing  August 
1st,  1861,  from  the  sub-tenants  by  the  assignee. 

lY.  The  attempt  to  make  out  a  specific  assignment  of 
the,  rents  to  accrue  from  the  sub-tenants  August  1st,  1861, 
to  the  defendant,  by  means  of  the  schedule  required  by  the 
act  of  April  13th,  1860,  is  wholly  untenable. 

A.  There  is  no  specific  mention  of  those  rents  in  the 
inventory  or  schedule. 

B.  The  assignment  was  complete  and  perfect,  as  regards 
its  effect  ill  the  transfer  of  property,  at  its  execution  and 
delivery.  The  schedules  and  inventory  are  not  required 
to  be,  and  in  this  case  were  not,  made,  and  executed  nntil 
the  lapse  of  twenty  days  after  the  assignment*    It  would 
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ewtaiuiy  lie .  Iraught  with  liabilUy  to  abuse*  mid  the  per- 
petcation  of  Jfraad,  tp  hold  that  for  this  leogth  of  time  the 
assignoro  can  alter  and  varj'  the  effect  of  the.  assigDmeati 
as  to  tcansfer  of  property,  by  meaos  of  tlie  schedules. 

Joseph  Neihon,  for  defendanty  respondent. 

I.  An  assignment  for  the  benefit  of  creditors  is  not 
intended  to  convey  what  would  be  injurious  to  their 
interests;  and  it  does  not  follow  that,  because  Wright  & 
Mace  assigned  their  property,  they  transferred  this  lease. 
{Carter  v.  Hammett,  12  Barb.,  233;  Martin  v.  Slack,  9  Paige, 
641 ;  Bagley  v.  Freeman^  1  Hilt.,  196 ;  Journeay  v.  Brack- 
fey,  1  Id.,  447.)  ^ 

II.  But,  apart  from  the  question  of  intent,  the  lease 
was  not,  in  fact,  assigned  to  the  respondent*.  Under  our 
statute,  the  inventory  is  part  and  parcel  of  the  assignment 
and  the  lease  is  not.  specified  in  it,  and  was  not  brought  to 
the  assignee's  knowledge. 

III.  The  assignee  was  bound  to  collect  this  money  of 
Eyre  and  Taylor  as  the  claims  were  specifically  assigned, 
and  were  not  described  as  for  rent,  and  their  collection 
was  expressly  directed. 

lY..  The  assignee  does  not  appear  to  have  known  that 
Byre  &  Co.,  and  Taylor  &  Co.,  were  tenants,  or  that  the 
sums  due  from  them  were  for  rent.  The  25th  finding  is 
erroneous,  for  Brown  was  a  mere  collector,  not  an  agent, 
in  the  sense  put  by  the  Beferee ;  and  while  the  legal  rule 
stated  might  be  correctly  applied  for  the  protection  of 
Taylor,  if  need  be,  no  such  principle  obtains  as  between 
these  parties. 

By  receiving  the  check  for  S50,  the  assignee  ratified  the 
mere  act  of  collection,  nothing  more. 

To  have  extended  the  ratification  beyond  that,  plaintiff 
should  have  proved  affirmatively  that  the  assignee  knew 
all  the  facts.  {Nixon  v.  'Palmer,  4  Seld.,  398 ;  Seymour  v. 
Wydsoff,  6  Id.,  213 ;  Hays  v.  Stone,  7  Hill,  132.) 

Y.  An  assignee  in  trust  has  an  election  to  take  such  a 
lease  or  not,  ( see  cases  dted  to  the  first  point,)  and  is  enti- 
tled to  reaAonable  time  to  consider  the  question. 
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YL  The  assigbee  cannot  sell  or  dispose  of  any  of  the 
property  until  the  security  is  given,  ( Act  of  1860,  eh.  348^ 
^  3 ; )  and  to  have  disavowed  this  lease,  or  rejected  the 
term,  or  made  any  election  to  that  effect  by  the  first  of 
August,  the  time  when  this  rent  accrued,  would  have  been 
disposing  of  the  lease  contrary  to  the  statute. 

Premature  action  on  the  part  of  the  assignee,  in  such 
cases,  is  not  to  be  favored. 

YII.  As  the  assignee  had  no  knowledge  or  notice  of  the 
existence  of  the  lease  or  rent  in  question,  he  was  not  in  a 
condition  to  make  any  election  to  accept  or  reject  the 
lease.  ( 2  Story  Eq.  Jur.,  ^§  1097, 1098 ;  the  cases  in  4  and 
6  Selden,  and  7  Hill,  supra.) 

The  plaintiff  should  have  put  the  assignee  to  his  election 
before  suit. 

Br  THE  OouBT — BoswoBTH,  Oh.  J.  The  assignment 
to  the  defendant  was  made  on  the  18th  of  July,  1861. 
This  suit  is  brought  to  recover  a  quarterns  rent,  falling  due 
August  1st,  1861.  The  inventory  and  schedules  required 
by  the  statute  of  April  13, 1860,  ( Laws  of  1860,  p.  594,) 
were  completed,  executed  and  filed. 

The  defendant  was  not  in  said  store  (the  demised  pre- 
mises) '^  after  the  execution  of  the  said  assignment,  and  did 
not  use,  occupy  or  interfere  with  the  use  or  occupation 
thereof,  or  exercise  control  over  the  same." 

<•  The  defendant,  as  assignee,  did  not  at  any  time'^nteir 
into  possession  of  said  premises.'* 

He  did  not,  as  such  assignee,  elect  to  become  the  assignee 
of  said  lease. 

The  lease  is  not  mentioned  in  the  assignment,  nor  in  the 
schednles  annexed  to  it. 

r  Assuming  that  an  assignee  of  all  the  property  of  a 
debtor,  may  reject  a  lease  owned  by  the  debtor,  where  the 
lease  is  not,  in  terms  assigned,  and  thus  avoid  personal 
liability  for  subsequently  accruing  rent,  this  is  a  clear  case 
of  exemption  from  liability,  unless  two  other  facts  found 
by  the  lieferee  have  the  effect  to  impose  such  liability.    It 
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is  found,  that  on  the  15th  of  August,  1861,  the  defendant, 
as  assignee,  collected  from  B.  J.  Eyre  &  Go.,  $87.50,  being 
a  quarter's  rent,  falling  due  August  1 ,  186!,  for  parts  of 
the  demised  premises,  occupied  by  them  under  a  hiring 
from  the  assignors.  On  the  same  day,  he  collected  from  H. 
H.  Taylor  &  Bro.  the  snm  of  $50,  one  quarter's  rent  falling 
due  August  1, 1861,  for  other  parts  of  the  demised  premises, 
occupied  by  them  under  a  hiring  from  the  assignors.  It 
is  also  found  that  the  defendant  knew,  when  he  received 
the  $50,  *'  that  said  sum  was  for  rent  of  part  of  said  prem- 
ises up  to  August  1, 1861,"  but  such  knowledge  as  to  the 
$87.50  is  not  found. 

The  schedules  annexed  to  the  assignment,  state  that 
"H.  H.  Taylor  &  Bro.'*  and  "B.  J.  Byre  &  Oo."  are 
debtors  of  the  assignors,  on  '*  Open  ac,"  the  former  for 
$50,  and  the  latter  for  $87^. 

It  is  also  found,  that  the  defendant  did  not  know,  until 
the  commencement  of  this  action,  of  the  existence  of  the 
lease  from  the  plaintiff  to  his  assignors,  or  what  the  rent 
of  the  store  was,  but  knew  that  the  assignors  *'  had  occu- 
pied said  store  for  several  years  and  he  had  heard  various 
accounts  {quere  amonnt&V)  stated  as  the  rent." 

And  it  is  found  also,  that  the  assignors,  prior  to  the 
assignment,  had  sold  all  of  their  stock  of  goods,  and  the 
same  had  been  removed,  but  they  were  possessed  of  goods 
belonging  to  others  which  they  were  selling  on  commission, 
and  these  remained  on  the  demised  premises,  imtil  after 
the  inventory  or  schedules  were  completed  and  filed. 

In  the  schedule  of  creditors  anuexed  to  the  assignment, 
the  plaintiffs  are  named  as  creditors  on  '*  Open  ac."  in  the 
sum  of  $1,750,  ( which  is  the  amount  of  two  quarters'  rent,) 
but  it  is  not  found  or  proved  that  it  was  in  part  for  the 
quarter  in  question  ;  but  the  schedule  states  that  the  ''cause 
or  consideration  of  indebtedness"  is  ''for  rent." 

The  practical  question  is  whether  the  collection  of  the 
two  items  of  rent  is  to  be  regarded  as  an  item  of  evidence 
upon  the  question  whether  the  assignee  accepted  the  lease^ 
or  as  an  estoppel  which  concludes  him. 
Bosw.— Vol.  X.       21 
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The  Beferee  haa  evidently  ts^eated  it  as  a  qnestioii  of  mere 
evidenoe,  and  lield  that,  on  a  just  view  of  the  whole  evir 
denoe,  the  asfagnee.must  be  deemed  to  have  elected  to  reject 
the  lease^  and  the  residne  of  the  term  thereby  created.    , 

The  plaintift's  counsel  insists,  that  the  collection  of  the^ 
two  items  of  rent,  ''  is  conclusive  evidence  of  possession 
and  acceptance  on  the  part  of  the  assignee  a^  assignect" 
and  cites  as  an  authority,  Matter  of  OaUaway,  (21  Wend., 
32.) 

In  that  case,  John  Galloway  (the  younger)  was  pro- 
ceeded against,  as  administrator  of  his  deceased  father, 
(John  Qalloway,  senior.)  Letters  of  administration  were 
granted  in  February,  1833,  and  the  proceedings  against  the 
administrator  were  commenced  April  13, 1837.  Daring  all 
.  the  intermediate  time,  be  had  ''  received  tlie  rents^  issues 
and  profits  of  the  demised  premises.^*  Being  a  non-resident, 
he  was  proceeded  against  as  such,  to  recover  $2,632,  a 
sum  imposed  for  assessment,  on  the  demised  premises,  for 
opening  and  continuing  the  Bedford  road,  and  which  sum 
the  lessor  had  been  compelled  to  pay ;  the  lessee  covenanted 
for  himself,  his  executors,  administrators  and  assigns  to 
pay  all  t<axes,  duties  and  4issessments,  which  should,  during 
the  term,  be  imposed  on  the  demised  premises. 

The  Oourt  held,  that  an  administrator  who  enters  upon 
leasehold  property,  which  belonged  to  the  intestate  at  the 
time  of  his  death,  or  who  receives  the  rents  and  profits 
.  thereof,  is  chargeable  in  the  debet  and  detinet,  or  directly 
on  the  covenant  as  an  assignee,  and  need  not  be  named  as 
executor  or  administrator. 

The  legal  estate  of  a  deceased  person,  must  rest  some- 
where, and  is  devolved  upon  his  legal  representative  by 
operation  of  law,  and  he  cannot  reject  the  term,  so  as  to 
avoid  liability,  so  far  as  he  has  assets.  (2  Williams  on  Ex*rs, 
j  [5th  Am*  from  last  Lend.  Edit.,]  1558,  1559;  2  Bob.  Pr., 

99, 100 ;  Bubery  v.  Stevens,  4  Barn.  &  Ad.,  241.) 

Where  he  has  no  assets,  and  the  land  is  worth  less  than 
the  rent,  or  sum  due,  this  must  be  shown  by  way  of 
defense-    Prima  faciey  the  land  is  worth  more. 
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Oo¥enant  against  an  executory  is  a  xemddy  given  by 
fitatate.  (1  B.  &,  747,  %  24.) 

The  Ooort  say,  in  the  matter  of  Galloway,  that  receiving' 
fhe  rents  and  profits,  is  the  same  thing  as  entering  into 
possession  of  the  premises.  But  this  is  said  in  a  case 
where  the  rents  and  profits  of  the  whole  premises  had 
been  received  for  years,  and  of  an  assignee  who  is  com- 
pelled to  take  the  term,  and  is  at  all  events  liable  to  the 
extent  of  the  rents  received,  and  to  the  extent  of  the 
assets  that  may  come  to  his  hands  applicable  to  the  pay- 
ment of  the  sum  due. 

If  *the  position  of  the  present  defendant  is  like  that  of 
an  executor,  it  would  seem  that  he  would  be  liable  to  the 
extent  of  the  rent^  received,  on  the  ground  that  the  term  is 
cast  upon  him,  and  the  rents  received,  or  profits  of  the 
land,  are  appropriated  by  law  to  the  lessor,  and  create  a 
personal  debt  for  the  sum  received,  they  being  less  than 
the  sum  reserved,  for  rent. 

In  Hargrave^s  Case^  (5  Ooke,  31  b.,)  it  was  adjudged  that 
'^when  an  executor  takes  the  profits,  nothing  shall  be 
assets  but  the  profits  above  the  rent,  as  if .  the  land  be 
wortb  JCIO  per  aQnnm  and  £5  is  reserved,  in  that  case 
nothing  shall  be  a^ets  but  the  £5  above  the  rent." 

This  proposition  is  discussed  and  other  cases  are  cited 
in  Rubery  v.  Stevens^  (supra.)  See  Pugsley  v.  AUciHf  {1 
Eem.,  494.) 

Whether  this  rule  is  applicable  to  such  an  assignee  as 
the  present  defendant,  is  a  different  question.  He  may 
reject  the  term  absolutely,  and  thus  avoid  all  personal 
liability.  An  executor  cannot  do  this^  And  if  the  assignee 
rejects  the  term,  and  never  enters  into  possessioui  but 
nevertheless,  receives  the  rents  of  part  of  the  premises  for 
one  quarter,  it  is  illogical  to  say  that  he  can  be  charged 
as  assignee  of  the  term.  If  he  is  to  be  deemed  an  assignee 
of  the  term,  under  an  assignment  not  made  by  operation 
of  law,  but  by  a  contract  to  which  he  is  a  parly,  he  would 
be  liable  for  the  whole  rent  payable  by  the  lease,  however 
small  the  sum  received  by  him,  and  althoug)i  he  may  not 
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have  leceived  anything*  By  2  B.  S.,  82,  ^  6,  sub.  1, 
leases  for  years  are  declared  to  be  assets,  to  be  applied 
and  distribated,  as  part  of  the  personal  estate  of  the  testa- 
tor 6r  intestate.  2  B.  S.,  87,  ^  27,  declares  the  preferences 
to  be  observed  in  paying  debte.  And  by  ^  30,  Id.,  power 
Is  given  to  the  Surrogate  to  order  rents  due  or  accruing, 
to  be  paid  in  preference  to  debts  of  the  4th  class,  whenever 
it  shall  be  made  to  appear  to  his  satisfaction,  that  such 
preference  will  benefit  the  estate  of  such  testator  or  intes- 
tate. These  provisions  import  that,  as  between  the  lessor 
and  the  lessee's  executor,  the  former  has  no  equitable 
exclusive  rights  to  the  rents. 

However  this  may  be,  yet,  in  a  case  where  it  can  pro- 
perly be  said,  that  such  an  assignee  as  this  defendant 
rejected  the  term  and  never  entered  into  possession,  it 
cannot  be  held  that  he  is  assignee  of  the  part  of  the  premi- 
ses for  which  he  received  rent,  and  is  chargeable  as  such* 
And  where,  in  such  a  case,  the  assignee,  from  some  mis- 
apprehension of  his  rights,  receives  rent  from  a^sub-tenant, 
of  only  a  small  part  of  the  premises,  which,  in  equity,  may 
possibly  belong  to  the  lessor,  he  is  to  be  charged,  if  at  all, 
in  an  action  presenting  grounds  for  equitable  relief,  and 
not  as  assignee  of  a  term,  the  title  to  which  was  never 
vested  in  him,  and  into  the  possession  of  which  he  never 
entered.  (Story  Eq.,  vol.  1,  ^  687.) 

If,  in  such  a  case,  the  assignee  is  liable  as  assignee  of 
the  term,  it  is  because  he  is,  in  judgment  of  law,  made 
assignee  of  the  term,  by  such  reception  of  rent,  against 
his  determination  not  to  take  the  term,  and  notwithstand- 
ing he  was  ignorant  of  the  existence  of  the  lease,  and  never 
entered  into  possession  of  the  demised  premises. 

I  am  inclined  to  think  that  the  facts  found  as  to  receiv- 
ing the  two  items  of  rent,  and  the  circumstances  under 
which  they  were  received,  do  not  raise  the  conclusion  of 
law,  that  the  further  facts  found,  viz. :  that  the  defendant, 
as  assignee;  did  not,  at  any  time,  enter  iuto  the  possession 
of  the  demjsed  premises,  and  did  not  elect  to  become 
assignee  of  the  said  lease,  are  untrue. 
t 
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It  is  well  settled,  that  a  sab-tenant,  who  occupies  part 
of  the  demised  premises  under  a  hiring  thereof  from  the 
lessee,  cannot  be  charged  at  the  suit  of  the  lessor  as 
assignee  pro  tanto.  The  snm  which  such  sub-tenant  con- 
tracts to  pay,  the  lessor  cannot  reach  upon  the  facts  foundy 
or  proved  la  this  case;  nor  can  he  maintain  any  action 
gainst  the  sub-tenant  to  charge  him  personally  with  the 
payment  of  that  sum. 

Such  being  the  rule  in  that  respect,  such  an  assignee 
of  the  lessee  as  the  present  defendant,  by  receiving  the 
sum  due  from  such  a  sub-t«nant,  merely  collects  a  debt  to 
which  the  lessor  had  no  right ;  and  under  the  circumstances 
proved  in  the  present  case,  collects  it  as  a  debt  due  to 
his  assignor,  and  does  not  take  it  aS  assignee  of  the  term, 
and  as  rents  or  profits  of  part  of  the  demised  premises. 

I  am,  therefore,  of  the  opinion,  that  the  Beferee,  having 
found  upon  sutlieient  evidence  that  the  defendant,  as 
assignee,  did  not  at  any  time  enter  into  the  possession  of 
the  demised  premises,  and  did  not  elect  to  become  assignee 
of  the  demised  premises,  the  conclusion  that  the  defendant 
is  entitled  to  judgment,  is  correct. 

The  judgment  should  be  affirmed  with  costs. 

BoBEBTsosr,  J.  The  defendant  was  clearly  not  liable  as 
assignee  unless  he  accepted  the  possession  of  the  premises 
as  such.  OoUection  of  the  rents  and  profits  as  such  know- 
ingly, which  fell  due  after  the  assignment,  would  be,  as  laid 
down  in  Odlloway^i  Caae^  (21  Wend.,  32,)  equivalent  to  pos- 
session. 

There  is  not  sufficient  evidence  in  this  case  to  show  that 
the  defendant,  in  procuring  the  cash  for  the  check  of  Eyre 
&  Oo.f  knew  it  was  for  rent  falling  due  after  he  became 
assignee.  The  schednles  annexed  to  the  assignment, 
informed  him  that  such  sum  was  due,  but  not  on  what 
account  Even  if  it  had  been  for  rent  due  before  he 
became  assignee,  his  collection  of  it  would  not  be  an 
acceptance  of  the  lease,  as  it  would  be  a  mere  chose  in 
action.  *  (Demarest  y.  WiUard,  8  Oow.,  206.)    The  receipt  by 
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bim  of  the  check  is  no  evidence  of  the  authority  of  the 
a^eut  to  give  a  receipt  for  it  as  rent,  or  of  notice  to  him 
as  principal  that  it  was  so.  A  party  bound  to  make  an 
election  is  entitled  to  be  apprised  of  the  facts  which  create 
a  necessity  for  it.  Acts  done  by  mistake  and  in  igno- 
rance of  a  party's  rights  do  not  constitute  an  election, 
unless  they  could  only  be  done  by  virtue  of  one  then 
made  or  are  ratified  after  discovery  of  the  mistake.  If  the 
defendant  received  the  money  from  the  tenants,  knowing 
it  to  be  rent,  but  having  reason  to  believe  and  believing 
it  was  due  before  the  assignment,  he  did  not  thereby  elects 
to  accept  the  assignment  of  the  lease.  The  judgment 
given  by  the  Beferee  was  correct,  notwithstanding  the  fact 
fouud  by  him  that  th^defendant  actually  collected  rent 
due  aft^r  he  became  assignee.  There  is  evidence  to  show 
he  did  not  knowingly  collect  it  as  such,  and  we  have, 
therefore,  a  right  to  infer  that  the  Seferee  so  found,  in  fact, 
although  not  expressed,  in  order  to  sustain  his  report. 

I  concur  with  my  brethren  in  thinking  the  judgment 
should  be  affirmed. 

Bahboub,  J.  In  this  ease  the  plaintiff  seeks  to  reoover 
from  the  defendant,  as  general  assignee  for  the  payment 
of  debt«,  one  quarter's  rent  of  certain  premises  leased  b}*^  the 
plaintiff  to  the  defendant's  assignors,  and  in  their  possession 
at  the  time  of  the  assignment,  upon  the  alleged  ground  that 
the  defendant  accepted  the  assignment,  ejitered  into  the  i>os- 
session  of  the  premises^  and  received  rents  from  some  of  the 
under-tenants  of  the  assignor  for  the  quarter  in  question. 

The  testimony  shows  that  the  lease  was  not  specifically 
mentioned  in  the  assignment,  nor  in  the  schedule  subse- 
quently annexed  thereto ;  that  the  defendant  did  not  take 
actual  possession  of,  nor  occupy,  any  portion  of  the  prem- 
ises upon  or  after  the  assignment;  and  that  be  had  no 
knowledge  of  the  existence  of  the  lease  in  question.  The 
proofs  show,  however,  that  a  claim  of  $50,  against  H.  H. 
Taylor  &  Brother,  and  another  against  B.  J.  Eyre  Sc  Oo. 
for  $87.50,  were  inseirted  in  the  schedule  as  debts  due  to 
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the  assignors;  ol though  it  did  not  appear  upon  the  sched-* 
ule  what  the  nature  of  such  indebtedness  was.  Bat» 
upon  the  trials  it  appeared  that  those  sums  were  really  for 
rents  of  portions  of  the  premises  for  the  then  cnrrent  quar- 
ter, which,  at  the  time  of  the  assignment,  had  not  yet 
accrued ;  that  a  man  who  had  formerly  acted  as  a  clerk 
for  the  assignors,  called  upon  Taylor  &  Brothers,  after 
their  rent  became  due,  and  received  payment,  giving  a 
reoeipt  therefor,  in  the  name  of  the  defendant,  expressing 
that  such  payment  was  for  rent;  and  that  the  check 
received  for  such  rent  came  to  the  defendant's  hands,  and 
was  used  by  him.  But  there  was  no  evidence  tending  to 
prove  that  the  defendant  authorized  the  giving  of  such 
receipt,  or  knew  that  it  had  been  given,  or  that  he  had 
any  knowledge  that  the  check  was,  in  fact,  received  for 
rent,  beyond  what  may  be  inferred  from  the  fact,  that 
when  examined  as  a  witness  he  did  not  voluntarily  deny 
such  knowledge. 

The  Referee  decided,  that  the  defendant  was  entitled  to  ^ 
a  judgment  in  his  favor;  but,  as  he  has  also  found  as  a 
fact,  that  the  defendant  knew  the  $50  was  for  the  rent  of 
the  premises,  when  he  received  it,  the  Beferee's  ultimate 
decision  would  seem  to  be  in  conflict  with  the  general 
doctrine  laid  down  in  OdUoway^s  Case^  (21  Wend.,  32.) 
This  finding  of  fact,  however,  is  based,  as  the  Beferee  very 
dearly  states,  wholly  upon  the  failure  of  the  defendant  to 
deny,  when  examined  as  a  witness  in  the  case,  that  he  knew 
that  the  $50  was  for  the  rent  of  a  part  of  the  premises; 
although  he  was  not  examined  at  all  touching  that  matter. 

The  finding  in  question  was,  certainly,  erroneous.  There 
is  no  evidence  in  tilie  case  tending  to  prove  the  defendant 
knew  the  money  was  for  rent ;  and  nothing  can  be  inferred 
to  his  prejudice  from  his  omission  to  testify,  nninterro* 
gated,  as  to  a  collateral  matter,  not  specificaUy  charged  ia 
the  complaint ;  more  particularly,  where,  as  in  this  case, 
the  main  fact  thus  sought  to  be  inferentially  established, 
is  denied,  under  oath,  in  the  answer. 

The  judgment  should  be  aflftrmed,  with  costs. 
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JoB3S[  Q.  JoNBS,  Plaintiff  and  Bespandent,  v.  SoLOMOir 
Hausmakk  et  al.y  Defendants  and  Appellants. 

1.  Where  an  assignee;  under  a  voluntarj  general  assignment  for  the  henefit 
of  creditors  conTeying,  though  without  specifying  it  in  terms,  a  lease  of  real 
property,  enters  immediately  on  all  the  demised  property,  excepting  parts 
then  in  the  occupation  of  sub-tenants  of  the  assignors^  and,  as  assignee^ 
occupies  the  same  until  within  a  few  days  of  the  expiration  of  the  lease^ 
and  collects  the  sub-tenants*  rents  for  the  whole  of  the  last  quarter,  and  it 
is  not  shown  that  he  entered  merely  to  remove  the  goods,  and  that  his 
occupation  was  no  longer  than  was  reasonably  necessary  for  that  purpose, 
nor  that  he  gave  notice  to  the  lessor  that  he  did  not  intend  to  accept  the 
term  as  assignee,  and  there  is  no  explanation  of  his  having  collected  the  reDts» 
he  is  liable  to  the  lessor,  for  rent,  as  assignee  of  the  lease. 

2.  In  such  case  the  burden  of  proof  is  upon  him,  to  show  that  the  lessees,  his 
assignors,  have  paid  the  rent^  if  he  relies  on  that  ftct 

(Before  BoswoRTd,  Ch.  J.,  and  Robcrtson  and  Barbour,  J.  J.) 
Heard,  December  3,  1862;  decided,  January  17,  1863. 

• 

/  MonoN  by  the  defendants  for  a  new  trial  on  exceptions, 
ordered  at  the  trial  to  be  heard  in  the  first  instance  at  the 
General  Term. 

The  action  was  on  a  lease  by  indenture,  dated  Febraary 
lOt  1859,  execnted  by  the  plaintiff  as  lessor  and  party  of 
the  first  part,  and  by  Herman  Gqtman  and  William  Wede- 
leSy  composing  the  firm  of  Wedeles  &  Outman,  as  lessees 
and  parties  of  the  second  part ;  and  the  plaintiff  sought 
to  recover  thereon  of  Solomon  Hausmann.  and  Bernard 
Bernard,  the  defendants,  as  assignees  of  the  lessees  and 
of  the  lease,  the  quarter's  rent  ($750)  falling  due  May  1, 
1861,  (the  last  quarter  of  the  term  created  by  the  lease.) 

The  complaint  stated  the  making,  sealing  and  execu- 
tion of  the  lease,  set  forth  its  terms,  described  the  premi- 
ses thereby  demised,  alleged  entry  upon,  and  enjoyment 
of  the  premises  by  the  lessees  up  to  the  15th  of  March, 
1861,  an  assignment  on  that  day  of  their  individual  and 
joint  property,  and  **the  unexpired  term  in  the  said 
*' demised  premises''  to  the  defendants,  in  trust  to  pay 
the  debts  of  such  assignors,  and  alleges  that  ^*  thereupon 
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"  tiie  said  defendants,  as  sacb  assignees,  entered  into  the 
«<  possession  and  enjoyment  of  said  demised  premises,  and 
**continaed  in  the  possession  and  enjoyment  thereof  until 
*^  the  said  term  had  fully  expired  and  ended ;''  that  the 
qnarter's  rent  ($750)  falling  due  May  1, 1861,  was  unpaid, 
and  prayed  judgment  therefor,  with  interest  from  said 
May  1st. 

The  defendants,  in  their  answer,  "admitted  entering 
"into  possession  of  the  premises,  *  •  •  on  the  15th  of 
"  March,  1861,  and  continuing  therein  until  on  or  about  the 
^  23d  day  of  April,  1861,  for  the  purpose  of  disposing  of 
**  the  property  of  the  said  Wedeles  &  Outman,  under  the 
"  trusts  of  the  said  assignment,  and  they  allege  and  say, 
**  that  on  or  about  the  last  mentioned  day  they  vacated 
"  said  premises-,  and  tendered  possession  of  the  same  to 
"  the  plaintiff."    •    •    •    • 

They  denied  that  the  unexpired  term  was  vested  in 
them  by  said  assignment,  and  "they  denied  that  they 
"  entered  into  the  possession  of  the  said  premises,  under 
"  and  by  virtue  of  said  lease,  and  they  denied  that  they 
"continued  in  the  possession  and  enjoyment  of  said 
"premises  until  the  1st  day  of  May,  1861,"  and  also 
denied  that  they  were  indebted  to  the  plaintiffii  in  any 
sum  whatever.  • 

On  the  trial  before  Mr.  Justice  BoBERTSOur  and  a  Jury, 
on  the  14th  of  January,  1862,  the  plaintiffs  gave  the  lease 
in  evidence.  It  was  of  the  store  and  lot  of  land,  Ko.  168 
Fulton  street,  New  York  City,  for  the  term  of  two  years 
from  the  1st  of  May,  1859,  at  an  annual  rent  of  $3,000, 
in  equal  quarterly  i>ayments,  payable  on  the  first  days  of 
August,  November,  February  and  May,  in  each  year.  In 
it  the  lessees  covenanted  "  not  to  sell,  imderlet  or  assign 
over  the  whole  or  any  part  of  said  premises  hereby  (thereby) 
demised  to  any  person  or  persons  whomsoever,  or  for  any 
term  or  time  whatever,  •  •  •  without  the  written  consent 
of  the  party  of  the  first  part  first  had  and  obtained, 
under  penalty  of  forfeiture  6f  this  lease."  The  defend- 
ants "objected  to  the  admission  of  the  lease,"  when  it 
Bosw.— Vol.  X.       22 
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was  o£Pered  in  evidence,  '*  on  the  ground  that  it  contained 
a  daiiae  that  it  should  not  be  assigned*"  Tbte  objection 
was  overruled,  and  they  excepted  to  the  decision. 

The  plaintiff  next  gave  the  assignment  in  evidence.  It 
was  dated  March  15, 1869,  and  assigned  to  the  defendants 
*'  all  the  estate,  property  and  effects,  both  real  and  per- 
sonal,  of  every  name,  nature,  kind  and  description  what* 
-soever,"  of  said  lessees.  It  concluded  with  a  clause  which 
stated  that  the  assignees  (the  defendants)  <*  do  hereby  take 
upon  themselves  the  execution  and  performance  of  the 
several  trusts  herein  contained,  and  do  promise  and  agree 
that  they  will  perform  and  execute  the  Same  faitiifully  and 
according  to  law/'  It  was  signed  by  each  of  the  assigiH 
ors  and  assignees,  and  its  execution  was  acknowledged  by 
each  of  them,  on  the  said  15th  of  March,  before  a  notary 
public. 

The  plaintiff  then  proved  by  Bi4^rd  Biehards^  that  he 
(Bidiards)  occupied  the  rear  of  the  second  story  of  said 
premises,  between  February  1  and  May  1,  1861,  that  he 
rented  the  place  from*  the  assignors,  and  paid  the  rent  for 
that  quarter  to  their  assignees,  the  defendants.  He  also 
proved  by  SchtUein  Ostenberg^  that  he  (Ostenberg)  ooc&- 
pied  all  the  lofts  of  said  premises,  (except  the  part  oi  the 
second  stpry  occupied  by  Bichards,)  under  a  hiring  from 
the  lessees,  from  May  1, 1860,  to  May  1, 1861,  and  paid  the 
rent  for  the  last  quarter  to  the  assignees,  the  defendants. 

When  the  plaintiff  rested,  the  defendants ,  moved  to 
dismiss  the  complaint,  on  the  grounds — 

1.  That  no  privity  of  action  was  shown  between  the 
plaintiff  and  defendants ;  that  all  the  defendants  did  was 
as  assignees  for  the  benefit  of  creditors,  and  that  no  per- 
sonal liability  accrued  against  th^n : 

2.  That  their  occupation  was  through  Wedeles  &  Gut- 
man,  and  not  through  or  from  the  plaintiff : 

3.  That  no  cause  of  action  was  shown  ■  against  them» 
and,  for  aught  that  appeared,  .the  assignors  have  paid  the 
rent. 

The  motion  was  denied,  and  they  excepted. 
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They  then  moved  to  amend  their  answer  by  striking 
ont  the  words  ''took  possession,"  an^  inserting  ^ooenf^ied 
the  ptemises  for  the  purpose  of  winding  up  the  affairs  of 
Wedeles  &  Gutmant  as  their  assignees. 

QSiis  motion  was  denied,  and  they  excepted* 

The  defendant  ^* Solomon  Hausmann*^  was  then  swom» 
and,  inter  «lia/ said:  ^'The  goods  (the  assigned  goods) 
'*  were  in  the  store,  on  the  ground  floor  and  the  basement 
"  below.  •  •  •  •  I  had  nothing  to  do  with  any  other 
'*  part  of  the  building,  except  to  collect  the  rent.  At  the 
"  time  I  went  in  there  (A  assignee,  •  •  •  I  did  not  know 
*'  anything  about  any  lease.  I  did  not  know  how  I  was 
*'in  th^re.  I  was  there  winding  np  the  business  of  Wede- 
*'  les  &  Gutman.  •  •  •  •  AH  that  I  did  on  the  piemi* 
'*  ses  was  under  and  by  virtue  of  the  authority  contained 
*'  in  the  assignment.*' 

Q.  Have  you  ever  had  any  other  power  or  tinthorityt 
except  what  is  in  that  assignment,  in  what  you  did  an 
these  premises  ? 

A.  I  had  no  other  authority,  except  what  the  assign- 
ment allows  me  to  do.  We  packed  up  the  goods  and 
made  them  ready  for  auction.  We  were  there  between 
four  and  five  weeks.  •  •  •  We  used  the  premises  for 
no  purpose  whatever,  except  to  sell  these  goods. 

•  •  •  The  goods  were  for  sale,  but  I  think  we  did 
not  sell  any  at  all ;  we  packed  them  up  for  auction.  If 
any  one  come  in  to  buy,  we  would  sell  them.  The  auc- 
tion was  held  on  the  17th  of  April ;  it  was  not  held  on 
the  premises.'* 

Schulein  Ostenberg^  called  by  defendants,  testified,  that 
he  *'  received  a  note  from  Mr.  Jones,  or  his  attorney,  not 
*'  to  pay  rent  to  the  assignees.  Mr.  Jones  afterward  took 
<'  the  notice  back.  I  do  not  recollect  how  long  after  he 
'<  took  it.  It  might  be  a  day  or  so,  or  four  days;  I  cannot 
"  recollect." 

The  defendants  having  rested,  renewed  their  motion  to 
dismiss  the  complaint,  ''and  to  amend  the  answer  aa 
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** above,  and  conform  it  to  the  proof;"   which  motions 
were  denied,  and  the^  excepted. 
They  requested  the  Judge  to  instruct  the  Jury : 

1.  That  to  charge  the  defendants  personally,  "  it  roust 
appear  that  the  defendants  have  assumed  the  original 
position,  in  that  lease,  of  Wedeles  &  Outman :" 

2.  ''That  there  is  no  evidence  the  defendants  ever 
became  possessed  of  tlie  premises  by  any  assignment,  or 
otherwise,  of  the  original  lease  :'* 

3.  That  plaintiff  could  not  recover  of  defendants  "  for 
•   *'  back  rent  accruing  long  before  they  could  have  received 

''  any  benefit  from  the  premises :" 

4.  Tliat  defendants'  possession  '*  was  as  agents  or  trus- 
tees of  Wedeles  &  Outman,  and  not  as  the  lessees  of  the 
plaintiff:" 

5.  That  the  notice  of  the  plaintiff  to  the  other  tenants 
not  to  jfs^  rent  to  defendants,  shows  that  he  did  ''  not 
intend  to  place  the  defendants  in  the  same  position  as 
Wedeles  &  Gutman,  because  Wedeles  &  Outman  had  a 
right  to  collect  the  rent :" 

6.  That  the  plaintiff  could  not  put  the  lessees  out  of  the 
premises,  while  ''defendants  were  in,  there  being  no  cove- 
nant of  the  original  lease  broken  daring  that  time :" 

7.  That  there  is  no  evidence  but  that  the  lessees  "  were 
able,  and  bad  paid  the  rent  due,  on  the  original  lease,  from 
them  to  plaintiff:" 

8.  That  the  plaintiff,  "  if  he  recover  at  all,  must  recover 
in  this  action  on  the  original  lease :" 

9.  "That  the  rents  collected  by  the  defendants  were 
assets,  which  the  assignees  might  collect  without  assum- 
ing the  original  lease  itself." 

The  Judge  charged  {inter  alia)  that  "  the  law  presumes 
"  that  parties  in  possession,  after  the  lease  is  established, 
"  are  assignees,  and  it  is  their  business  to  show  (because 
"  they  have  the  evidence  more  immediately  in  their  pos- 
■  "session)  that  they  hold  it  by  some  other  authority  than 
"  as  assignees  of  the  premises." 
"  In  this  case,  the  defendants  are  admitted  in  the  plead- 


m&W  YORK— JANUAEY,  1868.  173 

J0116B  y.  Hansmaon  tt  al 

ings  to  have  been  in  possession  of  these  premises  after  the 
exeention  of  the  original  lease,  and  during  the  quarter  for 
which  the  rent  here  sued  for  fell  dne.  This  is  prima  facie 
or  presumptive  evidence  that  they  were  assignees ;  that  is, 
if  there  were  no  other  evidence  in  the  case  but  that,  you 
would  be  bound  to  find  they  were  assignees  of  the  premi- 
ses for  the  whole  of  the  time  for  which  the  lease  was 
granted."  •  •  •  "This  leasei  was  not  mentioned  in 
terms  "  in  the  assignment. 

^*  Where  there  is  a  general  assignment,  the  parties  are 
not  held  liable  as  holders  of  the  lease,  unless  there  is 
evidence  to  show  they  act  under  it  by  virtue  of  the  assign- 
ment itself."  •  •  •  '« The  responsibility,  as  assignees 
of  the  lease,  is  not  thrown  upon  them,  unless  they  have 
done  some  act  showing  they  meant  to  become  assignees  or 
owners  of  the  leasee  It  is  for  you  to  say  whether  they 
were  in  posa^ion  of  the  premises,  merely  as  holding 
by  sufferance  or  license  of  Wedeles  &  Gutman,  or  whether 
they  took  an  assignment  of  the  premises.  *  *  *  If  it 
be  true  that  they  bad  no  other  authority  except  that  which 
they  could  exercise  as  assignees  under  the  assignment,  they 
took  ui)on  themselves  the  burden  or  responsibility  of  pay* 
ing  the  rent.    •    •    • 

*'  So,  too,  if  they  never  had  possession  of  the  lease,  they 
had  a  perfect  right  to  receive  the  rents  of  the  premises."  •  • 

^*  The  notice  to  the  tenants  not  to  pay  rent  was  imma- 
terial. *  *  *  There  is  no  claim  that  there  was  a 
surrender  of  the  premises  to  him,"  (the  landlord.) 

Tbe  case  states,  that  '*  defendants'  counsel  excepted  to 
that  part  of  the  charge,  which  states  that  possession  of  the 
premises  is  prima  facie  evidence  of  the  assignment  of  the 
lease,  and  to  all  tbose  parts  which  hold  that  if  they  took 
possession  under  the  assignment,  as  assignees,  they  were 
liable  to  pay  the  rent." 

"  Also  to  the  refusal  of  the  Oonrt  to  charge  the  requests 
farther  tban  embraced  in  the  charge  delivered." 

The  Jury  rendered  a  verdict  for  tbe  plaintiff  for  $744.90. 

The  Court  then  ordered  that  the  exceptions  taken  on  jhe 
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trial,  be  heard  in  the  first  instance  at  General  Term,  and 
that  the  entey  of  judgment  in  the  meantime  be  suspended. 

JL.  J.  Dittenhoefer^  for  defendants : 

Cited,  Bagley  v.  Freeman^  (1  Hilt.,  196;)  Jaunieay  v 
Brackley^  (Id,,  447;)  Qnaclcenboss  v.  Clarke^  (12  Wend., 
555;)  Taylor's  Landl.  &  Ten.,  [2  ed.]  p.  300,  §  458,  and 
cases  cited ;  How  v.  Kennett^  (3  Ad.  &  EL,  659 ;)  Briggs 
Y.Stmry,  (8  Mees.  &  W.,  729;)  1  B.  &  Aid.,  593;  1 
Espinasse,  233 ;  Bailey  v.  Delaplaine,  (1  Sandf.,  5;)  jBbb- 
man  v.  Be  Gray^  (6  Abbotts'  Pr.,  79 ;)  Acker  v.  WithereU^ 
(4  Hill,  112.) 

B.  Qosmnn^  for  the  plaintiffs,  in  addition  to  the  authori- 
ties cited  by  him  in  support  of  his  first  and  second  points 
in  the  preceding  case  of  Dennisioun  y.  Hubbell^  antej  155» 
argued  that :  — 

III.  The  doctrine  of  the  charge,  that  the  lease  having 
been  established,  subsequent  possession  of  the  premises 
by  the  defendants,  is  prima  facie  evidence  of  an  assignment 
of  the  lease,  is  incontrovertibly  settled  by  the  cases,  and 
the  defendants'  exception  in  this  respect  is  untenable. 
{Durando  v.  Wymanj  2  Sandf.,  597 ;  WiUiams  v.  Woodard^ 
2  Wend.,  487 ;  Acker  v.  Witherelh  4  Hill,  112 ;  Armstrong 
V.  Whseler,  9  Cow.,  88.) 

There  is  no  case  deciding  that  simple  possession  and  use 
by  the  assignees  of  the  demised  premises,  for  the  purpose 
of  closing  the  assigned  estate,  however  short,  does  not 
bind  the  assignees  for  the  payment  of  the  rent,  unless, 
perhaps,  the  case  of  Jotirneay  v.  Brackleyy  above  referred 
to.  (Citing  and  commenting  on  the  cases  of  Bourditton  v. 
Dalton,  1  Espinasse,  233 ;  Turner  v.  BiehardMn^  7  East, 
335 ;  Copeland  v.  Stephens,  1  Bam.  &  Aid.,  593 ;  Hastings 
V.  Wilson,  Holt,  290;  Page  v.  Ooddm,  2  Starkie,  309;  JTtB  v. 
DoUe,  8  Taunt.,  325 ;  Thomas  v.  Pemierton,  7  Id.,  206; 
Carter  v.  Warne,  4  Car.  &  P.,  191 ;  Lindsey  v.  Limbert,  2 
Id.,  526 ;  Wheeler  v.  Bramxih,  3  Campb.,  340 ;  Clark  v. 
JStcine,  By.  &  Moo.,  207  ;  Hanson  v.  Stevenson,  1  Barn.  & 
Aid.,  303 ;  How  v.  Kennett,  3  Ad.  &  EL,  659.) 
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By  thb  Ooubt-^Soswobth,  Oh.  J.  Tiia  defeflMlaatB 
weie  not  ^titled  to  a  dismissal  of  the  oomplaint.  In 
their  answer,  they  admitted  ^^  entering  into  possession  of 
the  premises  mentioned  in  the  complaint  (the  demised 
premises)  on  the  said  16th  of  March»  I86I9  (the  day  of  the 
assignment,)  and  continuing  therein  until  on  or  abont 
the  23d  day  of  April,  1861,  for  the  pnrpose  of  disi)osing 
of  the  property  of  said  Wedeles  &  Oatman,  under  the 
tmsts  of  the  said  assignment. 

The  assignment  was  sufficient  to  transfer  to  them  the 
lease  and  the  unexpired  part  of  the  term  thereby  created, 
and  to  enable  them  to  claim  and  appropriate  it  as  a  part 
of  the  assigned  property.  {Ringer  y.  Oam,  3  Mees.  &  Wels., 
343.)  They,  in  fact,  had  actual  possession  of  all  the 
demised  premises,  except  the  upper  stories,  until  within 
about  seven  days  of  the  day  on  which  the  term  expired. 

They  collected  from  the  under^tenimts  of  the  residue  of 
Ihe  premises,  the  rent  Mling  due  May  fii8t»  1861,  for  the 
whole  quarter  ending  on  that  day. 

;No  explanation  of  the  fact  of  reeeiTing  the  rents,  is 
attemirted  to  be  made.  No  evidence  was  given,  as  to  the 
length  of  time  reasonably  necessary^  to  enable  the  assignees 
to  remove  the  assigned  goods  from  the  demised  premises. 
No  notice  was  given  to  the  plaintiff  by  the  defendants, 
either  at  the  time  they  entered  or  during  their  occupation, 
that  they  did  not  intend  to  accept  the  term,  as  assignees, 
or  that  their  entry  was  merely  for  the  purpose  of  removing 
the  assigned  property. 

The  only  one  of  the  assignees  who  was  sworn,  testified, 
that  all  he  ^*did  on  the  premises  was  under  and  by  virtue 
of  the  authority  contained  in  the  assignment." 

If  their  entry  into  and  occupation  of  the  premises 
themselves,  "  was  under  and  by  virtue  of  the  authority 
contained  in  the  assignment,"  there  can  be  no  doubt,  that 
such  an  entry  and  occupation,  and  the  reception  of  the 
lents  for  the  whole  of  that  quarter,  for  the  residue  of 
the  premises  not  occupied  by  them  personally,  constitute 
sudi  conclusive  evidence  of  an  election  to  accept  the  term, 
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as  made  them  liable  for  the  rent  of  that  quarter.  {A$tor 
T.  Lenty  6  Bosw.,  612 ;  Joumeay  v.  Braddey^  \  Hilt,  447 ; 
Binger  v.  Cam,  3  Mees.  &  Wels.,  343 ;  Williams  v.  Bour 
sanqmeU  1  Brod.  &  B.,  238 ;  WolUuton  v.  HakeweU^  3  Mann. 
&  Gr.,  297 ;  PauU  y.  Simpson,  9  Ad.  &  Ellis,  K.  S.,  365; 
jl«tor  V.  HayU  5  Wend.,  603,  613-617.) 

There  may  well  be  a  distinction  between  the  nature  and 
extent  of  the  liability  *of  an  assignee  in  bankrupt<^,  und» 
the  act  of  6  Qeo.  4,  ^  75,  which  defines  his  liability,  and 
that  of  the  voluntary  assignee  of  all  the  property  of  an 
assignor,  in  trust  for  the  payment  of  debts,  in  respect  to 
whom  no  similar  statutory  immunities  exist.  {Hew  v.  Kenn 
neUj  3  Ad.  &  Ellis,  659 ;  Brings  v.  Sowry,  8  Mees.  &  Wels., 
729.) 

The  position  of  such  an  assignee  resembles  more  closely 
that  of  an  executor  of  a  lessee.  The  latter  is  liable  for  all 
the  debts  of  a  lessee,  so  far  as  he  has  assets.  Such  an 
assignee  is  liable  for  the  due  conversion  and  application 
of  the  assigned  estate  to  the  payment  of  the  debts, 
according  to  the  provisions  of  the  assignment  But  as 
assignee  he  is  not  personally  liable  for  the  payment  of  any 
of  the  assignor's  debts ;  his  liability  is  for  the  due  execa- 
tion  of  the  trusts  committed  to  him. 

An  executor  of  a  lessee,  whether  he  enters  on  the  pre- 
mises or  not,  is  chargeable  as  executor  in  the  detiuet, 
because  he  cannot  so  waive  the  term  as  not  to  be  liable 
for  the  rent  so  far  as  he  has  assets.  (2  Williams  on  Ex'rs* 
5th  Am.  from  last  Lend,  edit,  1558, 1559 ;  2  Bob.  Pr.,  pp. 
99, 100.)  If  he  accept'  the  executorship  and  enter  on  the 
demised  premises,  he  is  chargeable  as  assignee,  in  an  action 
of  debt  or  covenant,  for  the  arreais  of  rent  due  after  his 
entry,  de  bonis  propriis.  {Bubery  v.  Stevens,  4  Bam.  &  Ad., 
241.)  An  executor,  when  thus  sued,  if  the  premises  yield 
no  rent,  and  he  has  no  assets  aliundef  or  if  he  has  assets 
.of  some  value,  but  less  than  the  rent,  may  protect  him- 
self by  a  proper  plea,  from  liability  beyond  the  rents 
which  the  lands  yield.  (Id.) 

It  seems  illogical  to  hold  then  that  an  assignee,  under 
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ao  assignniwit  eooTeying  all  of  the  aasignoi^s  {Miopertyy 
and  among  other  property  a  leaae»  (though  not  specified  aa 
part  of  the  anigned  property,)  may  accept  of  the  assign- 
ment ;  enter  on  the  day  of  its  date  on  all  of  the  demised 
premises,  excepting  portions  then  in  the  ooeapation  of 
8nb*tenants  of  the  assignors ;  oecnpy  as  assignee  the  parts 
thus  taken  possession  of  by  him  until  within  seven  days 
of  the  expiration  of  the  lease,  and  collect  from  the  sub- 
tenants rents  for  the  whole  of  the  last  quarter,  and  yet 
not  be  liable  as  assignee  of  the  leasee  (1  B.  8;,  747,  ^  24.) 

There  are  cases  which  hold  that  he  is  not  liable  where 
he  enters  merely  to  remove  the  assigned  goods,  and  his 
conduct  and  acts  show  cleatly  that  he  did  not  intend  to 
accept  the  term,  or  to  enter  upon  the  demised  premises  as 
being  part  of  the  asrigned  estate*  {MitTUn  v«  Blaek,  9 
Paige,  641 ;  CarUr  v.  HamnMUr  12  Barb*,  253.) 

In  Jourtieay  v.  Bnuildey^  (1  Hilt,  447,)  '*  diortly  after 
the  assignment,  the  defendants  [the  assignees]  notified  ths 
plaintifb  that  they  did  not  intend  to  take  the  building, 
and  would  have  nothing  to  do  with  the  lease,  and  should 
get  the  goods  out  as  soon  as  possible."  (Zd.,  449.)  The 
asMgnees  were  held  not  to  be  liable^  InX^u^s  v.  JBurr, 
(8  Bosw.,  140,)  the  assignee  was  held  not  to  be'liaUe. 

In  Sanmm  v.  Stevmspn^  (1  Barn.  &  Aid.,  304,)  which  was 
against  an  assignee  in  bankruptcy,  and  arose  prior  to  the 
act  of  6  GeOb,  4,  {sufra,)  hord  SiiLBNBOROueH,  0.  J.,  said : 
**  I  know  of  no  instance  in  which  a  deliberate  act  of  taking 
possession  has  been  curtailed  of  its  Ml  legal  effifc^ct.  If 
the  assignees  had  wished  so  to  curtail  it,  thqr  should  have 
entered  upon  the  premises  with  a  protest  that  their  entry 
was  not  for  the  purpose  of  possessing  themselves  of  the 
premises  as  assignees,  but  not  having  done  so,  they  have 
aubjeetdd  themselves  to  the  payment  of  rent." 

The  opinions  of  Bayley  and  Abbott,  J.  J.,  are  equally 
pertinent. 

In  the  present  case  no  such  notice  was  given,  nor  is  there 

any  evidence  tending  to  show  that  the  asstgnees  did  not  en- 

ter  for  the  purpose  of  possessing  themselves  of  the  premises. 
Bosw. — Vol.  X.       23 
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HansmanD,  in  his  testimony,  does  indeed  say  that  *^  At 
the  time  I  went  in  there  as  assignee,  I  knew  nothing  aboot 
this  lease,  or  the  ext^it  of  the  lease  to  Wedeles  &  Gkrt 
man."  Bnt  he  does  not  say  how  soon  he  informed  himself 
on  this  ix>int.  He  most  have  soon  ascertained  th%t  his 
assignors  did  not  own  the  i>remises,  and  when  informed 
of  that,  had  notice  that  they  hired  them  of  some  one.  The 
defendants  eontinued  in  possession  until  jnst  as  the  lease 
was  expiring,  and  subsequently  collected  from  the  under- 
i tenants,  rent  which  fell  due  after  the  assignment  was  madie. 
He  does  not  pretend  that  they  entered  merely  to  remove 
the  goods,  and  not  to  occupy,  as  assignees^  the  demised 
premises.  They  in  fact  occupied,  as  the  answer  admits, 
until  the  lease  had  <mly  sev^a  more  days  to  run. 

On  such  evidence  I  think  the  plaintiff  has  a  right  to  a 
peremptory  instruction,  that  he  was  entitled  to  recover. 
If  he  had  a  right  to  such  an  instruction,  then  the  defend- 
ants cannot  complMu  of  any  instructions  to  the  Jury. 
Giving  them  the  chance  of  a  verdict,  on  any  question  of 
fact,  was  a  chance  to  which  they  had  no  right. 

But  assuming  that  the  case  was  a  proper  one  for  a  Jury 
to  determine,  the  exceptions  to  the  charge  are  untenable. 

The  part  of  the  charge  first  excepted  to,  is  in  accordance 
with  Williams  v.  Woodard^  (2  Wend.,  492,)  and  Acker  v. 
Wiiherell,  (4  Hill,  112.)  The  exception  *'  to  all  those  parts 
(of  the  diarge)  which  hold  that  if  they  took  possession 
under  the  assignment,  as  assignees,  they  were  liable  for 
the  rent,"  need  not  foe  specially  considered.  That  an 
assignee,  thus  taking  possession,  is  liable,  is  affirmed  by 
all  the  cases,  and  declared  by  statute.  (1  B.  S.,  747,  ^  24.) 

The  only  other  exception  in  connection  with  the  charge, 
is  stated  in  the  case  to  be  ''  to  the  refusal  of  the  Ckyart  to 
charge  the  requests  further  than  is  embraced  in  the 
charge." 

The  answer  to  this  exception  is,  firsts  that  the  case  does 
not  state  that  the  Judge  refused  to  charge  further,  in  regard 
to  the  requests,  than  he  did  charge.  Aftw  the  charge  was, 
apparently,  concluded,  the  defendants'  counsel  requested 
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the  Judge  to  charge  further  ob  two  points.  He  did  so ; 
no  exoeption  was  taken  to  the  charge  on  either  of  these  two 
IK)ints,  and  no  request  was  made  to  charge  further  on  any 
other  points.  This  should  have  been  done  if  greater  par- 
ticularity was  desired.  {ZdbrislUe  v..  Smithy  3  Kern,,  322^ 
338.)  Second.  This  exception  embraces  and  covers  all  the 
jrequestSy  and  excepts  to  an  actual  or  supposed  refusal  to 
charge  further  on  some  or  all,  but  does  not  call  attention 
to  any  particular  request,  or  indicate  the  propositions 
which  the  counsel  supposed  were  not  met  by  the  charge. 

The  first  request  is  not  very  intelligible,  as  a  legal  pro- 
position. If  by  it  was  meant  that  it  must  appear,  in 
order  to  charge  the  defendants  personally,  that  they 
entered  upon  the  premises,  as  assignees  thereof,  and  that 
if  they  did  not  so  enter,  but  were  there,  merely  holding  by 
sufferance  or  license  of  the  assignors,  they  were  not  liable; 
then  it  may  be  answered  that  the  Judge  did  so  charge. 

There  was  nothing  in  the  case  to  which  the  third  request 
could  apply.  The  rent  sought  to  be  recovered,  accrued 
after  the  assignment  to  the  defendants  was  made,  and  after 
they  had  entered  into  possession. 

The  defendants  had  no  right  to  the  instruction  contained 
in  the  fourth  request.  This  is  apparent  from  the  reasons 
stated,  why  the  complaint  could  not  be  dismissed. 

The  5th  and  6th  requests  need  not  be  considerea,  further 
than  to  refer  to  what  has  been  said  in  reference  to  the  first 
request,  as  answer  to  the  matter  of  the  5th ;  and  that  the 
case  does  not  present  any  such  question  as  is  attempted  to 
be  raised  by  the  6th  request. 

Whether  the  lessees  were  able  to  pay  the  rent  or  not, 
was  inmiaterial,  and  if  it  had  been  paid  by  them,  it  was 
for  the  defendants  to  show  it,  if  they  relied  on  that 
ground.    This  observation  disposes  of  the  7th  request. 

As  to  the  8th  request,  it  may  be  answered  that  the 
plaintiff  has  recovered  on  the  original  lease  and  an  assign- 
ment of  it  to  the  defendants,  which  they  accepted  and 
under  which  they  entered. 

The  9th  instruction  requested,  was  given*  as  askedi 
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^vhether  correctly  or  nojt  it  is  not  important  to  iBqnire,  as 
the  verdict  was  against  the  defendants;  who  had  the 
benefit  of  the  instmction. 

We  have,  in  the  foregoing  views,  considered  every 
exception  referred  to  in  the  defendants'  points,  or  called 
to  onr  attention  op  the  argument. 

Judgment  should  be  entered  in  favor  of  the  plaintiff  on 
the  verdict. 


The  Exohakoe  FmE  Insurance  Oompakt  of  the  Omr 
OF  New  Yobk,  Plaintiffs  and  Appellants,  v.  The  Pbbsi^ 
BENP  &o.  OF  the  Delaware  and  HuDsoffif  Oanaxi 
OoMPAinr,  Defendants  and  Bespondents. 

1.  A  companyi  marotaining  for  their  own  proGt  a  canal,  open  to  the  puUio 
for  naTigation  on  payment  of  tolla,  are  bound  only  to  take  reasonable  care 
that  it  may  be  navigated  without  danger,  and  are  not  responsible  for  acci- 
dents which  do  not  arise  from  the  want  of  this  reasonable  care.  They  are 
not,  like  common  carriers,  subjected  to  the  responsibility  of  insurers. 

2.  Neither  the  nature  of  their  duty  nor  the  degree  of  care  imposed  upon 
them  is  affected  by  the  fact  that  their  regnlations  prescribe  the  length  and 
management  of  the  boats,  or  the  depth  to  which  they  may  be  loaded, 
where  damage  is  not  caused  by  conforming  to  such  regulations. 

3.  A  canal  boat  in  all  respects  suitable  for  navigating  the  defendants'  canal, 
and  pro^rly  managed,  white  making  a  trip,  struck  against  a  stone  in  the 
bottom  of  the  canal,  and,  with  its  cai^o,  was  injured  and  sunk ;  snd  it 
appeared  that 'the  same  boat  had  made  previous  trips  in  safety  daring  the 
same  season,  one  of  which  was  about  a  week  before  the  injury.  It  was 
testiBed  that  the  stone  did  not  look  as  if  it  had  been  long  in  the  water ; 
but  it  was  not  visible  to  persons  on  the  boat  or  on  shore ;  and  there  was 
no  evidence  how  it  came  to  be  in  the  canal,  or  of  the  probable  cause  of  its 
being  there,  or  that  the  defendants  or  their  officers  knew  it  was  there. 

Beld^  that  the  company  were  not  liable,  in  the  absence  of  proof  that  thej 
had  failed  to  use  reasonable  care  and  caution  to  keep  the  canal  in  a  suitable 
condition  for  safe  navigation;  and  that  the  facts  of  the  case  did  not  raise  a 
presumption  of  negligence. 

(Before  Bosworth  Ch.  J.,  and  Robertson  and  BARBotrR,  J.  J.) 

Heard,  December  10,  1862;  deoided,  January  24,  1863. 

.     • 

Appeal  from  a  Judgment  In  favor  of  the  defendants, 
entered  on  the  report  of  Stephen  P.  Nash,  Esq.,  Beferee, 
to  whom  the  issues  in  this  cause  were  referred  for  triaL 
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Tikis  aetioQ  was  brought  by  the  plaintiffs  as  assignees 
of  the  OgdeoL  Sosendale  Oement  Oonipany,  to  recover 
from  the  defebdaots  the  sum  of  $588.61,  the  value  of  a 
quantity  of  cement  shipped  on  a  boat  navigating  the  canal 
oi  the  defendants,  and  damaged  by  the  sinking  of  the 
boat  caused  by  an  obstruction  on  the  bottom  of  the  canah 

The  defendant's  were  incorporated  for  the  purpose  of 
constructing  and  maintaining  a  canal  from  the  Delaware 
to  the  Hudson  river,  to  be  used  by  the  ptiblic  on  payment 
of  tolls,  and  by  their  charter  were  authorized  to  establish 
such  by-laws,  rules  and  regulations  as  should  be  necessary 
for  the  due  management  of  their  property,  interest  and 
affairs.  One  of  their  regulations  for  all  persons  navigat*- 
ing  the  canal  required,  in  effect,  that  all  boats  should  be 
of  a  pattern  approved  by  them. 

The  Oement  Oompany  were  the  owners  of  the  boat  0^ 
O.  David,  and  of  a  cargo  of  cement  with  which  she  waa 
loaded.  The  plaintiffs  had  insured  the  cargo  against  the 
risk  of  transportation.  The  boat  was  of  the  pattern  pre- 
scribed by  the  defendants,  and  had  been  for  several  years 
on  the  canal.  She  drew  five  feet  of  water  on  this  trip ; 
and,  according  to  the  testimony  of  the  master,  was  loaded 
to  that  depth  by  the  direction  or  with  the  assent  of  the 
defendants'  servants.  On  the  trip  she  struck  a  large  stone, 
filed  and  sunk,  and  the  Oement  Oompany  claimed  and 
received  the  amount  of  loss  from  the  plaintiffs  and  assigned 
to  them  their  claim  against  the  defendants.  On  the  trial 
tile  defendants  moved  for  a  nonsuit  on  the  grounds  that 
no  negligence  had  been  shown  on  the  part. of  the  defend- 
ants, and  that,  without  such  negligence,  the  plaintiffs  could 
not  recover. 

Hie  Beferee  granted  the  motion,  and  judgment  having 
been  entered  for  the  defendants,  the  plaintifl^  appealed. 

John  M.  Mason^  for  plaintiffs,  api>enants  t 
As  to  the  duty  of  the  defendants,  cited  Ltfncaster  Caital 
Co.  V.  Parnaby,  (11  Ad.  Sc  Bl.,  223 ;)  Ths  King  v.  The  Sev- 
ern and  Wye  BaOway  Co.,  (2  B.  d&  Aid.,  646 ;)  WiOcee  y. 
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Hungerford  Market  Co.y  (2  Bing.  N.  C,  281 ;)  Merritt  y. 
Earle^  (31  Barb.,  S8;)  Harmony  y.  Bingham^  (2  Kern., 
108 ;  1  Daer,  210 ;)  Tawnsend  y.  Susquehaniiah  Turnpike 
Co.,  (6  Johns.,  90.) 

As  to  the  burden  of  proof  of  negligence,  cited  Baicen  y. 
N.  T.  Cent.  B.  B.  Co.,  (18  N.  Y.  R.,  409  ;)  Lancaster  Canal 
Co.  V.  Parnaiy,  (11  Ad.  &  EL,  223 ;)  Danieb  v.  Potter,  (4 
Oarr.  &  Payne,  262 ;)  Hutson  y.  T/w  Mayor  of  N.  T.,  (5 
Seld.,  163.) 

JE.  S.  Owen,  for  defendants,  respondents: 
As  to  the  duty  of  the  defendants,  cited  the  following 
authorities :  Lancaster  Canal  Co.  y.  Pamahf,  (11  Ad.  & 
EL,  223 ;)  Townsend  y.  Susquehannah  Turnpike  Co.,  (6 
Johns.,  90 ;)  Wilson  y.  The  Same,  (21  Barb.,  68,  78 ;)  AisU 
V.  Brady,  (4  Hill,  630 ;)  Harris  y.  Baker,  (4  Maule  &  S., 
27 ;)  Chapman  y.  BothweU,  (1  Ell.,  B.  &  E.,  168.  [96  E.  0. 
L.  £.  168 ;]  )  Seymour  y.  Maddax,  (16  Ad.  &  EL,  N.  S., 
326.  [71  E.  G.  L.  B.,  326 ;] )  Freer  y.  Cameron,  (4  Bich.  B.» 
228 ;)  Garrison  y.  The  Mayor,  (5  Bosw.,  497 ;)  MoGinitg 
y.  Same,  (5  Duer,  674 ;)  The  Mayor  &c.  y.  BaUey,  (2  Denio» 
433 ;)  Johnson  y.  Toum  o/HaverhiU,  (35  N.  H.  R.,  74 ;)  CW- 
tis  y.  Bochester  &c.  K  B.  Co.,  (18  N.  Y.  B.,  534 ;)  BunMe 
y.  N.  T.  Dry  Dock  Co.,  (2  Hall,  161.) 

As  to  the  burden  of  proof,  dted  and  commented  on 
Withers  y.  North  Kent  BaUtvay  Co.,  (3  Hurl.  &  Nor.,  969 ;) 
Bird  y.  Chreat  Northern  B.  B*  Co.,  (4  Id.,  842  j)  Lehman  y. 
City  of  Brooklyn,  (29  Barb.,  236 ;)  Bobinson  y.  Fitchburg 
&  Worcester  B.  B.  Co.,  (7  Gray,  [Mass.  E.,]  92.) 

BoswoRTH,  Oh.  J.  The  canal  boat,  "  C.  0.  David,''  on 
the  6th  of  October,  1860,  while  being  nayigated  on  the  de- 
fendants' canal,  ^'  struck  against  a  rock  or  stone  lying  under 
water,''  whereby  the  boat  was  sunk  in  the  canal,  and  the 
cement  in  the  boat  was  damaged  to  the  amount  of  $558.61. 
.  The  only  qfiestion  is  whether,  on  the  facts  found  by  the 
Referee,  or  the  eyidence  giyen,  the  loss  is  presumptiyely 
imputable  to  the  negligence  of  the  defi^dants  ?" 
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The  boat  was  not  in  the  custody  of  ^he  defendants,  or 
any  servant  of  theirs,  at  the  time  it  was  injnced.  The 
boat  and  the  cement  in  it  were  owned,  at  tile  time,  by 
the  Ogden  Bosendale  Oement  Oompany ;  and  John  Frink, 
the  master  of  the  boat,  was  in  the  employ  of  the  latter 
company* 

The  boat  was  in  all  respects  a  suitable  one  for  navigate 
ing  said  canal,  and  was  injured  without  any  fault  or 
carelessness  of  the  master  of  the  boat  The  rock  or  stone 
on  which  it  struck  was  on  the  bottom  of  the  canal,  bidden 
firom  sight.  The  boat  had  previously  made  two  trips 
vnder  the  same  master,  the  last  one  being  about  a  week 
prim  to  the  iujnry  in  question.  The  master  testified  that 
the  stone  did  **  not  look  as  if  it  had  been  long  in  the 
water.?'  Ko  .evidence  was  given  tending  to  show  by  what 
means  the  stone  was.  placed  in  the  canal. 

The  defendants  are  not  insurers  that  their  canal  shall 
not  at  any  tune,  or  under  any  circumstances,  be  in  such 
condition  as  to  render  the  navigation,  temporarily  danger- 
ous. 

The  Ck>mpany  made  the  canal  for  their  own  profit,  and 
opened  it  to  the  public  on  payment  of  toUs  to  the  Oom- 
pany. The  Oompany  thereby  and  tiiereupon  were  sub* 
jected  to  the  duty  to  take  reasonable  care,  that  those  who 
are  allowed  to  navigate  it,  may  navigate  it  without  danger 
to  their  lives  or  property.  {Lancaster  Canal  Co.  v.  Farnahy^ 
11  Ad.  &  E.,  228.)  GSie  defendants  are  bound  to  use  rea- 
aonaUe  care  to  prevent  accidents. 

They  are  not  responsible  for  accidents  if  they  do  not 
•rise  from  a  want  of  this  reasonable  care.  (Townsmd  v. 
The  Pruident,  <firo.,  of  the  Suequehawwh  Turnpike  Co.^  0 
Johns.,  90;  Wilson  v.  The  Same,  21  Barb.,  68.  See,  also, 
The  Mayor,  Ae.,  v.  Bailey,  2  Denio,  433 ;  and  Ireland  v. 
The  Oswego,  Sec,  Plank  Rood  Co.,  3  Kern.,  526.) 

Keither  the  nature  of  the  defendants*  duty,  nor  the 
degree  of  care  imposed  upon  them,  is  affected  by  the  fact 
that  they,  by  established  regulations,  prescribed  the 
length  and  management  of  the  boats,  or  the  depth  to 
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which  they  might  load,  where  damage  is  not  iu  any  man- 
ner caused  by  conforming  to  such  regulations*  The* 
Occident  wiSs  caused  by  the  stone  being  in  the  canal,  and 
th^!6  is  no  pietense  that  there  was  not  water  enough  for 
safe  navigation,  if  the  stone  had  uot  been  there. 

The  only  other  question  is  whether  a  presumption  of 
negligence  arises  from  the  fact  that  the  stone  was  in  the 
canal  ? 

The  biuden  of  proof  is  on  the  plaintiflSs  to  show  iacts* 
which  tend  to  establish  a  breach  of  duty  1^  the  defimdants. 
Such  an  allegation  is  essential  to  a  cause  of  action,  and  ife 
being  put  at  issue  by  the  defendants'  answer,  the  plaintiff 
must  establish  it  by  proof.  (1  Oow.,  Hill»  &  Edw.  Notes» 
809.) 

It  was  proved  that  the  boat  in  qnestion,  about  iEi  week 
prior  to  the  accident,  passed  through  this  part  of  the  canal, 
loaded,  and  without  ac(»dent,  and  that  the  stone  '*  did  not 
look  as  if  it  had  been  long  in  the  water.'*  So  far,  there- 
fore, as  the  evidence  throws  any  light  upon  the  qnestion, 
it  tends  to  show,  that  the  stone  had  been  there  only  a 
short  time»  There  is  no  evidence  that  any  of  defendants' 
agents  knew  it  was  there.  No  one  testifies  to  having 
seen  it  previously,  in  the  neighborhood  of  the  place  where 
it  was  sunk.  N^ligenoe  is  not  to  be  presumed,  in  the 
absence  of  facts  proved  which  tend  to  establish  its  exist- 
ence. 

On  the  one  hand  it  is  urged,  that  the  care  and  oversight 
of  the  canal  are  within  the  control  of  the  defendants,  and 
it  is  their  duty  to  use  reasonable  care  to  keep  it  in  a  con- 
dition suitable  for  navigation :  that  at  the  time  in  question 
it  was  not  in  such  a  condition^  and  this  is  enough  to  raise 
a  presumption  of  negligence,  and  shift  the  burden  of  inroof. 
.  On  the  other  band,  it  is  argued  that  the  canal  was  prop- 
erly constructed,  and  ifurnished  with  a  sufiicient  supply  of 
water,  and  had  been  long  in  existence ;  that  it  had  been  put 
in  safe  condition  for  the  business  of  the  season,  and  no 
accident  bad  occurred  prior  to  the  6th  of  October,  whai 
the  injury  in  question  was  sustained  $  that  the  boat  then 
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iojared  had  iftaile  prior  txipA  tl^ils  8ee«on,  and  one  pnly 
about  a  week  previously,  without  accident ;  that  the  stone 
which  caused  the  injury  eouiplained  of  was  at  the  bottom 
of  the  canal,  hidden  from  sight,  and  that  such  facts» 
instead  of  teif ding  to  prove  Bejj^ence  of  the  defendants, 
tend  to  show  the  contrary. 

In  Withers  v.  Ths  Nwrth  Kent  JU  Co.,  (3  H.  ft  If.,  969,) 
BRAKWEiiL,  B.,  said :  "  negligence  must  be  showh  by  the 
plaintifiEl  It  is  not  enough  to  show  that  an  accident  arose 
fiom  certain  extrinsic  or  external  causes ;  where  is  the 
evidence  of  negligence  ?  »  •  The  very  existence  of  the 
line  for  five  years,  notwithstanding  the  district  was  subject 
to  floods,  tended  to  negative  the  only  negligence  that  was 
set  up." 

In  Cation  v.  Wood,  (8  J.  Scott,  K.  S.,  568,)  it  was  laid 
down  as.  a  correct  rule  that,  '*  where  the  evidence  is 
equally  consistent  *  *  with  the  existence  or  non-existence 
of  negligence,  it  is  not  competent  to  the  Judge  to  leave 
tiie  matter  to  the  Jury.  The  party  who  affirms  negligence 
has  altogether  failed  to  establish  it.  That  is  a  rule  which 
ought  never  to  be  lost  sight  of." 

In  this  case,  the  evidence  is,  clearly,  as  consistent  with 
the  theory,  that  the  stone  was  in  the  canal  without  the 
knowledge  of  the  defendants'  ageiits,  and  without  fault 
on  their  part,  as  that  they  had  knowledge  of  its  being 
there,  or  o(  ite  having  previously  been  in  a  position  ren- 
dering it  probable  or  possible  that  it  might  fall  or  be 
placed  there. 

In  Twmey  v.  London,  Brighton,  &c..  Railway  Co.,  (3  J. 
Scott,  N.  S.,  146,)  Welles  J.,  sald,^hat,  "In  order  to 
establish  a  case  of  negligen(^  against  the  defendants,  it 
was  incumbent  on  the  plaintiff  to  prove  some  fact  which 
was  more  consistent  with  negligence  than  with  the 
absence  of  it." 

The  Eeferee  found  correctly,  on  the  evidence,  that  the 

defendants  had  no  knotVledge  that  the  stone  was  in  their 

eanal,  and  that  the  striking  of  the  boat  on  the  stone  was 

not  owing  to  any  fault  or  negligence  of  the  defendants, 
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and  that  tbey  were  not  liable  ffx  the  damage  to  the 
cement. 
The  judgment  should  be  affirmed. 

EoBEBT80K»  J.  The  action  in  this  case  is  brought  fof 
damages  for  a  breach,  not  of  dnty  bat  of  contract  by  the 
defendaQt3  with  the  assignors  of  the  plaintiffs,  (The  Ogden 
Bosendale  Oement  Company.)  The  contract  alleged  ia 
the  complaint  is,  that  the  defendants  agreed  with  the 
cement  company  that  they  would  float  a  canal  boat,  with 
a  certain  cargo  on  board,  on  their  canal  from  a  point 
thereon  to  the  Hudson  river,  in  com^deratiim  of  the  pay* 
ment  of  tolls  fixed  by  them,  and  **'  would  furnish  sufficient 
water  to  float  such  boat "  between  those  points,  '*  without 
^'  obstruction  or  delay  of  any  kind,"  except  such  as  should 
arise  from  enforcing  their  regulations.  Tite  breach  alleged 
is  that  such  canal  boat,  with  such  cargo,  started  on  her 
Toyage  on  such  canal,  and  while  ou  sudi  voyage,  was 
*'  struck  against  a  rock  or  stone,  whidi  had  been  carelessly 
*'  or  negligently  placed  or  allowed  to  be  placed  or  laid  by 
**  the  defendants  on  the  bottom  of  such  canal,  so  as  to 
*'  obstruct  the  proper  navigation  thereof,"  by  whidi  she 
sunk  and  damaged  her  cargo.  The  complaint  alleges  that 
the  boat  was  of  a  *'  pattern  approved  by  the  defendants  aa 
''suitable  to  navigate  such  canal,  and  was  allowed  by 
"  them  to  navigate  it."  The  defense  in  the  answer  sub 
stantially  is  that  if  any  such  rock  or  stone  was  in  such 
canal  *4t  was  wrongfully  placed  there  by  others  without 
*'  the  knowledge  or  consent  of"  the  defendants,  and  "its 
*'  existence  in  the  canal  was  not  known  to  the  defendanta 
**  before  or  at  the  time  of  the  "  supposed  injury. 

The  only  question  of  law  in  this  case  seems  to  be  the 
extent  of  the  obligation  of  the  defendants  to  keep  their 
canal  free  from  obstructions.  If,  like  common  carriers, 
they  are  bound  to  insure  the  navigators  on  such  canal 
against  all  acddents  from  unforeseen  causes,  and  which 
human  foresight  could  not  reasonably  have  guarded 
against,  the  defendants  would  be  responsible^    If  they  are 
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only  obliged  to  use  reasonable  dlligenoe,  and  take  teason-* 
able  precautions  to  prevent  aeeidents»  it  then  becomes  a 
qoestion  of  fact  whether  they  did  so  in  this  ease.  The 
canal,  like  a  highway  or  railroad,  if  used  by  others,  is  a 
mere  instrumc»it  of  use  and  profit  belonging  to  the  defend- 
ants, which  they  are  bound  to  keep  in  proper  order  for  use. 
If  they  tempt  the  public  to  use  it,  and  neglect  proper  pre* 
cautions  to  make  it  navigable  and  safe,  they  are  undoubt- 
edly liable  for  dama^  for  such  neglect.  {Lanca$ter  (kmai 
Co.  V.  Pamaibff^  11  Ad.  &  EL,  223 ;  Tw>nsend  v.  Susque^ 
iannuh  Turnpike  Co.^  6  Johns.,  90 ;  Wilson  v.  SatMy  21 
Barb.,  68,  78;  Adsit  v.  Brady,  4  Hill,  630;  Harris  r. 
Baker,  4  Maule  &  S.,  27.)  And  the  rule  is  of  universal 
applicability  to  individuals  as  well  as  public  bodies,  that 
they  who  induce  others  to  make  use  of  an  instrument  or 
article  belonging  to  them,  for  a  particular  purpose,  they 
retaining  its  possession,  are  bound  to  be  innocent  of  all 
negligence  in  keeping  it  in  a  proper  condition  to  be  used* 
{Chapman  v.  Boihwell,  1  £1.  B.  &  E.,  168 ;  Seymour  y, 
Maddox,  16  Ad.  &  El.,  N.  S.,  326 ;  Freer  v.  Cameron,  4 
Bich.,  228,)  at  the  peril  of  being  responsible  for  damages* 

But  there  is  no  consideration  of  public  policy  to  enlarge 
the  liability  of  the  owners  of  a  canal  beyond  the  employ** 
ment  of  reasonable  diligence.  Unless  they  owned  the 
canal  boats,  they  could  reap  no  benefit  from  either 
the  simulated  or  real  destruction  of  them  or  their  cargoes, 
and  therefore  there  is  no  reason  for  putting  them  on  a 
footing  with  common  carriers,  so  as  to  ^render  them 
insurers.    Bb  case  has  been  cited  which  goes  this  length. 

It  is  therefore  a  mere  question  of  the  fact  whether  the 
evidence  shows  neglect.  The  compliance  by  the  cement 
company  with  the  regulations  of  the  defendants  as  to  thei 
charactw  of  the  boat,  was  necess^y  in  any  case  to  give 
them  a  right  of  action  at  all ;  it  does  not  make  the  liability 
of  the  defendants  greater. 

It  is  claimed  that  the  presence  at  all  of  the  stone  in  the 
caoal,  by  which  the  injury  was  done,  was  prima  facie  evi^ 
deuce  of  negligence.    Tliis  perhaps  is  a  nice  question  to 
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decide,  upon  any  principle  of  law ;  it  must  depend  upon 
the  frequency  and  conseqnent  possibility  of  each  an 
ebstrnction  getting  there,  notwithstanding  due  diligence. 
It  would  be  impossible  for  a  court  to  say,  without  evidence 
of  the  character  of  the  neighboring  banks,  or  the  nature  of 
cargoes  transported,  that  the  presence  of  a  stone  was  to  be 
attributed  to  negligence  rather  than  unforeseen  accident. 

One  thing  is  very  clear,  that  the  stone  being  covered  by 
water,  there  was^  no  notice  of  its  presence  until  something 
came  in  contact  with  it.  It  would  be  unreasonable  to 
require  the  defendants  to  sound  and  drag  the  whole  length 
of  their  canal  perpetually,  to  ascertain  what  obstructions 
Blight  lie  at  the  bottom,  or  to  keep  guards  along  the  banks 
to  prevent  the  commission  of  injuries  by  designing  persons. 

But  if  there  be  any  such  presumption,  there  was  evi- 
dence enouofh  in  the  case  to  repel  it.  The  stone  which 
was  the  cause  of  the  injury  was,  as  appeared  in  evidence, 
over  a  foot  and  a-half  thick,  of  irregular  shape,  split  or 
sledged  off  on  one  side.  During  that  year,  cobble  stones 
had  been  lying  on  the  banks  of  the  canal,  although  none 
were  so  large.  It  did  not  appear  to  have  been  long  in  the 
water.  The  same  vessel  had  passed  down  loaded  a  week 
previous,  and  up  a  day  or  two  before  unloaded.  A  witness 
testified  that  the  level  of  the  water  was  lowered  by  the 
drawing  of  the  lock  below,  and  the  vessel  could  have  got 
over  if  the  level  had  been  kept  up.  Under  these  circum- 
stances there  was  room  for  the  inference,  in  the  absence  of 
evidence  to  the  contrary,  that  the  stone  had  been  where 
it  was  but  a  short  time ;  that  the  defendants  had  no  notice 
of  its  being  there,  and  that  it  was  placed  there  either  by 
accidentally  falling  from  a  vessel,  or  by  design  of  some 
unknown  persons ;  and  that,  as  found  by  the  Beferee,  its 
presence  was  not  owing  to  the  fkult  or  negligence  of  the 
defendant.  {Toomey  v.  London^  Brighton^  Ac.^  Bailwaxj  Co.^ 
3  J.  Scott,  N.  S.,  146.) 

The  report  wd  judgment,  therefore,  were  correct,  and 
the  latter  should  be  affirmed  with  costs, 

Babboitb,  J.,  concurred  in  these  opinions. 
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The  Mayob,  Aldebmen  aiitd  Ookmonalty  of  the  City 
OF  New  Yobk,  Plaintiffs  imd  Appellatits*  y.  Hbnbt 
.    Ebbsn  6^  a2.,  Defendants  and  Bespondenta* 

1.  Exceptions  to  findings  of  fact,  on  an  appeal  from  a  judgment  on  the 
j'eport  of  a  Referee,  are  not  required.  And  where  exceptions  to  the  con- 
doROQS  ci  law,  found  by  the  Referee,  are  not  taken  by  the  making  of  « 
case,  or  by  the  filing  of  written  exeeptiooB,  wiihiii  ten  days  after  judgm^nti 
Bone  can  be  entertained  upon  an  appeal,  but  the  oaae  ia  to  be  heard  solely 
upon  the  exceptions  taken  at  the  trial 

2.  A  person  in  whose  favor  an  award  was  made  for  the  value  of  land  taken 
by  a  ICanicipal  Corporation  for  a  public  improvement,  received  payment 
ftova  the  offioets  of  the  Gorporatron^  of  a  sum  much  larger  than  the  amonot 
actually  awarded  him,  but  no  more  than  he  was  advised  he  was  justly  enti- 
tled to,  he  being  informed  by  the  ofi&ccrs  of  the  Corporation,  and  in  good 
iaitli  believing,  that  the  sum  paid  was  the  amount  awarded,  and  thereby 
being  induced  not  to  file  exceptions  to  the  award ;  and  the  Corporation 
took  the  property  and  for  more  than  two  years  made  no  attempt  to  reoeyer 
the  over-paymentk 

Bdd,  That  the  Corporation  could  not  after  that  recover  it  back.  The 
rule  with  respect  to  voluntary  payments  is,  that  if  a  party  has  actually  paid 
what  the  law  would  not  have  compelled  him  to  pay,  but  what  in  equity 
and  good  conscience  he  ought,  he  oannot  recover  it  back  again  in  an 
action  for  money  had  and  reoeived. 

3.  Evidenoe  of  these  facts  in  defense  to  the  action  of  the  Corporation  to 
recover  back  such  alleged  over-payment,  is  admissible  under  the  defend- 
ant's denial  of  the  allegations  of  the  complaint  that  the  over-payment  was 
money,  "  not  of  right  due  and  payable,  and  a  payment  made  under  a  mis- 
take of  fact  on  the  part  of  the  plaintiffs." 

(Before  MoNcitfEF  and  MonxIl,  J.  J.) 

Heard,  Janoary  5,  decided,  Janaary  31, 1863. 

THia  ^as  an  appeal  from  a  judgment  entered  npon  the 
report  of  Gteorge  W.  Stevens,  Esq*,  Beferee,  in  favor  (rf 
each  of  the  defendants  against  the  plaintiffs. 

The  material  facts  of  the  G%se,  as  found  by  the  Beferee, 
irere  as  follows : 

The  defendant,  Erben,  np  to  the  time  of  the  award  here- 
inafter mentioned,  was  the  owner  in  fee  of  three  lots  of 
land  in  Oenter  street,  in  the  Oity  of  Ifew  York,  which  were 
worth  about  $12,500  each,  and  the  defendants,  The  ISeyr 
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York  Life  iDsarance  and  Trast  Oompany,  held  a  mortgage 
thereon  for  the  sum  of  $4»500.  The  plaintiffs  took  pro- 
ceedings for  the  opening  and  extending  of  Oanal  street,  in 
the  course  of  wjiich  one  of  the  lots  and  a  part  of  each 
of  the  others  were  required  to  be  taken  for  the  public  use* 

The  defendant,  Erben,  attended  before  the  commission- 
ers of  estimate  and  assessment  who  had  been  appointed  at 
the  instance  of  the  plaintiffs,  from  time  to  time,  upon 
their  request,  and  was  informed  by  the  commissioners  that 
the  amount  awarded  to  him  for  the  land  to  be  taken  was 
about  the  sum  of  twenty  thousand  dollars,  over  and  above 
the  amount  assessed  against  him  for  the  benefit  to  the 
other  property  owned  by  hiin  within  the  line  of  the  pro- 
posed improvement. 

The  commissioners  afterward  made  and  filed  with  the 
Street  Commissioner  of  the  city,  their  report,  in  and  by 
which  they,  among  other  things,  awarded  to  Erben,  for 
the  parts  of  lots,  the  sum  of  nine  thousand  and  fifty  dol- 
lars, out  of  which  a  sufficient  sum  was  to  be  paid  to  the 
defendants,  The  New  York  Life  Insurance  and  Trust  Com- 
pany, to  satisfy  their  mortgage  thereon,  and  also  awarded 
to  Erben,  for  the  whole  lot  taken,  the  sum  of  six  thousand 
seven  hundred  and  fifty-five  dollars,  out  of  which  a  snffl-. 
cient  sum  was  to  be  paid  to  the  defendants  The  New  York 
Life  Insurance  and  Trust  Company,  to  satisfy  their  mort- 
gage thereon. 

At  the  time  of  the  making  of  the  report,  or  at  any  time 
previous  thereto,  there  was  but  one  mortgage,  which  was 
a  lien  upon  the  said  lots  or  parts  of  lots,  which  mortgage 
was  executed  by  Erben,  to  the  Life  Insurance  and  Trust 
Oompany,  to  secure  a  single  sum  of  four  thousand  five 
hundred  dollars,  with  interest  thereon. 

After  the  report  to  the  commissioners  was  so  filed,  Erben 
called  at  the  office  of  the  Street  Commissioner  of  the  city, 
and  requested  of  the  clerk  there,  i>ermi8sion  to  examine 
the  report.  The  report  was  not  shown  to  or  examined  by 
Erben,  but  in  lieu  thereof  he  was  informed  by  the  derk, 
and  believed,  that  the  amount  awarded  to  him  for  damage 
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vas  abeat  the  sum  of  twenty  thousand  dollars,  over  and 
above  the  amomit  assessed  agamst  him  for  benefit  to  other 
property  owned  by  him  within  the  line  of  the  improve- 
ments ;  which  assessment  amounted  to  the  sum  of  four 
thousand  dollars,  or  thereabouts,  upon  which  information 
Brben  relied,  and  he  had  no  other  Isnowledge  or  informa- 
tion upon  the  matter. 

Afterward,  and  on  or  about  the  tenth  day  of  May,  1855, 
upon  Erben's  demanding  the  same  as  due  under  the  report, 
the  plaintiffs  made  and  delivered  to  the  Life  Insurance  and 
Trust  Company  two  warrants  drawn  upon  a  bank,  both 
payable  to  the  order  of  Erben,  and  to  the  order  of  the  Life 
Insurance  and  Trust  Company,  one  of  which  was  for  the 
sum  of  thirteen  thousand  five  hundred  and  fifty  dollars,  and 
the  other  for  the  sum  of  eleven  thousand  two  hundred 
and  fifts-flve  dollars,  both  of  which  warrants  were  duly 
indorseotby  the  defendants,  and  were  afterward  paid  by 
the  bank,  to  the  Insurance  and  Trust  Company,  and  for 
which  warrants  a  receipt  was  signed  by  the  defendants. 

The  Insurance  and  Trust  Company  had  no  notice  or 
knowledge  of  the  amount  awarded  to  the  defendant  Erben, 
other  than  that  contained  in  the  warrants  and  receipts,  and 
they  received  the  wdrrants,  and  the  money  paid  thereon, 
for  the  purpose  of  making  distribution  of  such  money  as 
between  themselves  and  Erben,  and  not  otherwise ;  and 
after  the  receipt  of  the  money  they  made  distribution 
thereof  by  retaining  the  sum  of  about  $4,500,  due  on  their 
mortgage,  and  by  paying  over  to  Erben  the  sum  of  twenty 
thousand  six  hundred  and  eighty  dollars  and  fifty-seven 
cents,  which  was  the  residue  of  the  fund. 

Tl)p  Beferee  further  found  that  the  plaintiff's  voluntarily 
made  and  delivered  the  warrants  to  the  defendants,  with 
full  knowledge  of  the  several  matters  stated  in  the  report 
of  the  Commissioners.  And  as  conclusions  of  law  he 
stated  that  the  plaintiff,  having  voluntarily  paid  the  sum 

« 

of  money  above  mentioned,  could  not  maintaili  this  action 
for  the  recovery  of  any  part  thereof;  and  that  each  of  the 
defendants  were  entitled  to  judgment,  with  oost& 
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The  plaiotifb  took  exception,  both  to  the  findiogsof 
fact  and  the  conclasioos  of  law,  ci  the  Befenee;  and 
appelated  fix>m  the  Jaclgment  entered  thereon. 

George  R.  Thompson,  for  plaintiff,  appellants. 

L  The  Beferee  erred  in  admitting  the  evidence  as  to  tb 
validity  and  correctness  of  the  proceedings  of  the  Oom- 
missioners  of  Estimate  and  Assessment,  and  as  to  the 
fiufticiency  of  the  award  made  by  them  to  the  defendants. 

(a.)  The  whole  subject  matter  of  the  exten^on  and  the 
report  was  res  adjudioaiu,  and  it  was  not  competent  in  this 
action  to  iDquire  into  it.  (2  Bev.  L.  of  1813,  413,  ^  178; 
Matter  of  Canal  and  Walker  streets^  2  Kern.,  406.) 

(&.)  If  Erben  had  any  objection  to  the  award,  the  statute 
provided  a  remedy,  and  if  he  neglected  to  oppose  the  con* 
firmation  of  the  report,  he  cannot  do  so  in .  an  action  of 
this  kind.  The  only  way  to  review  these  procfedings  is 
by  certiorari.  {Ths  Trinity  Church  v.  The  Mayor,  &c.,  10 
How.  Pr.,  138;  Wilson  v.  The  Mayor,  &c.,  4  E.  D.  Smith, 
675,  in  which  all  the  authorities  are  collected  and  cited  by 
Woodruff,  J. ;  see,  also,  1  Seld.,  376,  and  7  Barb.,  127» 
133.) 

(o.)  Erben  had  every  means  of  ascertaining  the  true 
amount  of  the  award,  and  neglected  to  do  so.  It  was  his 
duty  to  do  something  more  than  merely  inquire. 

II.  The  Beferee  erred,  in  finding  as  matter  of  fact,  that 
the  plaintifis  gave  the  warrants  with  full  knowledge  of  the 
true  state  of  the  case ;  aud  in  concluding  as  matter  of  law, 
that  the  plaintifis  having  voluntarily  paid  the  excess  can- 
not recover  it  back  by  action. 

(a.)  The  mere  knowledge  of  an  agent  of  the  plaintiffs 
that  the  defendant  Erben  was  not  entitled  to  the  money 
does  not  make  this  a  voluntary  payment  on  the  part  of 
the  corporation  within  the  decisions. 

As  to  the  rule  in  relation  to  voluntary  payments,  see 
JJtica  Bank  v.  Tan  Gierson,  (18  Johns.,  485;)  Waitey. 
Leggett,  (8  Cow.,  195, 198,  note.) 
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(&.)  A  voluntary  payment  by  the  city  can  only  be  made 
by  a  vote  of  the  Oommon  Ooancil. 

WiUiam  BettSy  for  defendants.  The  New  York  Life  Insu- 
rance and  Trust  Company,  respondents. 

Albert  Matkewst  for  defendant  Erben,  respondent. 

L  The  burden  of  proof  was  on  the  plaintiffi,  {Wyman 
v.  Farfuworthj  3  Barb.,  369 ;  JEUing  v.  Scott  and  Seaman^ 
2  Johns.,  157,)  and  the  exceptions  to  the  admission  of 
irrelevant  testimony  cannot  avail  the  plaintiff.  {High  v. 
WUsan,  2  Johns.,  48 ;  Sayden  v.  J^almer,  2  Hill,  209 ;  Led- 
yard  v.  Jones j  3  Seld.,  654 ;  Lowery  v.  Steward^  3  Bosw.,  515.) 

IL  A  demand  before  suit,  was  necessary.  {Abbott  y. 
Draper^  4  Denio,  51.) 

III.  The  defendants  having  claimed  as  matter  of  right, 
and  the  plantifb  having  voluntarily  made  the  payment  to 
tike  defendants,  with  full  knowledge  of  all  the  matters 
stated  in  the  report  of  the-^Gommissioners,  they  cannot 
maintain  this  action.  {High  v.  TTibon,  2  Johns.,  48 ;  BriS' 
bane  v.  Dacres,  5  Taunt,  143 ;  Abeil  y.  Douglaes^  4  Denio, 
305 ;  Wyman  v.  Famewortk,  3  Barb.,  369 ;  WiUen  v.  Bay, 
10  Ad.  &  EL,  82 ;  Bilbie  v.  Lmnley,  2  East,  469 ;  Mowatt 
V.  Wright,  1  Wend.,  355 ;  Supervieors  of  Onondaga  y. 
Briggs^  2  Denio,  26 ;  Sandford  v.  The  Mayor,  Ac,  of  ffew 
York,  33  Barb.,  147 ;  Morris  y.  Tarin,  1  Dall.,  148 ;  Irvine 
y.  Hanlon,  10  Serg.  &  B.,  219.) 

IV.  This  is  of  necessity  an  action  '*  for  money  had  and 

received,"  and  is  an  equitable  action.    The  question  is  not 

whether  the  defendant  could  have  recovered  the  money 

either  at  laxf  or  in  equity;  but  conceding  he  could  not, 

ii^ether  in  equity  and  good  conscience,  under  a  full  view 

of  all  the  fiicts  and  circumstances,  he  can  be  permitted  to 

retain  it.  {Denby  v.  Moore,  1  Bam.  &  Aid.,  123 ;  Farmer 

y.  Aranda,  2  Black,  824 ;  Pri4>e  v.  Neal,  3  Burrows,  1354 ; 

FrankUn  Bank  v.  Raymond,  3  Wend.,  69 ;  Eddy  v.  Smith, 

13  Wend.,  488 ;  Bud  v.  Boughton,  2  Denio,  91 ;  Moses  v. 

Maefarlan,  2  Burrows,  1012 ;  Bize  v.  Bickason,  1  T.  £.,• 

286 ;  Brisbane  v.  Daeres,  6  Taunt,  143.) 
Bosw.— Vol.  X.        85 
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T.  The  defendants  ate  not  estopped  from  showing  the 
tmth. 

1.  It  is  competent  in  a  Oonrt  of  eqnity,  for  the  purposes 
of  justice,  to  look  behind  the  record  of  a  judgment,  to 
ascertain  the  legal  relationship  existing  between  the  par^ 
ties  thereto  prior  to  the  recovery.  (JBanflrs  v.  Strong^  4 
Comst.,  316.) 

2.  A  Court  of  equity  will  grant  relief  against  a  judgment 
to  prevent  iT\justice  upon  the  ground  of  fhtud,  accident  or 
mistake.  {Foster  v.  Wood,  6  Johns.  Oh.  E.,  87;  JS^ggiM 
V.  King,  8  Barb.,  616.> 

3.  A  Court  of  law,  also,  may  sometimes,  even  collater* 
ally,  disregard  the  apparent  estoppel  of  a  Judgment,  to 
prevent  injustice  arising  from  fraud  or  mistake;  {Cobh  v. 
Curthy  8  Johns.,  470 ;  Catmeron  v.  Fowler,  6  Hill,  306.) 

4.  Thisf  is  H  form  of  action  in  which  the  broad  equity  of 
the  transaction  is  unfolded,  and  in  which  the  t<3chnical 
rules  of  law  do  not  prevail.  {Per  Kjbnt,  Ch.  J.,  w  Oinii(m 
V.  Qreen,  2  Caines,  164.) 

'  5.  Moreover,  it  must  be  borne  m  mind  that,  although 
the  report  of  the  Commissioners,  when  confirmed,  -may 
be  claimed  to  be  final  and  conclusive,  so  far  as  to  vest  the 
title  to  the  land  taken  in  the  Corporation,  it  is  not  clew 
tha)^  as  proved,  it  has  the  effect  of  a  judgment  as  respects 
the  amount  of  money  to  be  paid  therefor.  (Davies'  Laws 
of  Kew  York  City,  sec.  178,  p.  529.) 

(a.)  The  proceedings  and  the  order  confirming  the  report, 
being  a  ispeciaT  proceeding,  could  not  be  deemed  of  the 
force  and  validity  of  a  judgment  record  without  proof  of 
the  prelt^ninary  proceedings  showing  jurisdiction.   ^ 

Bt  thb  OomftT — MoKCfRncF,  J.  l%is  action  was 
brought  in  the  year  1858,  to  recover  from  the  defendants 
the  sum  of  nine  thousand  dollars  and  interest  from  May 
10, 1855,  U]>on  an  allegation  that  said  sum  *^  was  an  excess 
of  an  amount  awarded,  and  of  right  dne  and  payable  to 
the  defendant  Eiben  %  that  s»id  payment  was  made  under 
a  mistake  of  factson  the  part  of  the  plaintiffs,"  &a    The 
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aetiOB  tras  reliptKed  by  tsonaent  of  partis  to  «  Beferee  who 
xeported  in  •  favor  of  the  dafeQdantB  in  November,  1861. 
Jadgmeot  was  eateied  upon  thui  report  ou  the  18th  day 
of  Nov^Bber,  1861.  Exceptiona  ^o  the  oondiuiioDs  of  fact 
and  of  law  found  by  the  Befesee,  appear,  to  have  been 
filed  in  the  month  of  January,  1862.  .  Witfaoot  Attenq>ting 
to  give  in  detail  the  testinMH^y  auataining  each  of  the  find* 
isgsof  fact  as  9et  f<»rth  in  the. case  upon  tins. appeal, it 
must  suffice  that  in  my  opinion  no  erxoi  was  committed 
by  the  Befeiee  in  that  legard.  Exceptions  to  findings  o( 
fact  aie  not  required.  {Hunt  y.  Btoamer^  3  Keni.»  341 ; 
Johawm  V.  Whiiloekf  Id«r  H^*)  Whese  exceptions  to  the 
"  ccmelusions  of  law  "  found  by  the  Beferee  are  not  taken 
by  the  ma]dng  of  a  case  or  by  the  filing  of  written  exc^** 
tions  within  ten  4ays  after  judgment,  none  can  be  enter- 
tained upon  im  appeal,  and  the  case  is  heard  solely  upon 
tiie  exc^>tions  taken  at  the  triaL  (3  Kem«,  supra;  Magi^ 
v.Baker^^  Id.,  436.) 

The  appellants  argued  *<  as  one  of  the  principal  ques- 
tknis  on  this  appeal,  the  exertions  to  the  ruling  of  the 
Seferee  in  allowing  evidence  as  to.  the  validity  and  cor* 
leetneas  ^cf  the  ^proceedings  of  the  Commissioners  of 
JSstimate  and  Assessments,  and  as  to.  the  sufficiency 
of  the  award  made  by  them  to  the  defendants*"  The 
eomplaint  aveimd  the  payment  of  a  certain  sum  of 
money  "not  oi/right  due  an4  paydbie,  and  a  payment 
made  under  a  mistake  of  fact  on  the  part  of  the  plaiur 
tifb."  There  is  no  pretense  that  the  defendant  Erben 
was  gnilty  of  a  wrong  in  accepting  the  amount  actually 
paid  to  him,  oat  that  he  bdieved  or  had  reason  to.sn]raK)8e 
he  waa  taking  what  was  not  of  right,  due  and.  payable 
to  him.  True  it  is^  the  Commissioners  in  their  report 
awarded  toliimasumi  nine  tibousand  dollars  less  than  the 
sum  be  actually  received,  bat  it  is  also  true  that  be  had 
inqnired  and  had  been  advised,  and  had  no  reason  to  doubt 
thai  he  would  be  awarded  the  just  and  &ir.  value  of  his 
property ;  that  he  would  be  entitled  to  receive  the  exact 
sum  actually  paid  tohim ;  the Commissionsars so  told  him; 
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the  snm  paid  was  the  fiiir  and  aotaal  value  of  the  land 
taken  from  the  defendant  Brben ;  in  fact  the  rale  adopted 
by  the  Gommissioners  for  measuring  the  valuation  of 
property  to  be  taken,  entitled  him  to  a  .larger  sum 
than  was  paid  to  him ;  he  was  advised  at  the  ofl9oe  of  the 
Street  Commissioner^  when  he  called  for  the  purpose  of 
inspecting  the  report,  and  upon  inquiry  therefore  that  the 
amount  awarded  to  him  was  the  sum  paid  toi  him ;  he  was 
thereby  induced  to  omit  filing  objectioDs  to  the  report, 
which  as  matter  of  fact  is  conceded  to  have  awarded  to 
him  only  the  sum  of  $15,805 ;  and  the  plaintiffs  have  rested 
upon  their  claim  to  recover  back  a  supposed  over-payment 
for  about  a  period  of  three  years.  The  answer  of  the  de- 
fendant Erben,  apprised  the  plaintiffs  that  he  should  inter- 
IK>se  these  several  matters  as  a  defense  to  their  claim ;  the 
defense  was  a  Just  and  reasonable  one.  To  have  sustained 
the  objection  and  precluded  the  defendant  Brben  from 
showing  this  defense,  would  have  been  manifest  injustice ; 
if  the  plain  tiflb  had  paid  more  than  was  stated  as  the 
award  to  him,  and  did  so  having  i>ossession  of  the  report 
under  a  mistaken  notion  that  he  was  awarded  the  sum 
paid,  yet  they  had  not  paid  to  him  more  than  of  right  and 
in  justice  was  due  and  payable  to  him,  and  they  had  mis- 
led him  and  lulled  him  into  silence  until  long  after  th^ 
period  when  he  could  correct  the  only  mistake  which  was 
made,  the  stating  a  clearly  inadequate  compensation  for 
what  was  taken  from  him.  Their  proposition  seems  to  be: 
The  land  we  took  from  you  was  worth  more  than  we  have 
paid ;  the  Commissioners  and  the  Street  Commissioner's 
ofBcers  advised  you  of  being  entitled  to  the  sum  paid ;  yoa 
could  have  filed  objections  against  the  award  actually 
inserted  in  the  report  and  corrected  it  by  inserting  the 
amount  we  have  paid ;  we  have  your  land  and  altboagh 
yon  innocently  and  without  fault  have  accepted  what  we 
voluntarily  paid,  and  less  than  as  strict  right  you  might 
have  claimed,  yet  we  claim  that  the  report  being  con* 
firmed,  and  it  being  manifest  that  in  and  by  it  you  wef6 
awarded  only  $16,805|  the  excess  over  that  amount  shoold 
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be  lefuadedL  The  adoptiom  of  thift  role  works  plain 
vntong  and  ii^oAtioe*  The  least  that  the  plaintiffs  shoald 
be  reqnired  to  do  would  be  to  reinstate  him  In  the  position 
he  was  when  the  mistake  was  made  by  the  Commissioners 
in  inserting  an  ineonrect  amount  of  award  to  him,  or  to 
enable  him  now  to  have  the  same  advantage  of  showing 
error  in  the  repo^rt  that  he  would  have  had  if  the  Oommis- 
iuoners  and  others  had  not  misled  him. 

The  evidence  was  properly  received ;  it  established  an 
issue  tendered  by  the  defendant  Erben.  The  rule  witji 
respect  to  voluntary  payments  istthat  if  a  party  has  actually 
paid  what  the  law  would  not  have  compelled  him  to  payi 
but  what  in  equity  and  good  conscience  he  ought,  he 
cannot  recover  it  back  again  in  an  action  for  money  had 
and  received.  The  objections  taken  at  the  trial  were  pro- 
perly overruled,  and  the  exceptions  thereto  untenable* 

Upon  the  merits  as  presented  by  the  case  upon  appeal 
we  then  have  a  payment  made  on  behalf  of  the  plaintiffs« 
voluntarily,  without  fraud  or  deceit  or  knowledge  of  the 
fact  on  the  part  of  the  defendant  Erben,  more  than  two 
years  before  reclamation  is  attempted  or  an  assertion  of 
error  or  mistake  on  their  part ;  the  fact  that  he  was  mis- 
led by^ those  acting  on  behalf  of  and  for  the  plaintiflEs  and 
prevented  from  correcting  the  r^al  mistake  that  was  made 
in  not  awarding  the  amount  he  received;  and  that  the 
plaintiffs  have  received  and  have  been  in  the  enjoyment 
of  his  property  of  the  value,  if  not  greater  than,  of  the 
amount  that  was  paid  to  him ;  and  applying  the  rule  Just 
given,  the  plaintiffs  having  voluntarily  paid  what  the 
report  in  terms  did  not  require  them  to  pay,  but  an  amount 
which  in  equity  and  good  conscience  they  should  have 
paid,  the  plaintiffs  cannot  recover  it  back  again.  It  would 
be  in  the  highest  degree  an  injustice  to  permit  the  plain- 
tiffs to  assert  their  claims  of  payment  under  a  so  called 
mistake  under  the  circumstances  detailed  in  the  evidence 
and  found  as  matters  of  fact  in  the  present  case. 

The  action  •as  against  the  defendants  The  New  York  Life 
]j»suranoe  and  Tiwt  Company  eonld  not  under  anydv- 
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eamstances  have  been  maiiitaiDed ;  ttie'  company  was  a 
mortgagee  having  a  lien  f#r  the  sum  awarded  to  it;  tiie 
company  reoeivad  only  the  aittocmt  due  to  it ;  the  fact  that 
the  checks  were  payable  ^to^  the  joint  order  of  the  defend- 
ants periiaps  mi^t  eieate^  the  company  a. disbarsing 
agent  of  the  plaintifbilo  liquidate  their^oiaim  and  transfer 
the  residue  of  the  amount  to*  the  defendant  Erben,  which 
the  company  did ;  there  was  no  mistake  made  in  the  pay^- 
ment  to  it;  nov  in  my  opinion  was*  there  paid  to  the 
defendant  Brben  any  sum  of  money  ''  not  of  right  due  nnd 
payable  to  hian.*^  I  think  the  judgment  is  correct,  and 
should  be  afllnned^ 


Thomas  Lewis,  Plaintiff  ^nd  Respondent,  v.  Ohables 
Blake,  et  ajf..  Defendants  and  Appellants. 

1.  The  role  is  nniibrm,  &at  the  Court  will  not 'set  aside  the  Terdict  of  a  7ary, 
unless  it  is  dearty  against  the  -weight  of  evideocei '  Wkere  the  eridenoe  iA 
merely  ooofllcting}  a  iRerdiot  fopnd. either*  w^y  'wiH  not  be  disturbed 

2.  Iq  this  action,  which  was  to, recover  for  merchandise,  sold,  and  Jelireredi 
the  defense  being  that  the  purchase  was  made  of  a  third  person,  under  a 
special  contract,  which  had  not  been  fulfilled;  there  being  evidence  on  both 
sides  of  the  question ;  *^BIid,  that  upon  the  testimony  there  was  saflfictent 
conflict  of  evidence  toauthorifle  the  Jury  t9  find  agwst  the -ddfeose^  aud.W 
bring  the  case  within  the  rule. 

3.  In  such  an  action  it  is  not  error  to  exclude  parol  evidence  to  explain  an 
ambiguity  in  the  special  contract  in  question,  where  there  is  no  averment 
in  the  pleadings  to  whicb  the  proof  would  apply,  and  the  defend*) nts  have 
not,  by  proot  coonected  the  |:^tiff  with  bqc^  ooatraot  a^  as  to  Affect  him 
by  notice  of  its  existence. ' 

(Before  Moncriet  and  Moncll,  J.  J.) 

Heard,  January  8,  1863;  decided,  January  31,  1663. 

APFEAirffom  a  judgment  and  from  an  order  denying  a 
new  trial. 

The  action  was  to  recover  the  xiriee  of  three  «ases  of  bine 
kerseys,  alleged  to  have  been  mU  and  delivered  l^the 
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plaiiitifP  to  the  defeadauta  Charles  Blake  aad  Heiuy  0» 
LandoQ,  in  Novecaber  1861. 

The  defease  set  up  was»  that  the  keicsejs  meutioued  in 
the  complaiaty  were  a  part  of  a  quantity  of  merohaudise 
contracted  to  be  delivered  to  the  defendants  bygone  Ohajrlea 
W.  Allen,  under  a  special  contract  with  him,  made  in  Octo^ 
ber,  1861,  whereby  he  agreed  to  deliver  to  the  defendants 
in  the  City  of  Kew  York,  in  the  month  of  October,  3,000 
yards  of  blue  kerseys,  *'and  ^so  the  entire  produotioa  q£ 
the  mill  in  the  month  of  November,  1861,  Ao  be  not  lem 
than  14,000  yards,  nor  more  than  18,000  yards  for  the 
month."  The  contract  did  not  indicate  what  mill  was 
intended.  The  defendants  desired,  but  were  not  allowed» 
to  prove  that  it  was  the  mill  of  the  plaintiff  at  Naugatucki 
Connecticut,  and  they  insisted  that  the  plaintiff,  by  the 
authority  oii  Allen,  and  at  his  request  and  on  his  account^ 
supplied  the  merchandise  to  Alleii,  to  be  delivered  undec 
that  contract  to  the  defendants.  The  defendants  averred 
that  they  never  purchased  of  the  plaintiff^  and  they  denied 
any  sale  or  delivering  of  the  kerseys  to  them,  by  tibe  plaintiff^ 

The  action  was  tcied  before  Mr.  Justice  BoB^i^TSOJBr,  and 
a  Jury,  on  the  28th  of  January^  1862.  The  Ju^ry  rendered 
a  verdict  for  the  plaintiff  for  $1,328.35*  A  motion  for  a 
new  trial  was  deiued  at  Special  Term,  and  judgment  hav- 
ing been  entered,  the  defendant^  appealed* 

E.  PaUerwHj  for  defendante,  appellants. 

(?.  De  Forest^  for  plaintiff,  respondent.  , 

«  ■ 

Bt  the  CoiXR'C-^MoiNBiiiiy  J.^  The  principal  ground 
npon  which  the  appellants  move  tfor  a  new  tidaLiQ  this 
case,  is,  that  ihe  verdict  is  against.  <^.  weight  of  evidence. 
Ho  ex6epti<m  was  taken  to  tiie  .eharge»of  the  Judges  and 
only  ooA  exception  to  theexduskm  or  admission  of  evi« 
denoe^ 

The  nde  for  many  years  has  beeti  nnifovm,  4hat  the 
Court  will  not  interfere  with,  and  set  aside  the  verdict  of 
&  Jury,  unless  itt  is  olearly  against  the  weight  of  evidence^ 
(De  Fondemr  t.  SkatteBkink,  3.  Jiokns.t  170 ;  Ke^  v.  Fire^ 
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man's  Ins.  Co.,  3  Hill,  251 ;  JSaton  y.  Benton,  2  Hill,  578 ; 
Com  Y.  Dupontj  1  Sandf.,  260;  Flsmhig  v.  SoUenbaek,  7 
Barb.^  271 ;  HaU  y.  Morrison,  3  Bosw.,  520.) 

The  evidence  in  this  case  was  conflicting,  and  a  verdict 
found  either  way  would  not,  I  think,  be  disturbed  by  the 
Oourt. 

The  most  direct  evidence  that  the  sale  was  by  thd 
plaintiff  to  the  defendants,  is  furnished  by  the  testimony 
of  the  plaintiff's  witness,  Levi  P.  Hatch,  who  testified  that 
be  was  preseit  at  a  conversation  between  the  plaintiff  and 
Landon,  one  of  the  defendants,  about  the  21st  or  23d  of 
October.  It  occurred  in  plaintiff's  ofl9ce  at  Kaugatuck. 
Landon  said  he  came  there  about  some  kerseys.  Witness 
thought  he  brought  a  letter  of  introduction  from  Allen. 
He  said  there  was  considerable  conversation  about  price 
and  quality :  That  it  was  agreed  that  plaintiff  should  sell 
defendants  kerseys  at  8£  cents,  less  9  per  cent  for  SO  days ; 
plaintiff  to  draw  alf  sight,  inclosing  invoices  with  the  draft. 

Several  invoices  of  kerseys  were  sent  by  the  plaintiff  to 
the  defendants,  between  October  30,  and  November  13th. 
The  bills  were  made  out  against  the  defendants  and  for- 
warded to  them,  and  the  amounts  drawn  for,  at  sight,  or 
one  day's  sight,  b^  drafts  upon  the  defendants. 

On  the  13th,  14th  and  15th  of  November,  the  invoices 
were  forwarded,  for  which  this  action  was  brought. 

Letters  were  read  in  evidence,  written  by  the  defendants 
to  the  plaintiff,  showing  or  tending  to  show,  that  they  were 
dealing  directly  with  the  plaintiff.  No  allusion  was  made 
in  these  letters  to  their  contract  with  Allen,  or  that  they  were 
receiving  the  goods  from  the  plaintiff,  as  the  agent  or  other* 
«wise  of  Allen.  While  in  other  letters  of  the  defendants, 
also  read  in  evidence,  they  make  remote  allusion  to  their 
agreement  with  Allen  and  refer,  in  terms,  to  the  quantity 
of  kerseys  to  be  furnished  under  his  contract.  Both  th^ 
defendants,  in  their  testimony,  substantially,  although  not' 
directly,  contradict  the  evidence  of  the  witness  Hatch,  as 
to  the  sale  to  them ;  and  they  also  proved  invoioes  of  ker- 
seys forwarded  by  the  plaintiff  to  the  defendants,  and  bills 
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made  out  and  rendered,  in  tbe  name  of  Allen.  There  was 
evidence  given  by*  the  defendants  that  the  plaintiff  knew 
of  the  contract  between  them  and  Allen  ;  and,  by  the  plain- 
tiff, that  he  had  no  knowledge  of  snch  contract  Other 
evidence  was  given  on  the  one  side  and  contradicted  on 
the  other.  Among  other,  that  the  plaintifl^s  first  invoices 
were  forwarded  at  the  request  and  on  behalf  of  Allen,  and 
tiiat  snb^nently,  and  before  the  invoices  in  suit  were  sent^ 
the  arrangement  was  modified  by  the  paries,  and  there- 
after the  defendants  dealt  directly  with  the  plaintiff. 

Tbe  Judge,  in  charging  the  Jury,  left  it  for  them  to 
determine,  from  the  evidence,  whether  the  goods  were  sold 
and  delivered  by  the  plaintiff  to  the  defendants,  or  by  Allen 
to  the  defendants,  the  plaintiff  acting  as  Allen^s  agent  in 
their  delivery.  He  also  instructed  them,  that  if  they  found 
there  was  a  contract  between  tbe  plaintiff  and  Allen,  by 
which  the  plaintiff  was  bound  to  deliver  to  Allen,  or  to  the 
defendants,  as  the  agents  of  Allen,  then  they  might  inquire 
whether  or  not  that  contract  was  subsequently  modified  by 
the  parties,  so  as  to  make  a  new  contract  between  the 
plaintiff  and  the  defendants.  In  short,  the  whole  case, 
without  comment  by  the  Judge,  was  left  to  the  Jury  to 
determine  from  the  evidence; 

The  Jury  found  a  general  verdict  for  the  plaintiff,  and 
we  cannot  say,  that  it  is  even,  against  the  weight  of  evi- 
dence. It  is  not  clearly  so.  There  was  sufficient  confliQt 
of  evidence,  to  bring  the  case  within  the  settled  rule,  and 
the  Court  will  not  disturb  the  verdict. 

The  contract  between  Allen  and  the  defendants  provided 
for  furnishing  the  defendants  with  the  entire  production 
of  "  the  mill  *'  in  the  month  of  November.  The  defendants' 
counsel  asked  of  a  witness  what  *'  mill "  was  referred  to 
in  the  contract.  This  question  was  objected  to  and  ex- 
cluded by  the  Oourt,  to  which  the  defendants  excepted. 

If  any  question  had  been  involved  in  the  case,  rendering 

it  important  to  ascertain  what  mill  was  intended  by  Allen 

and  the  defendants,  it  might  become  necessary  to  inquire 

\?hether  there  was  such  an  anibiguitas  jfatms,  as  needed 
Bosw.— VOL.X.       26 
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pacol  evidenoe  to*  expkUn*  The  plaiatiff  was  not  a  pstxtj 
to  the  oontraeti  .and.  < was*  only  .to  beafflejoted  by.  notioe  ^ 
its  existence,  as.  bearing  upon  the  qiiestion  .of  sale«  It  was 
quite  immaterial  what  Allen  and  the  defendants  intendei^ 
so  long  as  the  plaintiff:  waa.not  iShown.  to  have  been  eon*- 
nected  with  the  oontract,  either  aa  prinoipaLor  otherwisa 
Xhe  Gontracb  was  not. in  issae.  It  wasjoot  intended  to 
jpecover  upon  itv>  nor:  was  thero.any  averment  in  the  plead* 
ings  to  whidi  tbe  proof  offered, wonld  apply./  It  was  not 
shown,  nor  attempted  to.be  shown,  that.tha  ptaintiffknew 
that  his  ^^mill"  .was  the  one  contemplated.  The  evidence 
was  therefore  not  only  immateriali  but  woukl  have  been 
improper*  in  determining  .tdia  only  i^sue  the  Jury  was  to 
try»  and  was  properly  excluded  by  the  Oonrt.  r 

The  judgment. and  order  appealed  from,  shoold  be 
affirmed. 


William:  Maush,  Plaintiff  and  Appellant,  v.  Johk  Wyck- 

OFF,  Defendant  and  Respondent 

L  When  a  party  to  a  contract  which  19  Toid  by  tb9  staioto  of  fraods  lor 
not  beiog  in  writing,  refusea  to  p«rforaiy  placing  hia  refiisal  solely  upon  the 
ground  of-  inability  to  do  so,  and  the  other  party  is  not  in  default^  the 
former  cannot  maintain  an  action  against  the  latter  to  recover  back  money 

''paid  under  the  contract^  without  making  a  demand  for  its  repayment 
befoits  suit 

2.  The  vendor  in  an  executory  oontraet  for  the  Bale  of  land  saifered  the  iand 
to  be  Bokl  ft^  non*p*yment  c^  taxesL  The  purehas^  delayed,  and.  finally 
refused,  to  complete  the  purchase,  but  solely  on  the  ground  of  his  inability 
to  pay ;  and  he  now  sued  to  recover  back  what  he  had  already  paid. 

ffeU  That  inasmuch  as  during  all  this  time  the  vendor's  tight  to  redeem  from 
the  tax  sale  was  subsisting,  and  he  was  fsady  and  willing  to  oompleto  tke 
oontrMt,  he.wfui  not  to  be  deepied  in  de&u)t 
(Befo««  MoKCBisr  and  Honbli^  J.  J,), 
«    Heard,  January  %  1863;  decided,  January  31, 1863. 

This  was  an  appeal  by  flie  plaintiff  from  the  judgment 
entered  npon  the  report  of  Joseph  Keilson,  Esq.,  as  Befereei 
in  favor  of  the  defendant. 
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The  complaiot  was  fDrmoney  had  and  received  by  the 
defendant  to  the  plain tiff^a  use.  The  proof  showed  that 
the  plaintiff  entefed-  into  «  imrol  agreement  with'  the 
defendant  for  the  purehase  of  certain  real  estate,  and  that 
tiiie  money  in  question  was  paid  toward  tlie  cofftraot  imee. 
The  details  of  the  facts  found  by  the  Beferee  are  stated  in 
the  opinion  of  the  Oourto 

The  part  of  the  opinkHi  df  the  Befefee  before  whom  the 
cause  was  tried,  which  had  reference  to  the  eflfeot  of  the 
tax  aide,  was  as  IbUows: 

*'  The  defendant  appears  to  have  been  able  to  carry  out 
the  contract  en  bis  part>' nnlees  t^faot  that  %he  land  had 
been  sold  for  unpaid  taxes  tendered  him  incompetent;  It 
was  urged,  on  behalf  of  the  defendant,  that  to  give  effidct 
to  sQch  apparent  sale^  it  should  have  been^  proved  that  all 
the  statutory  requirements  in  levying  taxes  had  been 
observed,  so  that  it  should  appem  that  the  premises  were 
really  incumbered  by  taxes  and  liable*  to^  be  sold  This 
would  be  so,  doubtless,  in  cases  where  a  purchaser  claims 
under  such  sale.  But  assuming  that  the  sale  was  valid^f 
the  drfendant  was  still  in  a'conditioii:  to  perfoim  his  agree- 
ment, as  the  term  allowed  for  redemption  had  notexpiied. 

*'It  cannot  be  said  that  he  could  not  make  titte/*  * 

Lett  iSL  Cha^ldi  for  plaintiff,^  anpellaat^ 

L  The  complaint  is  in  proper  form.  {King  v.  Brown^  2 
Hill,  485 ;  5  Johns.,  49.) 

n.  This  contract  being  by  parol  was  void.  Money  paid 
on  a  void  contract  may  be  recovered  back  in  an  action  for 
money  bad  and  received,  (jf^ay^r  v.  JBocft,  13  Wend.,  53; 
Kin^  V.  Brown,  2  Hill,  485 ;  Dotvdle  v.  Cdfnp,  12  Johns., 
451 J  Bice  v.  Peet,  15  Id.,  603 ;  GiUet  v.  Muynard,  5  Id., 
85 ;  7  Cow.,  92  ;  9  Id.,  40.) 

ITL  But  in  this  ciise  the  defendant  could  not  perform 
the  contract  (Caswell  v.  Black  Biver  Manuf.  Co:,  14 
Johns.,  453 ;  2  Oomyn  on  Oont,  52.)  When  the  contract 
was  made  the  defendant  did  not  own  the  land ;  he  had  an 
equity  of  redemption  merely,  like  that  of  a  jud^ent  debtor 
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after  a  sale  on  execution.  Olearly  the  plaintiff  was  not 
bound  to  take  such  a  title,  nor  was  he  bound  to  go  on 
with  payments,  after  be  knew  the  situation  of  the  titlei» 
trusting  to  the  defendant  afterward  to  p^orm  a  void 
contract.  iJvdsim  v.  WmSf  11  Johns.,  525;  Tucker  v. 
Woods,  12  Id.,  190.) 

lY.  The  Referee  also  erred  in  admitting  the  testimony 
of  the  defendant,  that  if  the  plaintiff  had  paid  in  full,  he 
would  have  been  able  to  redeem  the  land. 

Y.  The  plaintiff  was  entitled  to  recover  bac^  this  money 
upon  well  settled  principles : 

First.  Because  the  contract  was  void  and  furnished  no 
consideration  for  the  payments. 

Second.  Because  the  plaintiff  rescinded  it,  having  the 
right  to  do  so,  and  gave  the  defendant  notice  of  such 
rescission;  and 

Third.  Because  the  defendant  could  not  perform,  hav* 
ing  no  such  title,  as  the  contract  contemplated,  to  convey^ 

George  C.  Blanke,  for  defendant,  respondent. 

I.  The  plaintiff  could  not  maintain  this  action  upon  his 
.complaint.  (Oode,  ^  142,  sub.  2 ;  Cushinglvam  y.  FliUlips^ 
1  E.  D.  Smith,  416 ;  Thumum  v.  Stevens,  2  Duer,  609 ;  1 
Ohitty's  PL,  355,  and  cases  cited.)  The  variance  between 
the  plaintiff's  pleading  and  proof  was  total  and  fatal. 
(Waiter  v.  Bennett,  16  JST.  Y.  E.,  250;  cases  cited  under 
^  171  of  Yoorhies'  Oode.) 

II.  This  action  cannot  be  sustained  on  the  merits.  The 
plaintiff  must  show  he  has  equity  and  conscience  on  his 
side.  {Pease  v.  Barber,  3  Gaine-s,  266.)  But  the  equities 
are  all  with  the  defendant.  Payments  voluntarily  made 
with  a  full  knowledge  of  the  facts  on  a  parol  contract 
for  the  purchase  of  land  cannot  be  recovered  back  while 
the  vendee  is  in  default.  {Dowdle  v.  Camp,  12  Johns., 
451 ;  Abbott  v.  Draper,  4  Denio,  51 ;  Coughlin  v.  K^iowleSt 
7  Met.,  [Mass.,]  59 ;  Lewis  v.  WhitneJl,  5  Monroe,  [Ky.,] 
190;  Duncan  v.  Baird,  8  Dana,  [Ky.,]  101;  DougJierty 
V.  Goggin,  1  J.  J.  Marsh.,  [Ky.,]  373 ;  Gray  v.  Gray,  2 
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Id.,  21 ;  Shaw  v.  iSAatr,  6  Yennont  B^  69;  Xfane  v.  Shackfordt 
6  N.  H.  B.,  130.)  Money  voluntarily  paid  when  there  has 
been  no  mistabe  in  matters  of  fact,  cannot  be  recovered 
back.  (Kotes  to  MarioU  v.  Hamptony  2  Smith's  Lead.  Oas., 
238;  Broom's  Legal  Maxims,  187;  8ufervUof%  of  Onon* 
daga  v.  Briggs^  2  Denio,  26,  and  cases  cited ;  Clarke  v. 
Dutehery  9  Oow.,  674 ;  AheU  v.  Douglasn,  4  Denio,  305.) 

HI.  Plaintiff  mnst  prove  a  demand  before  suit  {JMoU 
y.  Draper y  4  Denio,  51.) 

IV .  The  evidence  introduced  by  plaintiff,  (under  defend* 
ant's  objection.)  tending  to  show  sales  for  taxes  of  the  land 
in  question,  with  a  view  of  impeaching  defendant's  title, 
did  not  entitle  plaintiff  to  a  recovery. 

1.  The  evidence  was  not  embraced  in  the  issue ;  neither 
taxes  nor  sales  were  mentioned  in  tbe  pleadings. 

2.  The  evidence  did  not  establish  tbe  existence  of  any 
of  the  facts  necessary  to  show  a  valid  tax  sale.  There  is 
no  presumption  of  regularity  in  a  tax  sale.  {YarUik  v. 
Tattman,  2  Barb.,  113.) 

3.  One  of  the  alleged  sales  appears  to  have  taken  place 
since  the  commencement  of  this  suit,  and  both  sales  were 
subject  to  redemption  for  two  years,  by  any  person  inte- 
tested  in  the  property.  (Oharter  of  Brooklyn ;  Laws  of  1854, 
p.  880,  ^  29.) 

4.  These  taxes  and  sales  would  have  been  redeemed  by 
defendant  if  plaintiff  had  paid  the  $400  balance  of  his  cash 
payment.  Or  the  plaintiff  could  have  retained  the  neces- 
sary amount  out  of  the  $400,  and  paid  them  himself. 

5.  The  defendant  was  not,  by  reason  of  a  tax  sale  which 
eould  be  redeemed,  disabled  Arom  performing  his  agree- 
ment to  convey.  (Lam  v.  Shackford,  5  N.  H.  E.,  130.) 

6.  Assuming  the  land  was  incumbered,  the  same  prin- 
ciple would  apply  to  this  case  as  to  the  case  where  an 
agreement  in  writing  was  made;  and  the  vendee  was 
bound  to  perform,  it  being  presumed  that  the  vendor  would 
remove  the  incumbrance  before  the  deed  was  to  be  given. 
{Greenhj  v.  Cheevers,  9  Johns.,  126 ;  Ellis  v.  HoskinSj  14 
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Johiiii.,  363;  JBdU  y.  Mimtffwmenff'M  Jotkm.^  15;  0arlockx. 
Lane,  15  Barb*,  359.) 

•  AAd  tiiat  to  pot  tiie  Tesndor  in  defiftiilt,  a  tender  must  be 
made  by  the  vendee.  {Hudson  t.  Smifl,  20  Jolms^  24 
^em  v.  G^ram,  9 Oow.,4G,  and  oases  cited;  ITeBs  ▼.  Smith 
7  Paige,  22 ;  BaekeU  v.  Acton,  3  Wend^  2^ ;  CauneOji  y. 
Pierw,  7  Wend.,  129.) 

By  the  Goubt — Mongbief,  J.  The  faets  as  found  bj 
&e  Beftree,  are  not  disputed;  It  appeals,  therefore,  as 
matters  of  fact : 

'  1.  That  on  the  lOdi  day  of  An^st,  1860,  a  veibal  agree- 
ment was  made  between  the  plaintiff  and  the  defendant, 
T?h«reby  the  plaintiff;  agreed  to  pnixdiase,  and  the  defend- 
ant agieed  to  sell  «id  con v^. to  the  plaintiff  the  lands 
mentioned  in  the  defendant's  answer,  £»  the  price  and 
according  to  the  terms  set  forth  therein.  ^ 

'  2.  l%iat  the  plaintiff  not  being  ready  to  perfoim  his  part 
of  the  agreement,  the  time  for  such  performance  was,  at 
his  reqnesty  postponed  from  time  to  tiine,  until  the  month 
of  Iforember,  I860,  whenthe  plaintiff  gave  the  defendant 
his  two  che<dcs,  amounting  to  $600,  on  aooonnt  of  the 
$1,000  cash  pasrment,  and  on  paying  $350,  a  portion  of 
said  $600,  proposed  that  the  deed  should  be  executed  and 
the  mortgage  sent  to  him  im  exeeutioli,  as  stated  in  his 
letter  of  November  17th,  1860. 

•  3.  That  the  defendant  afterward  urged  the  plaintiff  to 
complete  the  performance  of  said  agreement,  but  the  plain- 
tiff declined  so  to  do ;  for  the  alleged  reason  that  times  had 
changed,  that  he  had  lost  money,  and  could  not  carry 
it  out. 

4.  That  on  the  3d  January,  1861,  the  defendant  tendered 
to  the  plaintiff  a  deed,  in  pursuance  of  said  agreement, 
and  demanded  that  the  plaintiff  complete  the  performance 
of  said  agreement  on  his  part,  which  he  declined  to  do  for 
want  of  means  at  that  time. 

6.  That  at  the  time  said  agreement  was  made,  the  land 
in  question  was  subject  to  the  taxes  for  the  years  1858  and 
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1859,  and  thafc  said  labds  were  sold  in  tbe  year  1860  fbr 
the  non-payment  of  i^aid  tax  of  1858;  but  said  sale  was 
sobject  to  redemption  l^  fhe  defiendafit  at  any  time  within 
two  years  ihereafter  ;*  and  that  tbe  said-taxes  and  interest 
and  amonnt  of  sncfa  sale  were  less  than  the  snm  of  $20(X 

6.  That  if  the  residue  of  tbe  $1,000  bad  been  paid  by 
tbe- plaintiff,  the  defendant  would  have  been  enabled  to  ' 
bafe  paid  said  taxes,  as  testified  by  him.  ' 

7.  That  the  money  mentioned  in  the  complaint  was  tbe 
snm  of' $600  so  paid  tbe  defendant  on  account  of  said 
agreement ;  and  that  no  demand"  was  made  by  the  plain- 
tiff for  tbe  repayment  of  said  money  before  tbe  bringing 
of  this  action. 

.  The  daim  of  tbe  plaintiff,  aa  made  in  Us  complaint,  is, 
"  that  the  defendant  is  indebted  to  tbe  plaintiff  in  tbe  sum 
of  six  himdred  dollars,  and  interest  thereon,  for  so  much 
money  by  the  defendant  bad  and  receiyed  to  and  for  the 
use  of  the  plaintiff,  as  foHows,  that  is  to  say :  On  or  about 
the  17th  day  of  Noremberj  1860,  the  def6nd|int,  at  his 
qiecial  instancor  had  and  received  of  and  from  the  plaintiff, 
and  to  and  for  the  uiie  of  the  plaintiff,  the  sum  of  six  hun- 
dred dollars,  and  the  plaintiff  is  the  lawful  owner  and 
holder  of  the  claim  and  demand  therefor;  that  tbe  said 
defendant,  although  requested  so  to  do,  has  not  paid,*'  &c 
Judgment  was  demanded  for  $600,  and  interest  from 
November  17tb,  1860,  &c- 

Tbe  contract  between  tbe  parties  was  not  illegal;  at 
most  it  could  only  be  claimed  to  be  voidable  at  tbe  elec- 
tion of  a  party  to  it,  and  of  this  there  may  be  some 
question.  {Dowile  v.  Camp^  12  Johns.,  451 ;  Weatervelt  v. 
MatheMon,  Hoffin.,  37 ;  Spoor  v.  NeweU,  3  Hill,  307 ;  Bought 
ton  V.  Bruce,  20  Wend.,  234.)  The  plaintiff  voluntarily, 
in  part  performance  of  this  oral  contract  for  tbe  purchase 
of  lands,  has  paid  the  sum  of  six  hundred  dollars ;  be  has 
requested  and  been  indulged  in  an  extension  of  time  for 
the  completion  of  his  purchase ;  bis  neglect  to  fully  per- 
ferm  has  been  exensed  by  saying  *Hhe  times  bad  changed, 
he  bad  lost  money  and  could  not  eiory  it  out;'*  '*  he  could 
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not  complete  the  performance"  of  the  agreement  '*  for 
want  of  means  at  that  timeJ*^  He  never  claimed  that  he 
was  not  bound  to  perform  by  reason  of  the  statute ;  and 
without  requesting  a  return  of  the  money  thus  voluntarily 
paid  under  an  agreement  of  which  good  conscience  demand 
ed  of  each  party  a  full  performance,  this  action  is  brought 
to  recover  it  back.  The  defendant  was  not  in  default ;  he 
was  ready  and  willing  to  perform  the  contract  on  his  part; 
and  it  seems  to  me  most  plainly  unjust^  under  sudi  circiun- 
stances,  to  hold  that  the  action  can  be  maintained  until 
the  claimant,  asserting  a  title  under  the  statute  making 
void  his  contract  at  his  election,  has  also  demanded  the 
return  of  the  money  which  he  paid  and  the  defendant 
received  in  good  faith  in  part  performance.  (Fry  on  Specif. 
Perf.,  ^^  339,  340.)  The  authority  in  4  Denio,  51,  {AhboU 
▼•  Draper^)  is  decisive  upon  this  iioint,  and  conclusive  as 
tp  the  rights  of  the  plaintiff  in  this  action. 

As  this  view  satisfactorily  disposes  of  the  whole  case,  it 
is  unnecessary  to  examine  the  other  points  raised  upon  the 
argument ;  but  as  to  the  complaint  being  defective,  see 
Em  V.  Woodwarth,  (4  Gomst.,  249,  253 ;  1  E.  D.  Smith, 
416 ;  2  Duer,  609.)  I  concur  in  the  views  so  well  expressed 
in  the  opiniou  of  the  Beferee,  and  think  the  judgment 
should  be  affirmed. 


William  W.  Wakemajs  et  al..  Plain  tifEs  and  Sespondents, 
V.  Hill  Gk)WDY,  Defendant  and  Appellant. 

1.  A  creditor,  receiving  from  his  debtor,  as  collateral  security,  a  promissory  note 
made  by  a  tkird  person,  past  dae,  with  the  request  to  collect  it  and  apply  the 
proceeds  to  the  payment  of  the  debt,  though  without  any  express  direction 
to  sue  upon  it,  incurs  the  obligation  to  use  diligence  in  its  ooliection,  and  to 
sue  if  necessary.  In  such  case,  the  debtor  stands  in  the  relation  of  guar- 
antor for  the  collection  of  the  note,  and  is  entitled  to  the  exercise  on  the 
part  of  the  bolder,  of  such  diligence  as  is  required  of  a  bailee  for  hire,  or  of 
a  pledgee. 

2.  The  degree  of  dib'genoe  required  must  be  determined  irom  the  facts  and 
oircumstanoes  of  the  case,  as  a  question  of  law. 


/ 
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3.  Where  erediton  reoeiTed  saoh  a  note  as  ooBateral  secority  at  a  time  yifiiea 
the  makers  were  abundantly  able  to  pay  it,  and  on  their  demanding  pay* 
ment  the  latter  intimated  that  they  had  a  defense,  but  the  creditors  neither 
notified  the  debtor  thereof,  nor  brought  suit  on  the  note  until  three  months 
thereafter,  and  meanwhile  the  makers  had  become  insolvent,  whereby  the 
amount  of  the  note  was  lost ; — Hddy  that  negligence  was  imptitaUe  to  the 
creditors^  and  that  they  were  liable  to  the  debtor  for  the  amount  of  the 
note,  and  could  not  recover  from  him  their  costs  of  obtaining  judgment 
against  thejnakers. 

(Before  Momcrief  and  Monell,  J.  J.^ 

Heard,  January  12,  1863 ;  decided,  January  31,  1863. 

AppsAii  by  the  defendant  fixmi  a  judgment  entertd  in 
&vor  of  the  plaintiffs  on  the  report  of  S.  P.  Nash,  Esq., 
Beferee,  before  whom  the  issues  in  the  cause  were  tried. 

This  action  was  brought  by  William  W.  Wakeman, 
Zalmon  B.  Wakeman,  Jonathan  Godfrey  and  Diedrick 
Lannennan,  to  recover  for  the  freight  and  charges  of  a 
cargo  of  cotton  brought  for  the  defendant  in  the  plaintiffs' 
vesseU  from  Savannah  to  New  York,  and  also  for  the  costs 
and  charges  incurred  by  the  plaintiffs  in  the  prosec6tion 
of  a  promissory  note  which  had  lieen  delivered  by  the 
defendant  to  the  plaintiffs  as  security  for  his  indebtedness 
for  the  freight 

The  complaint,  after  alleging  the  cause  of  action  for  the 
freight,  further  alleged,  that  afterward  the  defendant 
delivered  to  the  plaintiffs,  as  security  for  his  indebteduess, 
a  promissory  note  made  by  Silvanus  Hoi  brook  &  Go.,  and 
requested  the  plaintiffs  to  collect  the  same  and  apply  the 
moneys,  when  collected,  to  the  paymeut  of  his  said  indebt- 
edness ;  and  to  that  end  requested  and  directed  the  plain- 
ti£b,  for  and  on  his  account,  to  prosecute  the  said  note,  and 
to  take  all  legal  measures  for  the  collection  of  the  same, 
and  agreeing,  in  effect,  to  pay  all  the  costs  and  expenses 
which  the  plaintiffs  might  incur  in  endeavoring  to  collect 
the  note*  Tliat  the  plaintiffs  instituted  an  action  against 
the  makers  of  the  note,  and  subsequently  obtained  judg- 
ment thereon,  but  failed  to  collect  anything.  And  that  in 
obtaining  such  judgment  the  plaintiffs  i>aid  the  sum  of 
$144.44  lor  the  costs  and  expenses  thereof. 

Bosw.— Vol.  X        27 
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.  The  dofendanfe  iM  not  ooniro vert  the  cause  of  action  fox 
the  freight  and  charges,  bnt  denied  that  he  was  liable 
for  the  costs  and  expenses  of  the  suit  against  Holbrook  Ss 
Oo- 

Be  aversed  in  his  answer,  that  the  note  of  Holbrook  Ss 
Co.,  at  the  time  of  ite  deliveiy  to  the  plaintifb,  was  past 
due ;  thiat  they  promised  the  defendant  to  collect  the  same 
immediately,  and  with  all  reasonable  diligeDce  to  bring  an 
action  thereon,  and  to  apply  the  moneys  collected  thereon 
to  the  payment  of  the  defendant's  indebtedness  to  them ; 
that  at  the  time  of  the  detrrery  of  the  note  to  the  plaintiflb, 
the  makers  of  the  note  were  responsible,  and  the  same 
coakt  haTB  been  collected ;  bnt  that  the  p)ainti£R»,  neglect^ 
ing  their  duty,  did  not  prosecute  the  makers  until  after 
they  had  become  insol\rent;  whereby,  as  the  defendant 
claimed,  the  plaintiffs  became  liable  to  the  defendant  fM 
the  amount  of  the  note. 

The  plaxntifiBi  replied  to  the  answer,  denying  negligence. 

The  case  was  tried  by  the  Beferee,  who  found  the  fhcts : 

That  on  the  18th  of  June,  18t51,  the  note  in  questioti 
was  delivei^d  to  the  plaintiff  as  collateral  security  ibr  thd 
defendant's  indebtedness,  and  that  the  plaintiffs  were 
authorized  and  requested  by  the  defendant  to  collect  the 
note  and  to  dpply  the  proceeds  to  the  payment  of  such 
indebtedness. 

That  on  the  same  day  the  plaintiffs  wrote  to  the  makerd; 
demanding  payment. 

That  the  next' day  the  makers  replied  that  the  note  was 
given  for  half  a  lot  of  cotton  bought  from  the  defendant; 
and  that  they  would  pay  the  note  whenever  the  thing  was 
made  right  for  the  whole  cotton. 

That  on  the  20th  September,  1851,  the  plain tifib  made  a 
personal  demand  of  payment,  bnt  it  was  refused ;  and  on 
the  same  day  they  caused  a  suit  to  be  brought  and  an 
attachment  was  issued  against  the  property  of  the  makers. 

That  on  the  30th  August,  1851,  the  mami&ctory  and  a 
large  amount  of  property  of  the  makers,  Holbrook  &  Oo.,' 
was  destroyed  by  fire ;  by  reason  df  which  thej  snspehAed 
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jNKjineut  on  tb&  first  of  September ;  that  on  that  day  a 
nit  wM  cemmenoed  a^aindt  them,  and  an  attadMnent 
levied  upon  theit  property  for  a .  large  earn ;  and  that, 
by  reason  of  liens  and  incumbrances  prior  to  the  plaintiffs', 
nothing  was  collected  on  their  jodgment. 

That  if  legal  proceedings  by  suit  and  attachment,  accord- 
ing to  the  la^s  of  Massachusetts,  had  been  instituted 
against  Holbrook  &  Coi  upon  the  note,  at  any  time  prior 
to  the  first  of  September,  18&I,  any  judgment  recovered 
in  the  action  would  have  been  collectible  ont  of  their 
property. 

That  the  defendant  was  in  the  City  of  New  York  dtiiing 
the  summer  of  1851 ;  that  he  knew  at  the  maturity  of  the 
note,  that  the  makers  refused  to  pay  it,  on  the  ground  that 
file  cotton,  for  which  it  was  given,  had  sand  in  it ;  that 
neither  party  supposed  that  the  Holbrooks  were  insolvent 
or  in  precarious  circuinstances,  nor  were  any  express 
instructions  given  to  the  p1ainti£^  to  prosecute  the  note. 

That  there  was  no  negligence  on  the  part  of  the  plaintiflb 
in  not  having  commenced  suit  upon  tlie  note  before  the 
time  when  they  in  fact  commenced  the  suit. 

Upon  these  facts,  the  Beferee  adjudged  that  the  defend- 
ant was  not  entitlea  to  recover,  or  have  deducted  from  the 
plaintiffs*  claim  the  amount  of  said  note  or  any  part  of  it, 
and  he  directed  judgment  for  the  plaintiffs  for  the  amount 
of  the  freight  and  charges,  and  the  costs  and  expenSeisi  of 
the  suit  with  interest. 

The  defendant,  in  due  form,  excepted!  to  the  findings  of 
bet  and  conclusions  of  law. 

It  was  proved  by  the  plait\ti£k'  agent  that  the  defend- 
ant handed  him  the  note,  saying  if  he  could  get  anything 
on  it  well  and  good ;  that  the  note  was  then  past  due,  and 
that  there  was  no  agreement  or  understanding  between 
him  and  the  defendant  in  regard  to  commencing  any  suit 
upon  the  note.  This  testimony  was  objected  to;  the 
objection  was  overruled,  and  the  defendant  excepted. 

•  JS^.  Setky^  tot  deifendanft,  appellant 
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Oitod  aObert  v.  WiUiams,  (8  Mass.  B.,  51 ;)  HiU  v.  Feail^ 
ersianhaugh,  (7  Bing.,  669 ;)  OaUagher  v.  Whits,  (31  Barb. 
S.  0.  Bm  94 ;)  TTalXfer  V.  Goodman,  (21  Ala.  B.,  647.) 

U.  H.  Otven,  for  plaiDtifr,  respondent, 

Oited  Hoard  y.  Garner,  (6  Seld.,  262 ;)  BwUdngham  y  ' 
Pajfne,  (36  Barb.,  81 ;)  WiUiams  v.  Price,  (1  Sim«  &  Sta., 
£81 ;)  Foot  Y.  Wiswali,  (14  Johns.,  304 ;)  Samge  v.  Birckr 
head,  (20  Pick^  167 ;)  GaOagher  t.  TF^i^,  (31  Barb.,  92.) 

By  the  Oourt — Monell,  J.  The  note  in  question 
was  deU?eied  to  and  received  by  the  plaintiffs  as  collateral 
security  for  a  prior  indebtedness  of  the  defendant  to  the 
plaintiflb.  The  fact  is  so  found  by  the  Beferee,  and  the  find-* 
ing  is  warranted  by  the  evidence.  There  was  no  express 
direction  given  to  the  plaintiffs  to  sue  the  makers,  nor  was 
there  any  express  agreement  or  understanding  that  the 
defendant  would  pay  the  costs  and  expenses  of  a  suit  for 
the  collection  of  the  note.  « 

The  obligation  which  the  law  imposed  upon  the  plaintiffs 
when  they  received  the  collateral  security,  was  that  they 
would  use  diligence  in  its  collecj^ion.  The  defendant  stood 
in  the  relation  of  guarantor  for  the  collection  of  the  note, 
and  was  entitled  to  all  the  rights  and  protection  which  the 
law  furnishes  to  such  persons,  among  which  is  the  exer- 
cise, on  the  part  of  the  holder,  of  such  diligence  as  is 
required  of  a  bailee  for  hire,  or  of  a  pledgee.  (Story  on 
Prom.  Notes,  ^  284 ;  Lawrence  v*  McCalmont,  2  How.  XT. 
S.  B.,  427 ;  Swinyard  v.  Bowes,  5  Maule  &  Selw.,  62 1 
Ohitty  on  Bills,  [8th  ed.]  467,  474 ;  Bayley  on  Bills,  286, 
290.)  In  Lawrence  v.  McCal^nont  the  prineiple  is  fully 
recognized  (p.  454)  that  a  person  receiving  a  note  as  collat- 
eral security,  was  bound  to  due  diligence  in  its  collection, 
and  that  the  case  fell  under  the  general  law  of  agency 
And  Story  (Story  on  Bills,  ^  372,)  applies  the  law  applica- 
ble to  guarautors,  to  holders  of  bills  held  as  collateral 
security. 

The  amount  of  dilig^iee  which  the  law  requires  should 
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be  exercised,  most,  of  courae,  be  det^mined  from  the  facte 
aod  circumstances  of  each  case.  Nevertheless,  it  is  a 
question  of  law  and  not  of  fact,  and  must  be  determined 
by  the  Court  upon  settled  principles  governing  such  cases. 
{Burt  V.  H&rner,  5  Barb.,  504.) 

In  guarantees  of  collection,  the  attempt  to  collect  must 
have  been  made,  it  being  a  condition  precedent  to  calling 
on  the  guarantor ;  and  the  creditor  is  held  to  the  exercise 
of  diligence  in  prosecuting  the  maker.  {Tayhr  v.  Butten^ 
6  Gow.,  624 ;  Cumpaton  v.  McNair,  1  Wend.,  457 ;  Lamovr 
rieux  v.  Hewitj  6  Wend.,  307 ;  Eddy  v.  StanUmSy  21  Wend., 
255 ;  Burt  v.  Ham&r^  5  Barb.,  501 ;  Hart  v.  HudMU^  6 
Buer,  2d4,  303 ;  Hoard  v.  Garner^  6  Seld.,  261 ;  Kemmerer 
V.  Wilson,  31  Penn.,  110.) 

In  determining  the  question  of  diligence,  two  things 
n^nst  be  considered.  First  Was  there  any  impediment  to 
bringing  a  suit  ?  and,  Secondly.  Has  the  omission  to  sue 
injured  the  guarantor?  If  the  creditor  has  been  unable  to 
prosecute  the  maker,  he  cannot  be  chargeable  with  negli- 
gence ;  nor  can  the  guarantor  be  said  to  have  sustained 
damage  if  the  maker  continues  responsible.  In  Ghitty  on 
Bills,  supra,  it  is  said,  ^*  if  the  parties  who  ought  to  have 
paid  the  bill  or  note  were  solvent  at  the  time  when  it 
became  due,/ind  for  some  time  afterward,  and  only  subse* 
quently  l>eeame  insolvent  before  notice,  an  inference  of 
actual  damage  from  want  of  notice  to  the  party  guarantee^ 
ing,  or  who  is  otherwise  collaterally  liable,  will  prevail,  until 
rebutted  by  actual  proof,  that  if  notice  had  been  given, 
payment  could  not  have  been  obtained.*' 

A  reference  to  some  of  the  above  cases  will  exhibit  the 
stringency  of  the  rule  and  the  degree  of  diligence  required 
in  particular  cases. 

Taylor  v.  BuUen  was  a  guarantee  of  collection,  and  the 
maker  died  before  the  maturity  of  the  note :  held  no  excuse 
for  not  prosecuting  bis  representatives. 

In  Oumpston  v.  McNair,  the  excuse  for  not  prosecuting 
tiie  note  was  that  a  recovery  could  not  be  had  against  the 
makers,  a  partnership  being  denied.    A  suit  had  been  com- 
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menoed  and  disoantinaed  becaoBe  a  witoess  could  aofc  be 
found  to  piove  the  partoership.    It  was  held  not  suffloient. 

Nor  is  it  any  excuse  tiiat  the  maker  resides  in  anotbev 
State.  The  creditor  must  prosecute  him  there.  {Burt  v. 
Horner,  6  Barb.,  501.) 

The  general  principle  Is  also  distinctly  recognized  in 
Barrow  y.  Bhinslandery  (3  Johns.  Oh.,  614.) 

In  Hart  v.  Hudson^  Mr.  Justice  DuBBsays»  ''if  the  debt 
''  so  guaranteed  is  unpaid  at  its  maturity,  the  4;reditor,  if  he 
''wishes  to  retain  the  liability  of  the  guarantor^  must^ 
"  without  delay,  commence  proceedings  for  its  recovery, 
*'  and  it  is  only  when  he  can  show  that  all  the  remedies 
"  which  the  law  gave  him  against  the  debtor  had  beea 
"  exhausted,  that  he  is  in  a  condition  to  demand  payment 
"  of  the  debt  fsom  the  guarantor.  If  be  delay,  without 
"  necessity,  to  commence  the  necessary  proceedings,  •  •  • 
"  the  delay  is  imputed  to  him  as  '  ladies/  and  the  gulu> 
"  antor  is  discharged." 

In  CMlagher  v.  White,  (31  Barb.,  92,)  the  note  was  past 
due  when  it  was  transferred.  The  maker  was  insolvent  at 
the  time  of  transfer  and  continued  so.  And  it  was  inti- 
mated, but  not  decided,  that  negligence  was  not  imputable 
to  the  holder.  This  was  put  expressly  on  the  ground  that 
the  guarantor  bad  sustained  no  loss. 

In  Lanuntrietiz  v.  HewiU  the  doctrine  of  laches  was  held 
not  to  apply  where  the  original  debtor  was  insolvent. 
There,  the  suit  was  commenced  within  three  months  after 
the  maturity  of  the  note,  and,  except  for  the  insolvency 
excusing  the  laches,  it  would  have  been  negligence.  {Burt 
V.  Homer,  supra.) 

The  case  of  Hoard  v.  Garner,  (6  Sold.,  261,).  is  like  this 
in  principle.  In  that  case  there  was  an  express  covenant 
to  take  proper  means  to  collect,  and  the  covenantor  was 
held  to  be  chargeable  with  laches,  and  the  law  of  guaran-^ 
tors  was  applied  to  such  a  covenant. 

Applying  tbe  principles  of  these  cases  to  the  facts  found 
by  the  Beteree,  it  will  be  seen  that  the  plaintiffs  having 
failed  to  discbarge  the  obligation  imposed  upon  them  by 
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law,  must  be  held  liable  for  the  damage  sastamed  by  the 
defeudant 

•  The  note  was  transferred  on  the  18th  Jnne,  I'SSr,  when 
the  makers  were  abundantly  able  to  pay  it,  and  when,  if 
a  suit  had  been  commeueed  and  a  judgment  recovered,  it 
conld  have  been  collected.  The  only  excuse  offered  for 
aot  prosecuting  the  makers,  was  that  they  refused  to  pay 
until  it  was  made  right  concerning  the  whole  purchase  of 
cotton.  This  was  regarded  by  the  plaintiffs  as  a  sufficient 
reason  for  ndt  suing,  and  yet  they  retained  the  security, 
omitting  to  give  any  notice  to  the  defendant^  until  the 
20th  of  September  following,  when,  without  any  directions 
from  the  defendant,  they  commenced  a  suit.  In  the  mean- 
time and  on  the  first  of  September,  the  makers  of  the  note, 
through  misfortune,  became  insolvent. 

Under  these  facts,  it  seems  to  me  that,  in  judgment  of 
law,  Diligence  Is  to  be  imputable  to  the  pkuntifk  There 
was  no  impediment  to  suing  the  makers ;  their  intimated 
defeii£ie  did  not  ejxmse  it,  and  there  was  an  implied,  if  not 
an  express,  agreement  by  the  defendant  to  pay  the  costd 
and  expenses  of  the  suit.  By  the  omission  of  the  plains 
tiffs  to  sue  with  diligenoe,  the  defeudant  has  lost  the  debt 
through  the  iosolveuey  of  the  debtors,  and  the  plain tiffii 
must  be  held  xesponsible  for  such  loss.     .  / 

Under  this  view  of  the  case,  the  defendant  %as'  entitled 
to  have  deducted  frota  the  plaintiffs'  claim  £w  freight,  the) 
amooat  due  on  the  note  at  the  time  of  the  trial ;  and  for 
the  same  reasons,  the  plaintiffs  tsiniiot  reeorer  the  costs 
of  the  suit  against  the  Holbrooks*. 

The  eonclttsions  of  tihe  Beferee  are  therefore  erroneoas, 
and  the  judgment  must  be  set  aside,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 
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BuFUS  K.  Dblafibld  et  dl.^  Plaintiffs  and  BespondentSi 
V.  The  Union  Pjbrry  Company  of  Bbooklyn,  Defend- 
ants and  Appellants. 

1.  In  sn  action  for  damages  for  injury  to  property  alleged  to  have  been  caused 
by  the  negligence  of  the  defendants,  it  moat  appear  that  the  plaintifl&*  acta 
or  omissions  did  not  concur  or  contribute  in  any  degree  to  the  result 

2.  Thus  where  the  plaintiff^'  senrants,  afler  nightfall,  moved  their  canal  boat 
from  pier  to  pier,  across  the  mouth  of  the  defendants'  ferry  slip,  under  cir- 
cumstances making  the  attempt  somewhat  hazardous  and  liable  to  delay; 

Sddf  that  their  negligence  must  be  deemed  to  have  contributed  to  a 
collision  resulting  from  the  approach  of  the  ferry  boat  while  the  canal 
boat  was  being  moved ;  and  that  a  verdict  in  favor  of  the  plaintiffs  could 
not  be  sustained. 

(Before  Monorrt  and  Mohell,  J.  J.) 

Heard,  January  14,  1863 ;  decided,  January  31,  1863. 

Appeal  by  the  defendants  from  a  judgment  in  favor  of 
the  plaintiffs,  entered  on  a  verdict  recovered  on  a  trial 
of  the  cause  before  Oh.  J.  Boswobth  and  a  Jury,  on  the 
9th  and  10th  days  of  June»  1862;  and  from  an  order 
denying  a  new  trial. 

The  plaintifEs,  Bufus  K.  Delafleld  and  George  Baxter, 
sued  to  recover  damages  done  to  their  canal  boat,  which 
was  run  into  by  a  ferry  boat  of  the  defendants,  in  the  poit 
of  New  York,  in  January,  1857.  The  canal  boat  bad  been 
taking  in  a  cargo  at  the  end  of  the  pier  on  the  southerly 
Ade  of  the  defendants'  ferry  slip.  She  bad  completed 
loading  at  the  close  of  the  afternoon,  and  was  lying  across 
the  end  of  the  pier.  The  captain,  immediately  oitet  the 
ferry  boat  left  the  slip,  commenced  to  haul  his  boat  aerosa 
the  slip  to  a  berth  on  the  northerly  side  of  Pier  3& 

The  following  facts  were  clearly  established.  Each  ferry 
boat  was  making  three  trips  an  hour.  The  captain  of  the 
canal  boat  knew  that  the  ferry  boats  were  passing  to  and 
fro  regularly,  and  that  a  ferry  boat  was  soon  expected  to 
return,  and  that  vigilance  and  industry  on  his  part  were 
necessary  to  enable  the  canal  boat  to  be  drawn  across  the 
slip  before  the  ferry  boat  would  return.    There  was  no 
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evidenoe  that  tiiose  in  oommand  of  the  ferry  boat  had 
knowledge  or  reason  to  suppose  that  the  canal  boat  was 
being  hauled,  or  would  be  attempted  to  be  hauled,  across 
the  slip  while  the  ferry  boat  was  passing  from  the  Brooklyn 
to  the  New  York  side. 

'  The  captain  of  the  canal  boat  stated  that  he  saw  the 
ferry  boat  when  she  left  the  Brooklyn  side,  and,  of  course, 
knew  that  she  was  approaching.  But  there  was  no  evi- 
dence given  to  show  that  the  men  in  charge  of  the  ferry 
boat,  had  their  attention  been  directed  to  the  fact,  when 
die  started  from  the  Brooklyn  side,  could  have  seen  the 
canal  boat  The  men  in  charge  of  the  ferry  boat  testified 
that  they  did  not  see  the  canal  boat  until  within  a  short 
distance — two  or  three  boat  lengths  —  when  it  was  too 
late  to  avoid  the  collision.  The  ferry  boat  had  lights,  but 
the  canal  boat  showed  none.  At  the  close  of  the  evidence, 
the  defendants  moved  to  dismiss  the  complaint,  on  the 
ground  that  there  was  no  evidence  of  carelessness  or  neg- 
ligence on  the  part  of  the  defendants,  and  that  the  evidence 
showed  negligence  on  the  part  of  the  plaintiffs  contribut- 
ing to  the  injury. 

The  Ck>urt  denied  the  motion,  whereupon  the  defendants 
excepted. 

The  Gourt  instructed  the  Jury,  among  other  things,  to 
inqnire  whether  there  was  any  negligence  in  the  manage- 
ment of  the  canal  boat  which  contributed  to  produce  the 
injury?  "And  if  there  was  fault  or  negligence  on  his 
part,  in  that  regard,  which  contributed  to  produce  the 
injury,  then  the  plaintiff  cannot  recover,  even  though  you 
should  find  that  there  was  some  negligence  on  the  part  of 
the  managej»  of  the  ferry  boat. 

"  In  short,  to  justify  you  in  finding  a  verdict  for  the 
pl»ntiff,  you  must  be  satisfied  that  the  collision  was  pro- 
duced by  the  negligence  of  the  managers  of  the  ferry  boat, 
without  any  negligence  on  the  part  of  the  captain  of  the 
canal  boat,  which  tended  to  produce  the  injury." 

The  Jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for 
the  sum  of  $2,070.26. 
Boflw.— Vol.  X        28 
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B.D.  SUiiman^  for  dcSfendaAtSi  aflpeUatits: 
luaUted  that  the  rerdict  was  agiUast  the  i^ei^t.of 
evidence,  and  cited  Wilds  y.  Huia^n  Mc^  JB.  R^  C0,,  <24 
If.  Y.  B.,  480  i)  Johnson  y.  The  Same,  (20  Id^  7^;)  .Ham§ 
V.  J^.  r,  &  JSrie  B.  B.  Co.,  (13  Barb^  9|)  Monger  ¥» 
Totmtaand€  B.  Co.,  (4  Gomst.,  349  ;>  Melsey  v.Barnem  (^ 
Kem.,  4250  tiVpn  y.  TAa  Jfaj^or,  ifec,  (5  Seld.,  456.) 


r.  Q.  Be  Forest,  for  plaintifffi,  respoudents : 
Argued  that  under  tbe  instraetibn  of  the  Court  the  Jury 
had  found  that  the  plaintifib'  servants  wece  not  guilty  of 
any  negligence  contribi^ting  to  tbe  iiyury,  and  tiiat  thciiff 
finding  was  suBtained  by  the  evidence ;  the  rule  making  a 
steamer  prima  facie  chargeable  with  negligeiiee  in  ease  of 
collision  being  applicable  in  this  case.  {Stemner  Oregon  y. 
Bocca,  18  How.  U.  S.,  670 ;  N.  T.  &  Liverpool  Steamship 
Co.  Y.  BunibaU,  21  Id«,  372 ;  St  John  y.  Fains,  10  Idn  581$ 
and  see  general  rules  of  navigation,  1  Pars.  Mar.  Law,  pp. 
192, 193, 194,  text  and  notes.)  And  that  the  evidence  being 
conflicting,  the  verdict  should  not  be  disturbed;  citing 
Brooks  y.  Christoplier,  (5  Duer,  216 ;)  Mtusetti  v.  N^  T.  Sf 
Harlem, K B. Co.,  (3 E. D.  Smithy  102 ;)  RoogUm^Y.  Wights 
(20  How.  Pr.,  70.) 

By  the  Court — Mokgbief,  J.  The  law,  it  is  con- 
ceded by  the  learned  counsel  for  the  respective  parties,  \^ 
well  settled  that  in  an  action  like  the  present,  claiming 
damages  for  injuries  received,  as  .alleged,  by  the  negli*^ 
gence,  &c.,  of  a  defendant,  it  must  appear  that  the  result 
complained  of  .was  nbt  in  the  slightest  degree  occaaioned 
or  contributed  toward  by  the  complainant.  If  it  be  tni9 
that  in  any  degree  both  parties  concurred  in  the  want  of 
care,  it  must  necessarily  fbUow  that  the  accident  cannot 
justly  be  said  to  have  arisen  from  the  negligence  of  one 
or  the  other  solely,  and  of  coui^e  an  action  cannot  be 
maintained  by  either  party  upon  the  ground  that  hia 
adversary  caused  the  damage.  {Wilds  v.  Hudson  Biver 
B.  B.  Co.,  24  N.  Y.  B.,  430;  Hrhst  y.  Same,  24  How.  Pr.^ 
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97 ;  8  Com.  Bench,  N;  S.,  668^72.)  Tto  application  of 
ihSs  plidn  principle  peqnipes  the  plain tiffb  in  this  action  to 
establish  that  tho  damages  they  have  enstained  not  only 
arose  from  negligence  on  the  part  of  the  defendants,  for 
Back  is  the  distinct  averment  in  their  complaiuft,  bnt  also, 
assuming  that  fact  to  have  been  proven  \rith  sufficient 
clearness  to  be  submitted  to  the  Jury,  that  the  plaintifil^ 
themselves  were  without  fault.  The  proof  of  want  of  due 
care  and  caotion  on  the  part  of  the  plaintiff^,  it  seems  to 
me,  iA  most  abundantly  shown  throughout  the  case.  As 
owners  of  the  canal  boat,  they  or  their  servants  and 
agents  knew  of  the  existence  of  the  ferry,  and  had  oculat 
demonstration  of  the  frequent,  uninterrupted,  regular  trips 
cf  the  ferry  boats.  Their  boat  had  no  ligb^;  the  Mtempt 
was  made  to  haul  their  canal  boat  by  hand  from  onei  dock 
to  the  other,  at  dusk  or  after  dark,  without  notice  to  tt6 
defendants'  servants  of  their  intention,  with  full  know- 
ledge of  the  tide  being  against  them  while  hauling  the 
canal  boat,  and  that  their  act  might  be  attended  with 
seme  delay.  {Sieves  v.  The  Oswego  &  Syraeuse  B.  S.  Ob.» 
18  N.  Y.  £.,  422, 426, 427.)  It  was  an  nnusnal  step  to  take 
at  the  time  of  its  attempt  No  prudent  man  having  a 
just  regard  for  his  property,  would  take  Hiick  a  risk  under 
circumstances  requiring  no  haste;  and  in  case  of  an 
exigency,  reasonable  caution  would  have  led  him  to  make 
known  his  intention  to  cross  the  entrance  to  the  ferry. 
Having  finished  the  loading  of  their  canal  boat  about 
half-past  four  or  five  and  at  a  period  of  the  year  when  it 
becomes  dark  about  the  latter  hour,  the  boat  then  lying  bow 
out,  at  the  side  of  a  pier,  the  plaintiffis  made  the  attempt 
"a  little  before  or  after  five"  perhaps,  to  change  position 
and  get  into  line  with  the  opposite  pier  to  which  it  was 
intended  Jthe  canal  boat  was  to  be  hauled  and  fastened. 
How  long  a  time  it  required  to  execute  this  necessary  pre- 
liminary movement  or  at  what  time  the  canal  boat  began 
her  journey  across  the  mouth  of  the  ferry  slip,  does  not 
appear  by  any  testimony  on  the  part  of  the  plaintiffs; 
the  evidence  on  the  part  of  the  defendants  clearly  shows 
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tbe  time  of  the  accident  to  have  been  about  seven  o'clock. 
As  the  canal  boat  commenced  haaling  across  the  slip 
immediately  after  a  ferry  boat  went  out  of  the  slip  and 
\ras  within  15  or  20  feet  of  being  out  of  danger  of  colli* 
sion  before  l^ing  struck,  it  is  plain  that  the  plaintiffii 
began  to  haul  their  boat  long  after  dark,  against  the 
tide  and  floating  ice,  at  the  risk  of  having  their  hawser 
break  and  casting  adrift,  knowing  the  constant  plying  to 
and  fro  of  the  ferry  boats,  without  a  light  on  board  and 
without  the  slightest  intimation  to  the  defendants.  The 
captain  of  the  canal  boat  had  full  knowledge  that  at 
best  it  was  a  most  hazardous  experiment ;  his  testimony 
clearly  establishes  this  fact.  A  verdict  finding  that  sudi 
conduct  was  :fiot  wanting  in  due  care  and  prudence  and 
was  not  contributive  to  the  iiyury  whidi  happ^ied,  ia 
my  opinion,  is  plainly  against  evidence  and  should  be 
set  aside.  As  it  appears  that  the  defendants  asked  the 
learned  Chief  Justice  to  dismiss  the  complaint  upon 
the  ground  now  presented  as  the  reason  for  reversing  the 
judgment,  a  new  trial  should  be  directed,  with  costs  to 
abide  the  event  of  the  action.  {Brawn  v.  Bradshaw^  1 
Duer,  199,  206 ;  Goodyear  v.  Ogden,  4  Hill,  104 ;  Wright 
V.  Orient  Mut.  Ins.  Co.,  6  Bosw.,  269-280.) 


Thbodobb  Moss,  Plaintiff  and  Bespondent,  v.  Leokard 
W.  Jerome,  (who  was  impleaded  with  William 
Stuart  et  dl.j)  Defendant  and  Appellant. 

1.  Where  several  persons  engage  in  an  enterprise,  one  of  tbem  agreeing  to 
assist  by  advancing  money,  and  to  share  in  tbe  losses,  if  any,  but  not 
to  receive  any  part  of  the  profits,  which  are  to  be  divided  among  tbe 
others  exclusively,  although  such  one  is  not  to  be  deemed  a  partner  as  be- 
tween the  others  and  himself  nevertheless,  if  be  holds  himself  out  or 
allows  himself  to  be  held  out  as  a  partner,  to  a  third  person,  who,  under 
the  belief  that  he  is  such,  enters  into  a  contract  with  them,  he  is  liable 
upon  such  contract 
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1  Upon  sudi  a  oontnust^  notwHhstendiiig  that  it  was  joiiit»  a  rcoorery  may 
bo  had  against  one  alooe;  and  this  slthoiigh  another  of  the  debtors  has 
been  released  bj  the  plaiuUff  upon  a  compromise  under  the  Joint  Debtor 
Act 

(Before  Moncrief  and  Moxvll,  J.  J.) 

Heard,  January  15,  1863;  decided,  January  31,  1863. 

Appbal  by  the  defendant,  Jerome,  from  a  judgment  in 
fiiYor  of  the  plaintiff,  entered  upon  the  report  of  James 
Maurice,  Esq.,  Beferee,  to  whom  the  issues  in  the  action 
were  referred. 

The  complaint  in  this  case  alleged  as  the  cause  of  actioni 
that  in  July,  1857,  the  defendants,  who  were  Leonard  W. 
Jerome,  William  Stuart  and  Dion  Bourcicault,  were  jointly 
engaged  as  copartners  or  otherwise  in  the  management 
and  conducting  of  a  place  of  public  amusement  called  the 
"Academy  of  Music,"  in  the  Oity  of  New  York.  That 
the  plaintiff  was  in  the  employment  of  the  defendants, 
and  while  so  employed,  was  engaged  in  receiving  and  dis^ 
bnrsing  moneys  on  their  behalf  and  at  their  request  in  said 
business.  That  the  plaintitf  in  the  course  of  such  employ- 
ment, paid  out  divers  sums  of  money  upon  the  request  of 
the  defendants,  and  upon  their  promise  to  refund  and 
pay  the  same  to  him ;  that  upon  such  request  and  prom- 
ise, the  plaintiff  paid  out  and  expended  on  behalf  of 
the  defendants,  the  sum  of  $1,464.17  which  they  refused 
to  pay. 

The  plaintiff  demanded  judgment  against  the  defend-* 
ants  Jerome  and  Stuart  only. 

The  defendant  Jerome,  only,  answered,  and  denied  all 
the  allegations  in  the  complaint 

Upon  the  trial,  it  appeared  that  the  defendant,  Bourci« 
canlt,  had  been  discharged  by  the  plaintiff  upon  a  com- 
promise under  the  Joint  Debtors'  Act. 

The  Beferee  found  as  facts,  that  in  July,  1857,  the 
defendants  determined  upon  introducing  a  novel  kind  of 
public  amusement,  called  promenade  concerts,  at  the 
Acailemy  of  Music ;  that  Bourcicault  was  to  have  the 
general   management  and  direction  of  the  enterprise) 
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Stoart  was  to  have  the  managemeiit  of  the  finsDoeA,  and 
Jerome  eocouraged  them  to  go  on,  agreed  to  back  them 
up,  80  far  as  to  share,  in  case  of  failure,  all  the  losses,  but 
the  profits  were  to  be  divided  exclusively  between  Bourci-* 
cault  and  Stuart,  Jerome  refusing  to  participate  in  them. 
That  the  i)laintiff  was  employed  by  the  defendants  to 
receive  the  money  taken  by  the  house,  and  to  pay  the 
enirent  expenses ;  that  he  expended  for  various  purposes 
connected  with  the  enterprise,  the  sum  of  $6,223.17,  and 
received  (in  receipts  from  the  house  and  two  sums  of 
$1,<MN^  and  $600  respectively  paid  to  him  by  Stuart)  the 
sum  of  $3Jd9y  leaving  $1,464.17  due. 
■  Upon  these  facts,  the  Beferee  adjudged  that  the  plaiiH 
tiff  was  entitled  to  judgment.    The  defendant  excepted* 


jMsper  W»  Qilbert  for  defendant  Jerome»  appellairt. 
.  L  The  action  being  joint  against  thi^ee,  upon  an  ailegei) 
jcHjQt  obligation,  the  recovery  against  two  was  ecroneoua* 
{B9^vm  y.  Waod^  %  M.  &  S.>  23 ;  HawkiM  v.  RmuhoUam,  Q 
Taunt.,  179.) 

IL  No  relation,  or  quasi  relation  of  partpeiship,  sub- 
sisted between  Mr.  Jerome  and  the  other  defendants,  fof 
tbere  was  no  community  of  profits.  (3  Kent's  Com«,  25 ; 
Stoiy  on  Part.,  ^  46,  n.  1 ;  ^i  54,  59,  60,  61 ;  Pars.  Mer, 
Xiaw,  164 ;  1  Par&  on  Oont^  133, 134 ;  WiUm  v.  WUtex 
head  J 10  Mees.  &  Wels.,  503.)  The  declarations  of  JBaur» 
dcault  or  Stuart  do  not  bind  Jerome. 

III.  Nor  can  the  judgment  be  sustained  on  the  ground 
tbati  Jerome  held  himself  out  as  a  pwtner,  cor  gtiasi  part- 
ner. There  is  no  such  fluding,  and  no  evidence  to  waaant 
it  (1  Lindley  on  Part,  34  to  53 ;  Story  on  Part.,  ^  64, 65; 
1  Pars,  on  Cont.,  166, 167, 146-151.)  And  the  plaintiff 
had  constructive  notice  that  Mr.  Jerome  waa  not  a  partner 
{Fringle  v.  PkiUip$,  5  8and£,  171.;  WiUiam$on  v;  JBroirn, 
16  N.  X  ^f  362 ;  Bromleg  v.  JSKiott,  3S  N.  H.  B.,  287.) 

lY.  If  the  Beferee  intended  to  find  that,  in  fact,  the 
employmeiit  of  the  plaintiff  was  by  the  three  defendantSp 
bis  finding  ia  not  only  iinaupported  by,  bat  ia  matufeatly 
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I  agitfxiAt  the  evideniSe. ;  jSee  TTwii  r.  Duhe  lOfArgyh^iQ  Mail. 

J&  Gr.,.  92ai)  BikAIuiluf  v.  iSkm6^  (6  Ad:  &  El.,  N.  &,  477,) 
^tieue opp0sU6( Y&vdtet«  weresHfttoined upon  pteefalely  ttt 

» 
O.  J).  iSu^an,  for  plaintiflF,  respondent : 

As  to  the  qiiei^ion  of  liabillty»  dted  Beack  v.  JRaymandt 
(2  E- D.  Smith,  496.) 

As  to  the  recovery  against  one  of  several  joint  defend- 
ants, cited  1  Sandf,,  207,  a,  n.  2 ;  3  Esp.,  77  j  2  M,  &  a, 
23,  444 ;  1  Chitty  on  Pleading,  [Perkins  ed.,]  45,  titi  Mis- 
^•oinder;  Code,  l^  169,  170,  171,  176,  274;  2  Rev.  StatJ 
424,  §  7 ;  Claflin  v.  Butterfly,  (5  Duer,  327 ;)  BrunisUU  v! 
James,  (1  Kern.,  294) 

By  rrma  Gotoit— Mokell,  J.    I  think  it  is  dear  that 
the  defendants,  ifnter  sese,  were  not  partners.    The  arrange- 
ment between  them  lacked  the  communion  of  "prolSts** 
I  without  which  a  partnership  inter  sese  cannot  exist.  (Ooll- 

1 .         yer  on  Part.,  §  19 ;  Story  on  Part.,  ^  46, 64,  59, 60,  61  f  1 
I  Pars,  du  Oont,  133,  134.)    Jerome  had  no  right  to  the 

profits,  having  agreed  at  the  outset  of  the  enterprise  thvct 
they  should  be  divided  exclusively  between  Boutcicault 
I  and  Stuart ;  nor  could  he  be  made  liable,  as  bett^een*  him- 

•  self'  and  Bourcicault  and  Stuart,  for  the  losses,  his  promise  ' 
to  shAre  them  being  without  eonsideration  and  void. 
If,  however,  the  defendants  held  themselves  out'to  thd 
.  plaintiff  as  partners,  and  he  entered  upon  his  employment 
Boder  the  belief  that  they  were  such,  then,  although  in 
fiiet  as  between  themselves,  they  were  not  partners,  still 
the  defendant  Jerome  would  be  liable  upon  all  the  con^ 
teacts  of  the  firm  made  with  the  plain tifP. 

The  Beferee  has  not  found  that  there  Ttiis  a  partnership,' 
bat  that  there^was  a  joint  entering  upon  the  enterprise  by* 
Hbe  defendants  and  a  Joint  employment  of  the  plaintiff; 
aady  as  I  understand  his  conclusion,  he  rests  his  decision 
Bpon  these  JSftcts  and  not;  n\>an  any  supposed  or  quusi  pattH 
Bershlp  between  the  defendants. 
'  if  the  evidenee  warrants  the  contusion  that  I3ie  defi^nd-** 
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ants  jointly  employed  the  plaintiff,  then  the  defendant 
Jerome  is  liable,  whether  a  partner  with  them  or  not,  pro- 
vided the  claim  be  such  as  is  embraced  within  the  promise, 
express  or  implied,  of  the  defendants.  It  becomes  neces- 
sary, therefore,  to  look  at  the  evidence  to  see  whether  the 
Beferee's  conclusion  is  supported  by  the  proofs. 

The  plaintiff  testified  that  he  was  engaged  as  treasurer 
for  three  partners,  Stuart,  Jerome  and  Bourcicault,  and 
that  he  was  employed  by  the  defendants.  Again,  he  says 
that  he  was  requested  by  all  three  to  act  as  treasurer ; 
that  they  were  to  go  in  equal,  to  share  the  losses  and 
profits,  and  that  Mr.  Jerome  was  in  the  habit  of  going  to 
the  treasurer's  office.  He  testified  to  several  interviews 
between  the  defendants,  when  the  subject  of  the  concerts 
was  discossed,  and  in  which  Mr.  Jerome  participated,  and 
that  he  distinctly  recollected  that  it  was  agreed  that  they 
all  should  share  the  profits  and  losses. 

Bobert  Stoepel  testified,  that  he  was  the  musical  direc- 
tor of  the  concerts;  that  he  was  at  Mr.  Bourdcault's 
house,  before  the  concerts  commenced,  when  Mr.  Jerome 
was  present;  that  Bourcicault  asked  witness  to  act  as 
musical  director ;  that  witness  asked  Mr.  Bonrdcault  if  it 
was  his  own  undertaking,  and  he  replied  that  it  was  a 
partnership  between  Stuart,  Jerome,  and  himself;  that 
Jerome  waa  within  hearing  of  the  conversation,  which 
was  loud  enough  to  be  heard  by  all. 

William  Stuart,  one  of  the  defendants,  called  by  the 
plaintiff,  testified  that  Mr.  Jerome,  Mr.  Bourcicault  and 
himself,  were  supposed  to  furnish  the  means  of  carrying 
ibe  concerts  on ;  that  Mr.  Jerome  was  not  to  share  in  the 
profits,  but  was  to  share  in  the  losses :  that  he  backed  the 
enterprise  up  in  a  spirit  of  friendship  toward  Mr.  Bourci- 
cault and  himself.  In  answer  to  the  question  **were  there 
any  other  partners  in  the  undertaking  V  the  witness  said 
"no,  none  except  ua  three"  He  further  testified:  that 
the  plaintiff  was  employed  to  receive  the  money  at  th& 
door,  and  to  make  disbursraaents  of  current  expenses* 
He  said  ''Jerome  did  actually  bear  his  share  of  the  losses; 
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tiiey  wexe  divided  into  three  parts  and  he  gave  his  check 
for  one  *'  of  the  parts. 

The  evidence,  on  the  part  of  the  defendant,  Jerome, 
was  intended  to,  and,  as  I  think,  did  clearly  establish  that 
Jerome  was  not  a  partner,  inter  sese ;  that  he  was  not  to 
riliare  in  the  profits,  and  that  he  agreed  to  bear  a  third  of 
the  losses  merely  in  a  spirit  of  friendship  to  help  along  the 
enterprise.  Mr.  Bonrcicaolt  says,  in  his  testimony,  that 
himself  and  Mr.  Stnart  were  the  parties  to  the  arrange- 
ment  under  which  the  concerts  wefe  to  be  given.  And 
the  defendant,  Jerome,  testified  that  there  was  not  any 
agreement  or  understanding  between  him  and  Stnart  and 
Bonrdcanlt,  or  either  of  them,  or  any  other  person,  at 
any  time  or  in  any  form,  by  which  he  was  to  participate 
to  any  extent,  in  any  profits  which  might  result  from  the 
enterprise ;  that  he  simply  told  Mr.  Bourcicault  and  Mr. 
Btoart  to  go  ahead,  and  that  he  would  assist  them,  back 
them,  and  stand  by  them ;  that  it  was  purely  a  matter  of 
friendship. 

The  testimony  of  Bourcicault  and  Jerome,  that  Jerome 
was  not  to  share  in  the  profits,  is  sustained  by  Stnart, 
and  not  contradicted,  except  by  the  plaintifi^,  whose  testi* 
mony,  on  that  subject,  is  inferential  merely,  and  not 
poaitive* 

The  evidence,  therefore,  that  a  partnership,  inter  eese^  did 
not  exist,  is  satisfactory,  and  most  be  deemed  conclusive. 

It  is  to  be  observed,  however,  that  here  the  defendant 
seems  to  have  stopped ;  for  I  do  not  find  any  evidence  to 
contradict  the  plaintift**s  employment,  nor  the  plaintiff's 
clium  that  the  defendant,  by  his  acts,  declarations  and 
admissions,  held  himself  out  to  the  plaintiff  as  a  partner. 
Tbe  plaintiff  testified  that  he  was  employed  by  Stuart, 
Jerome  and  Bourcicault,  to  act  as  treasurer ;  he  also  testi- 
fied to  interviews  between  the  three  parties,  in  which  tlie 
mbject  of  the  concerts  was  discussed.  Mr.  Stoepel  testi- 
fies to  tbe  declaration  of  Mr.  Bourcicault,  which  he  says 
was  within  the  hearing  of  Jerome,  that  it  was  a  *' partner- 

aliip"  with  Stuart,  Jerome  and  himself.     Kone  of  this 
Bosw.— Vol.  X.        80 
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testimony  is  any  where  contradicted.  Mr.  Jerome,  who 
was  examined  on  his  own  behalf,  was  not  asked  whether 
these  statements  were  true,  nor  did  he  give  any  testimony 
on  the  subject ;  and  Mr.  Bourcicault's  evidence,  although 
taken  conditionally  before  the  trial,  is  equally  silent. 

It  must,  therefore,  be  deemed  to  be  conceded  that  there 
was  some  evidence  that  the  defendant,  Jerome,  held  him« 
self  out  to  the  plaintiff  as  a  partner ;  and  I  think  there 
was  sufl9cient  evidence,  on  that  branch  of  the  case,  to 
sustain  the  conclusion  of  the  Beferee  that  the  plaintiff 
was  entitled  to  judgment  against  the  defendant  Jerome. 
If  it  was  untrue,  Jerome,  who  had  the  opportunity,  could 
have  contradicted  it,  and  not  having  done  so,  he  is  bound 
by  the  effect  which  the  law  gives  to  his  silence. 

The  objection  that  a  recovery  could  not  be  had  against 
two  of  several  defendants  where  the  suit  and  cause  of 
action  was  upon  an  alleged  joint  contract  of  three,  was 
not  well  taken.  Under  the  Oode  such  a  recovery  and  a 
judgment  thereupon  is  proper.  {BrumskUl  v.  James^  1 
Kern.,  294 ;  Claflin  v.  ButUrly,  5  Duer,  327 ;  iPKenvs  y. 
FarreU,  4  Bosw.,  192 ;  Pruyn  v.  Black,  21  N.  Y.  B.,  300.) 
Besides,  the  release  under  the  joint  debtors'  act,  (Laws  of 
1838,  ch.  257,)  discharged  Bourcicault  only,  and  not  the 
other  joint  debtors,  whose  liability  continued  notwith- 
standing such  discharge. 

The  judgment  must  i>e  aflSrmed* 


Ohables  H.  Winfibld,  Plaintiff  and  Bespondent,  v. 
Samuel  B.  Potter,  Defendant  and  Appellant. 

1.  Where  the  parties  to  a  sale  agree  that  ihe  vendee  shall,  as  a  part  of  th» 
ooDsideration  moving  from  him,  pay  a  debt  dae  from  the  vendor  to  a  third 
person,  a  promise  of  payment  made  by  the  vendee  to  such  third  person, 
pursuant  to  the  agreement,  is  not  within  the  statute  of  frauds. 

2.  Thus  where  persons  holding  a  contract  for  the  supply  of  certain  merchand- 
ise to  the  government^  which  was  to  be  suljeot  to  inspection,  delivered  a 
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part  of  the  good%  aod  pledged  the  government  receipts  therefor,  to  the 
plaintiff  as  security  for  a  debt  due  to  him,  and  subsequently  assigned  the 
contract  to  the  defendant,  in  consideration,  among  other  things,  of  his 
assuming  to  pny  all  their  debts,  and  the  defendant^  in  order  to  obtain 
the  receipts  pledged,  so  that  he  might  effect  a  settlement  with  the  govern^ 
ment,  gave  to  the  plaintiff  a  written  promise  that  he  would  pay  the 
amount  of  the  debt  whenever  he  received  certificates  from  the  govern- 
ment for  the  payment  of  so  much  upon  the  contract,  in  consideration  that 
the  plaintiff  should  aid  in  procuring  the  inspection  and  acceptance  of  the 
goods,  without  charge,  and  the  plaintiff  at  the  same  time  gave  to  the 
defendant  a  written  promise  to  assist  him  accordingly  without  charge ; 

Hdd^  that  the  promise  to  pay  the  plaintiff  was  not  void  under  the  statute 
of  frauds.  ^  1.  Taken  together  these  two  instruments  expressed  a  consider- 
ation. -  %  Such  a  contract  is  not  to  be  deemed  an  undertaking  to  pay  the 
debt  of  another  within  the  statute.  It  is  to  be  regarded  as  assuming  to 
pay  a  lien  upon  being  put  in  possession  of  the  indicia  of  title. 

CBefore  Monorxsf  and  Monell,  J.  J.) 

Heard,  January  16,  1863;  decided,  January  31,  1863. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial. 

Frederick  F.  Betts  &  Co.,  on  tbe  24th  of  August,  1861, 
entered  into  a  contract  with  the  Ui^iited  States  for  the 
manufacture  and  delivery  to  the  government  of  five 
thousand  sets  of  military  equipments.  They  proceeded 
under  this  order  or  contract,  apd  had  made  and  delivered 
a  large  part  of  the  goods,  when,  on  the  7th  of  October, 
1861,  they  sold  out  to  Potter,  the  defendant  in  this  action, 
all  their  assets,  including  goods  manufactured,  and  all 
their  right,  title,  and  interest  under  the  contract,  in  con- 
sideration of  the  sum  of  $8,000,  (which  Potter  had  pre- 
viously loaned  them,)  and  an  agreement  by  Potter  that  he 
would  pay  the  debts  of  Frederick  F.  Betts  &  Oo. 

At  this  time  the  firm  of  Frederick  F.  Betts  &  Oo.  were 
indebted  to  one  H.  B.  Hart,  for  money  which  Hart  had 
previously  loaned  them  to  carry  on  this  business,  in  the 
sum  of  $1,125,  for  which  Hart  held  the  firm  note ;  and, 
as  collateral  security  for  its  payment,  he  also  held  at  that 
time  quartermasters*  receipts  for  fifty  cases  of  goods  which 
Betts  and  Co.  had  delivered  to  the  government  under 
their  contract. 

On  the  10th  of  October,  1861,  three  days  after  Potter 
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boaght  this  contract  and  property  of  Betts  &  Oo.,  and 
while  the  contract  was  in  full  force,  he  applied  to  Hart  to 
get  these  rei^ipts,  which  Hart  held  as  collateral  security 
for  his  demand.  Hart  agreed  to  surrender  the  receipts, 
upon  Potter's  giving  him  a  writing  to  pay  the  debt  due 
from  Betts  &  Oo.  to  him,  and  Potter  gave  him  the  follow- 
ing writing : 

"  I,  Samuel  B.  Potter,  agree,  that  whenever  I  receive  a 
"certificate  or  certificates  from  the  Government  of  the 
**  United  States,  or  its  oflScers,  under  or  in  pursuance  of  a 
''  contract  between  Frederick  F.  Betts  &  Co.  and  the  Gov- 
''emment  of  the  United  States,  for  the  making  and 
"  delivery  of  five  thousand  sets  of  military  equipments,  for 
"  the  whole  or  any  portion  of  the  sum  agreed  to  be  paid  by 
"said  Government,  or  the  whole  or  any  portion  of  the 
"  property  so  furnished,  then  I  will  deliver  to  said  H.  B. 
"  Hart,  Esq.,  eleven  hundred  and  twenty-five  dollars,  pro* 
"  vided  I  receive  certificates  to  that  amount ;  which  is  iu 
"  consideration  that  said  Hart  shall  aid  me  in  procuring 
"  the  inspection  and  acceptance  of  said  military  equip- 
"  ments  without  charge,  less  disbursements. 

••  New  York,  Oct.  10th,  1361. 
"  $1,126.  SAMUEL  B.  POTTEB." 

Hart,  at  the  same  time,  and  as  a  part  of  the  same  agree- 
ment  and  transaction,  made  and  delivered  to  Potter,  the 
defendant,  the  following  writing : 

"  New  York,  October  10th,  1861. 
"  I  hereby  agree  to  aid  and  assist  Mr.  S.  B.  Potter,  the 
•«  representative  of  F.  F.  Betts,  to  the  best  of  my  ability 
"  in  getting  his  goods  examined,  as  per  contract  with  the 
"  United  States  Government,  for  (5,000)  five  thousand  sets 
"  military  equipments,  made  by  said  U.  S.  to  Messrs.  F 
*'  F.  Betts  &  Oo.,  without  charge. 

"  H.  B.  HAET." 

Subsequent  to  this  transaction,  Potter  surrendered  to 
the  government  the  original  order  oi  contract,  which  he 
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parcbased,  and  had  it  cauceled,  and  took  an  order  directly 
to  himself,  for  the  same  articles,  which  subi^ituted  order 
or  contract  did  not  differ  from  the  one  canceled,  in  any 
respect,  except  running  to  Potter  instead  of  Betts  &  Oo» 
By  its  terms,  the  government  agreed  to  take  the  goods 
already  manufactured  and  delivered  under  the  first  order 
of  Betts  &  Co.,  in  fulfillment  of  '^  the  order.^* 

It  appeared  that  after  Potter  obtained  this  new  order, 
he  expended  between  $3,000  and  $4,000  to  complete  the 
goods  already  nearly  finished  under  the  first  order,  and  in 
Kovember,  1861,  he  received  from  the  government  a  certi- 
ficate for  $17,412.50,  which  certificate  included  all  the 
goods  delivered  to  the  government  by  Frederick  F.  Betts 
&  Co.,  on  their  order  before  they  sold  out  to  Potter,  and 
also  the  fifty  cases  which  Hart  gave  Potter  the  receipts 
for. 

Hart  subsequently  assigned  the  contract  of  Potter,  upon 
which  the  suit  was  brought,  to  Frederick  B.  Betts,  who  in 
turn  assigned  it  to  the  plaintiff  in  this  action. 

This  action  was  tried  on  the  28th  of  October,  1862^ 
before  Chief  Justice  Boswoeth  and  a  Jury. 

In  the  course  of  the  direct  examination  of  Hart  as  a 
witness  on  the  part  of  the  plaintiff,  when  he  was  testify- 
ing in  relation  to  his  having  exerted  himself  to  aid  in 
getting  the  goods  inspected,  the  defendant's  counsel 
objected  to  the  testimony,  and  moved  to  dismiss  the  com- 
plmnt,  on  the  ground  that  no  consideration  was  stated  in 
the  agreement.  TUe  motion  was  denied  and  he  excepted. 
Various  exceptions  were  taken  to  the  evidence,  which  are 
not  discussed  in  the  opinion  of  the  Oourt.  One  grotind 
of  the .  defense  was  the  allegation  by  the  defendant  that 
the  plaintiff  was  not  the  true  owner  of  the  agreement. 
Upon  this  point  the  Ohief  Justice,  in  his  charge,  after 
adverting  to  the  testimony,  said : 

'*  Undoubtedly,  on  the  evidence  for  the  plaintiff,  as  it 
stands,  this  was  a  gift  by  Mr.  Betts  to  Mr.  Winfleld.  We 
have  a  little  evidence  as  to  the  motive — but^  assuming  it 
to  be  a  gift,  it  is  aa  substantially  Mr.  Winfield's,  and  hia 


230         OASES  m  THE  SUPBEIOR  OOUET. 


Winfield  v.  Potter. 


jright  to  Tecover  it  is  as  strong,  as  if  he  had  paid  $1,1^  in 
cash." 

To  the  first  sentence  of  that  statement,  the  defendant's 
coansel  excepted. 

The  plaintiflf  recovered  a  verdict  for  $1,195.83,  and  after 
a  motion  for  a  new  trial  had  been  made  and  denied,  and 
judgment  entered,  the  defendant  appealed,  both  from 
the  judgment  and  tcom  the  order  denying  a  new  trial. 

D.  Jf.  Porter^  for  defendant,  appellant : 

Heviewed  the  various  exceptions »  and  also  insisted  &at 
the  Oourt  erred  in  not  dismissing  the  complaint  on  the 
defendant's  motion  therefor,  on  the  ground  that  no  consid* 
eration  is  named  in  the  agreement,  because  if  it  was  to 
answer  for  the  debt  of  another,  the  consideration  must  be 
expressed  in  the  writing.  (3  R.  S.,  5th  ed.,  page  221.) 

There  was  no  consideration  expressed  in  the  agreement, 
because  Hart  agrees  that  no  charge  shall  be  made  for  his 
aid.  If  it  was  an  original  promise  to  pay  Hart,  there  was 
jxo  consideration  to  support  it,  because  he  agreed  to  per- 
form it  without  any  charge,  and  gave  a  stipulation  to  that 
effect.  By  the  express  words  of  the  statute,  the  Court  is 
prohibited  from  finding  a  consideration  outside  of  the 
writing  itself. 

Ira  D.  Warren  for  plaintiff,  respondent. 

By  the  Court — Monckibf,  J.  There  was  no  error 
in  denying  the  motion  to  dismiss  the  complaint.  The 
application  was  made  during  the  progress  of  the  direct 
examination  of  a  witness,  (the  assignee  of  the  plaintiff,) 
interrupting  the  orderly  administration  of  justice  on  the 
trial  of  a  cause ;  it  appears  in  the  double  character  of  an 
objection  to  evidence  which  had  been  given  tending  to 
show  i)erformance  of  the  agreement  on  the  part  of  the 
assignee  of  the  plaintiff,  (Hart,)  and  of  a  motion  to  dis- 
miss the  complaint  on  the  ground  that  no  consideration  is 
named  in  the  agreement.  The  agreement  was  not  void 
under  the  statute;  taken  together,  the  two  instruments 
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oonstitnting  the  contract,  one  signed  by  the  defendant 
und  the  other  by  Mr.  Hart,  a  consideration  is  expressed; 
besides  the  agreement  cannot,  in  a  jast  sense,  be  treated 
as  an  undertaking  to  pay  the  debt  of  another;  it  partakes 
more  of  the  character  of  an  engagement  by  the  vendee 
of  personal  property,  upon  becoming  the  possessor  of  the 
instrument  claimed  to  be  indicia  of  title,  assuming  and 
agreeing  to  pay  to  the  extent  of  the  alleged  lien. 

The  expression  of  opinion  by  the  learned  Ohief  Justice,  in 
his  charge  to  the  Jury,  is  well  sustained  by  the  testimony 
and  was  not  error ;  the  question  was  submitted  to  the  Jury. 
(Cayles  v.  Hurtin^  10  Johns.,  85-88 ;  BuUceley  v.  EeteltaSf  4 
Sandf.,  450-454.)  The  case  was  fully  and  fairly  sub- 
mitted to  the  Jury,  who  rendered  a  verdict  for  the  plaintiff, 
doing,  as  I  think,  justice,  between  the  parties  to  the 
action.  The  other  objections  and  exceptions  are  em- 
braced by  the  views  expressed  with  reference  to  the  first 
exceptions,  or  so  plainly  untenable  as  not  to  require 
discussion. 

The  judgment  and  the  order  denying  the  motion  for  a 
new  trial  must  be  affirmed. 


Ohables  a.  Manning,  Plaintiff  and  Bespondent,  v.  Pat- 
SICK  MoNAGHAN  et  al^  Defendants  and  Appellants. 

L  It  is  not  necessary,  in  order  to  enable  a  mortgagee  of  chattels,  whose 
mortgage  has  been  once  duly  filed,  pursuant  to  the  statute  upon  that  sub* 
ject,  (Laws  of  1833,  ch.  279,  §  1,)  to  maintain  an  action  against  third 
parlies  for  taking  the  chattels  out  of  the  possession  of  the  mortgagor, 
within  a  year  from  the  filing  of  such  mortgage,  and  selling  them,  that 
such  mortgi^  should  be  refiied  with  the  statement  required  by  the  statute 
at  the  end  of  such  year. 

%  A  mortgagee  of  chattels  may  maintain  an  action  for  injury  to  his  rever^ 
fiionary  interest  therein,  caused  by  a  sale  thereof  under  proceedings 
against  the  mortgagee  while  in  possession,  in  separate  parcels,  to  numer- 
ous purchasers. 

Z.  In  an  action  for  such  injury,  it  is  not  necessary  for  the  mortgagee  to  prove 
that  he  has  been  unable  to  find  such  purchasers  after  diligent  search  for 
them. 
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4.  Proof,  in  such  actfbn,  of  the  purchase  of  a  number  of  the  articles  by  one 
persoDy  known  to  the  plaintiff  therein,  does  not  render  it  necessary  for  the 
latter  to  prove  a  demand  by  him  of  such  articles  from  such  purchaser,  in 
order  to  enable  him  to  reoorer  damages  for  the  removal  of  such '  articles, 
against  the  sellers. 

5.  The  mere  presence  of  the  nu)rtgagee  at  saoh  sale^  withoni  objecting 
thereto,  is  not  a  waiver  of  such  right 

6.  Neither  a  demand  by  such  plaintiff,  from  the  sellers,  of  the  proceeds  of 
such  sale,  nor  his  mere  commencement  of  an  action  against  one  of  the 
purchasers  at  such  sale,  subsequently  discontinued,  operates  as  a  ratificatiooi 
of  the  sale  of  all  such  goods  or  of  those  sold  to  8U<^  purchasers. 

7.  An  omission  by  a  plaintiff  in  such  an  action,  where  the  sale  was  made  hy 
a  Receiver  in  another  action,  at  the  instance  of  the  party  thereto,  on  whose 
behalf  he  was  appointed,  contrary  to  his  duty,  under  the  orders  of  the 
Court  by  whom  he  was  so  appointed,  to  obtain  the  leave  of  such  Court  to 
commence  such  action,  constitutes  no  objection  to  the  recovery  therein 
against  such  Beceiver  and  party  by  whose  direction  such  sale  was  made. 

(Before  Boswobtb,  Ch.  J.,  and  MoiroRur  and  Robertson,  J.) 
Heard,  February  2,  1863;  decided,  February  21,  1863. 

Appeal  by  the  defendants,  from  a  judgment  recovered 
by  the  plaintiff  against  them,  after  a  trial  before  Mr.  Jus- 
tice MoNBLL  and  a  Jury,  on  the  8th  of  January,  1862,  and 
from  an  order  denying  a  new  trial. 

The  action  was  brought  against  Patrick  Monaghan,  John 
Oavanagh  and  Leonard  Gosling,  to  recover  dami^es  on 
account  of  the  seizure  and  sale  of  certain  household  furni- 
ture, which  one  Schenck  had  mortgaged  to  the  plaintiff. 
The  mortgage  was  given  to  secure  $1,070,  payable  in  one 
year,  with  a  provision  that  until  default,  the  mortgagor 
should  continue  in  the  full  possession  and  enjoyment  of 
the  goods*  Within  the  year,  the  defendant,  Monaghan, 
recovered  a  judgment  against  Schenck,  and  on  the  execu- 
tion being  returned  unsatisfied,  he  instituted  proceedings 
supplementary  to  the  execution,  which  resulted  iu  the  ap- 
pointment of  the  defendant,  Oavanagh,  as  Beceiver.  He 
took  the  goods,  and  caused  them  to  be  sold  at  auction. 
Oosling,  the  remaining  defendant,  purchased  a  portion  of 
the  goods  at  the  sale. 

The  action  was  first  tried  before  Mr.  Justice  Boswobth 
and  a  Jury,  in  November,  1866,  and  the  Jury  having 
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•passed  upon  specific  questions,  the  Oourt  directed  the 
questioDs  of  law,  as  far  as  they  related  to  Oavauagh  and 
Mooagbau,  the  present  appellants,  to  be  heard  in  the  first 
instance  at  General  Teirm,  and  that  judgment  be  there 
applied  for  in  the  first  instance,  and  dismissed  the  com- 
plaint aa  to  the  defendant^  Gosling.  The  Oourt,  at  Gene- 
ral Term,  rendered  judgment  against^  the  defendants, 
Mouaghan  and  Cavanagh,  and  sustained  the  dismissal  of 
the  complaint,  as  against  the  defendant,  Gosling.  (See 
X  Bos w.,  459.)  Monaghan  and  Oavanagh  then  appealed  to 
the  Court  of  Appeals,  and  the  plaintiff  also  appealed  frooi 
the  judgment  of  noiKinit,  in  favor  of  the  defendant.  Gosling. 

The  Court  of  Appeals  ordered  a  new  trial,  as  against 
the  present  appellants,  on  the  ground  that  there  had  been 
a  mistrial.  (See  23  K  Y.  B.,  539.)  To  avoid  all  doubts 
upon  the  point,  as  to  the  question  of  misjoinder  of  parties, 
the  plaiutiff^s  counsel,  upon  the  second  trial,  discontinued 
the  action  as  against  the  defendant,  Gosling,  and  elected 
to  proceed  against  the  present  appellants,  Monaghan  and 
Cavanagh,  alone. 

Upon  the  second  trial,  it  was  admitted  that  the  mort- 
gage was  given  to  secure  a  just  debt,  and  that  there  was 
a  good  legal  reason  for  permitting  the  goods  mortgaged 
to  remain  in  the  possession  of  the  mortgagor.  It  appeared 
from  the  evidence,  that  the  chattels  consisted  of  various 
articles  of  household  furniture,  carpets,  paintings,  &c. 
That  the  mortgi^e  was  duly  filed  on  the  11th  of  Octo- 
ber, 1854,  a  few  days  after  it  was  executed.  The  mort- 
gage was  given  to  secure  payment  of  a  note  which  was 
payable  in  one  year  from  the  date  of  the  mortgage. 

The  goods  in  question,  comprising  the  larger  part  of 
those  included  in  the  mortgage,  were  taken  from  the  mort- 
gagor's house  by  the  Beceiver,  the  defendant,  Cavanagh, 
at  the  request  and  by  the  direction  of  tJie  defendant, 
Monaghan,  on  the  27th  of  February,  1855,  and  were  re- 
moved to  an  auction  room,  where  they  were  sold  with 
other  articles,  by  auction,  on  the  21st  of  April,  1855.    The 

plaintiff,  the  mortgagee,  had  notice  of  the  sale,  and  was 
Bosw. — ^VoL.  X         80 


234         OASES  m  THE  SUPEEIpB  OOtTET. 

Manning  y.  Monaghan  et  al 

present,  with  Ms  counsel,  at  the  sale.  The  defendants,' 
Monaghan  and  Oavanagh,  had  notice  of  the  existence  of 
the  mortgage,  at  the  time  they  seized  the  goods,  but  no 
notice  was  given  at  the  sale  of  the  existence  of  the  mort- 
gage. On  the  5th  and  8th  days  of  October,  when  the 
mortgage  became  due,  the  plaintiff  demanded  the  proper- 
ty, both  from  t^e  mortgagor  and  from  the  defendants, 
Monaghan  and  Oavanagh,  and  they  refused  to  deliver  the 
same,  the  defendants  stating  that  the  goods  had  been  sold 
at  their  request,  and  that  they  had  not  then  possession 
thereof. 

The  counsel  for  the  defendants,  Monaghan  and  Oava- 
nagh, then  moved  to  dismiss  the  complaint  as  against 
them,  on  the  following  grounds,  viz. : 

First  That  no  proof  was  given  that  the  defendan tB, 
Monaghan  or  Oavanagh,  took  the  property  mortgaged,  or 
any  part  thereof. 

Secondly.  That  the  defendants,  Monaghan  and  Oava- 
nagh, (even  though  they  took  the  property  out  of  the 
possession  of  the  mortgagor,)  were  not  liable  to  the  plain- 
tiff upon  the  alleged  cause  of  action  stated  in  the  com- 
plaint, because  no  proof  has  been  given  that  either  the  said 
Monaghan  or  Oavanagh  had  possession  or  control  of  any 
part  of  it  when  the  mortgage  became  due. 

The  Justice  denied  the  motion,  and  the  counsel  for  the 
defendants  excepted. 

Some  further  evidence  was  then  given,  showing  that 
there  was  a  large  attendance  of  purchasers  at  the  sale,  and 
that  the  goods  sold  well  and  brought  their  iiill  value.  It 
was  admitted,  also,  that  the  mortgage  held  by  the  pl^ntiff 
had  never  been  refiled. 

At  the  close  of  the  trial,  after  the  counsel  for  the  plain- 
tiff had  elected  to  abandon  his  claim  and  discontinue  ihis 
action  as  against  the  defendant  Gosling,  and  such  discon- 
tinuance had  been  accordingly  entered  by  the  Oourt,  the 
counsel  for  the  defendants  Monaghan  and  Oavanagh  each 
moved  to  dismiss  the  complaint  as  against  the  said  defend- 
ants respectively,  on  the  following  grounds,  viz.: 
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First  Because  the  defendant  Oavanagh,  as  Becei  ver,  had 
a  right,  when  he  took  and  sold  as  against  the  plaintiff's 
mortgage,  to  sell  and  dispose  of  the  goods  taken  by  him, 
and  that  the  plaintiff,  for  either  such  taking  or  sale,  cannot 
maintain  this  action  as  against  him  therefor. 

Secondly.  Becaase  the  evidence  shows  that  the  defend- 
ant had  not  the  goods,  or  either  of  them,  at  time  of  the 
demand  made  therefor  by  the  plaintiff. 

Thirdly.  Because  the  complaint  shows  that  the  defend- 
ant had  not  the  goods  at  the  time  the  mortgage  became 
due  or  after. 

Fourthly.  Because  the  evidence  shows  that  the  goods, 
on  the  21st  of  April,  1855,  were  in  the  possession  of  Irving 
&  Co.,  the  auctioneers,  and  no  proof  has  been  shown  of  a 
demand  of  the  same  or  any  of  them  from  them,  and  that 
without  such  demand  being  made,  the  plaintiff  cannot 
maintain  this  action  against  the  defendant. 

Fifthly.  That  the  plaintiff  cannot  maintain  this  action 
as  against  the  defendant  without  proving  efforts  to  find 
the  goods  mortgaged  to  him,  and  damages  consequent  to 
him  thereuiK)n. 

Sixthly.  Because  no  damage  to  the  injury  of  the  plain- 
tiff has  been  proved  against  the  defendant,  and  that 
therefore  the  plaintiff  cannot  recover  as  against  him. 

Seventhly.  Because  no  evidence  of  a  demand  of,  or  refu- 
sal to  deliver  the  goods  by,  the  defendant  (Gosling,  has 
been  proved,  and  without  such  proof  the  plaintiff  cannot 
recover  as  against  the  defendant. 

Eighthly.  Because  by  the  complaint  it  appears  that  the 
goods  were  in  the  possession  of  the  defendant  €k>sling, 
who  claimed  as  purchaser,  and  that  therefore  the  defend- 
ant is  not  liable. 

Ninthly.  Because  the  plaintiff,  by  his  complaint,  has 
ratified  the  acts  of  the  defendant  Oavanagh,  by  having 
demanded  from  him  the  proceeds  of  the  sale. 

Tenthly.  Because  the  plaintiff  having  been  notified  of 
the  said  sale,  and  having  the  opportunity  to  attend  the 
same,  and  having  attended  to  protect  his  rights,  and 
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The  Court  answeied,  "  It  was  the  taking  followed  up  by 
the  selling  in  the  manner  the  property  was  sold/'  and 
refused  to  correct  the  charge  in  any  other  respect.  The 
counsel  for  the  defendants  excepted  to  these  refusals. 

The  Jury  found  a  verdict  for  the  plaintiff  for  $1,368.06. 
The  defendants  moved  for  a  new  trial,  which  was  denied 
and  judgment  having  been  entered  they  each  appealed. 

Francis  Byme^  for  defendants,  appellants. 

I.  The  mortgage  debt  not  being  due,  the  defendants 
had  a  right  then  to  seize,  sell  and  deliver  the  property,  to 
satisfy  the  judgment,  and  no  action  lies.  {HuU  v.  CamJey^ 
11  N.  Y.  B.,  501 ;  17  Id.,  202 ;  Gotilet  v.  Asseler,  22  Id., 
226 ;  Manning  v.  Monaghan^  23  Id.,  544,  548.) 

n.  The  mere  sale  and  delivery  to  different  purchasers,  is 
a  nominal  damage  at  most,  and  particularly  where  the 
auctioneer  is  known,  and  the  names  of  the  purchasers 
were  given  at  the  sale,  and  the  plaintiff,  his  counsel,  and 
mortgagor  were  present,  and  required  no  information  as 
to  the  purchasers,  and  where  the  plaintiff,  since  his  mort- 
gage became  due,  made  no  efforts  to  find  or  to  account  for 
the  situation  of  the  property. 

in.  To  infer  that  because  articles  are  sold  to  different 
purchasers,  they  are  incapable  of  reach  by,  and  lost  to 
the  mortgagee,  is  absurd. 

lY.  The  defendant  Cavanagh,  being  Beceiver,  beeamo 
possessed  of  all  the  rights  and  property  of  Mr.  Schenck, 
(Bules  of  Court,  No.  92,)  and  if  plaintiff  desired  to  pre- 
vent the  sale  and  protect  his  interests,  he  could  have 
invoked  the  aid  of  the  Oourt.  The  Beceiver  was  a  legal 
trustee,  an  oflScer  of  the  Oourt,  and  represented  all  cred- 
itors having  a  lien  on  the  property ;  the  goods  were  then 
in  the  custody  of  the  law  without  a  levy ;  (Story's  Equity, 
^^  826  to  831 ;  Willard's  Equity,  332,  &c ;  19  N.  Y.  B.,  370 
'9  Id.,  142 ;  8  Paige,  388 ;)  but  the  sale  was  by  plaintiff* 
consent ;  he  was  present  also,  and  did  not  object,  he  is, 
therefore,  estopped  to  deny  the  validity  of  the  sale; 
bedides,  he  demanded  the  proceeds  of  the  sale,  and  there- 
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foie  aflSrmed  it  A  demand  was  made  of  the  property 
when  the  defendants  had  not  possession.  {HiU  y.  CoveU^ 
1  Oomst.,  522 ;  1  Cow.  &  Hill,  454-461.) 

V.  The  policy  of  the  law  is  to  sell  distribntively,  for 
this  is  for  the  best  interests  of  debtor  and  creditor. 

VI.  The  mortgage  not  being  refiled,  ceased  "to  be 
valid"  against  creditors  at  the  expiration  of  one  year 
from  the  date  of  filing.  (2  1^.  S.,  4th  ed.,  318,  ^  11  ; 
Farmers^  Loan  and  Trust  Co.'y.  Hendrieksony  25  Barb., 
484 ;  Nitchie  v.  Tawnsend,  2  Sandf.,  299.)  The  act  mnst  be 
strictly  complied  with.  {My  v.  Camley,  19  N.  Y.  E.,  496.) 

YII.  A  sale  of  the  goods  would  have  been  inevitable, 
as  the  mortgagor  was  insolvent.  An  auction  sale  is  the 
true  evidence  of  the  market  value. 

Yin.  Ifo  proof  was  given  of  any  actual  pecuniary 
injury,  or  that  the  goods  were  sold  at  an  unreasonable 
time,  or  that  they  would  have  sold  for  more. 

IX.  The  goods  were  not  shown  to  have  perished  or 
depreciated  by  the  act  of  the  defendants.  The  presump- 
tion is,  that  they  exist ;  if  so,  the  plaintiff  (had  he  refiled 
his  mortgage)  could  have  maintained  an  action  against 
the  purchasers,  but  not  having  done  so,  they  acquired  the 
lights  of  the  creditors. 

X.  The  action  against  Mr.  Gosling  was  abandoned ;  he 
bought  goods  proved  to  be  of  the  value  of  $410.75 ;  or, 
as  the  plaintiff  alleged,  $380. 

XI.  The  Justice  should  have  dismissed  the  complaint 
on  the  grounds  moved  for,  and  have  charged  and  modi- 
fied his  charge  as  requested ;  and  the  various  exceptions 
to  the  rulings  were  well  taken. 

Edwards  Pierrepont^  for  plaintiff,  respondent. 

I.  It  is  settled  by  the  Oonrt  of  Appeals,  as  well  as  by 
tills  Oourt,  in  this  case,  that  an  action  of  this  nature  lies. 
(I  Bosw.,  459 ;  23  N.  T.  E.,  539.) 

n.  The  exceptions  are  untenable.  Some  of  thepi  have 
been  decided  against  the  appellants  on  the  former  trial  by 
the  General  Term  of  this  Oourt,  and  by  the  Oourt  of 
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Appeals.  Others  are  plainly  frivoloas.  The  assertions 
contained  in  the  eighth,  ninth,  and  eleventh  motions  to 
dismiss  the  complaint  are  not  true. 

By  the  Ooxjbt — Bobebtsok,  J.  The  first  objection  ia 
this  case  is  that  the  mortgage  was  not  refiled  in  one  year 
from  its  original  filing.  But  the  property  which  forms  the 
subject  of  this  action .  was  sold  by  the  defendants'  diree- 
tions,  neai;Iy  six  months  before  the  end  of  that  year.  If 
they  were  wrongdoers  at  the  time  of  the  sale,  they  can- 
not shelter  themselves  under  the  character  of  creditors,  at 
this  time,  to  defeat  the  plaintiff's  claim ;  his  right  to  such 
redress  became  perfect  at  the  time  of  the  sale.  The  plain- 
tiff cannot  lose  his  right  of  action,  by  failing  to  perform 
the  useless  ceremony  of  refiling  the  mortgage,  after  the 
defendants  have  rendered  it  worthless  as  a  security. 

The  next  objection  to  the  plaintiff's  right  to  recover  is 
that  the  plaintiff  was  present  at  the  sale,  and  did  not  for- 
bid it.  The  defendants  knew  his  claim  at  the  time  of  such 
sale,  and  cannot  avoid  liability  when  they  did  everything 
to  defeat  it.  The  plaintiff  was  not  bound  to  give  such 
notice;  the  defendants,  who  were  putting  the  property 
out  of  his  reach,  if  any  are,  were  bound  to  give  it,  if  they 
wished  to  save  his  rights  ii^  enforcing  their  own.  If 
they  sold  only  the  judgment  debtor's  right,  title  and  inter- 
est, there  might  have  been  no  necessity  for  mentioning 
the  mortgage,  but  selling  the  articles  themselves,  after 
notice  of  the  plaintiff's  lien.  In  a  manner  to  defeat  that 
lien,  was  a  wrong  for  which  they  are  responsible.  The 
plaintiff  undoubtedly  might  have  given  notice  of  his  mort- 
gage to  every  purchaser,  and  sued  him  for  the  article 
bought,  in  case  he  refused  to  deliver  it  up,  when  the  mort- 
gage should  become  due,  but  he  was  not  bound  to  do  so. 

The  fact  that  one  of  the  purchasers  (Gosling)  was  origi- 
nally sued  in  this  action  and  afterward  omitted  as  a 
I>arty,  cannot  alter  the  plaintiff's  right  or  his  amdbnt  of 
damages  against  the  present  defendants.  If  the  former 
was  bound  to  proceed  against  the  purchasers,  the  latter 
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were  exempt,  but  if  the  latter  were  liable,  he  was  not 
boand  to  sae  the  former. 

The  sole  ground  of  complaint  is,  that  the  defendants, 
with  knowledge  of  fhe  plaiutiff's  lien,  dispersed  the  goods, 
80  as  to  render  it  impossible  for  him  to  enforce  it  A  pur- 
'chaser  of  them  from  the  original  mortgagor,  would  have 
been  equally  liable  for  doing  the  same  thing'^  with  the 
same  knowledge.  A  mortgagee  is  entitled,  until  his  mort- 
gage is  due,  to  have  the  mortgaged  property  so  kept 
together  or  placed  as  to  be  within  his  reach  when  his 
mortgage  becomes  due.  The  mortgagor,  and  all  who 
acquire  title  under  him,  to  the  equity  of  redemption,  with 
knowledge  of  the  mortgage,  become,  substantisJly,  bailees 
for  the  mortgagee,  and  are  bound  to  preserve  the  property 
for  him  when  his  mortgage  becomes  due.  It  is  immat^ 
rial,  therefore,  how  carefully  the  sale  was  conducted  and 
what  efforts  were  made  to  have  the  property  bring  the 
highest  price. 

There  appears  to  have  been  twenty-two  lots  of  articles 
sold,  of  which  the  former  defendant.  Gosling,  bought 
eleven.  Several  other  persons  bought  the  rest,  which  were 
sold  separately.  There  were  a  great  many  other  articles 
sold  at  the  same  time  not  belonging  to  the  plaintiff  or  the 
mortgagor.  Although  the  testimony  is  not  very  definite 
as  to  the  number  of  purchasers,  the  separation  of  the 
articles  in  the  sale  and  the  fact  that  there  were  several 
purchasers,  is  sufficient  to  sustain  tlie  verdict  of  the  Jury. 
The  only  instruction  given  to  them  in  regard  to  the  mode 
of  sale,  was  that  the  taking,  followed  up  by  the  selling  in 
tiie  manner  the  property  was  sold,  was  in  violation  of  the 
plaintiff's  rights ;  and  an  exception  was  taken  to  a  refusal 
to  correct  the  previous  part  of  the  charge  as  to  the  liability 
of  the  defendants  for  taking  in  any  other  particular. 
Where  the  evilence  made  out  a  prima  facie  case,  however 
vaguely,  of  numerous  purchasers  and  a  scattering  of  the 
goods,  we  have  a  right  to  iufer,  i^i  the  absence  of  evidence 
to  the  contrary,  that  the  jury  adopted  the  proper  rule  of 
law,  and  found  the  facts  to  conform  to  it.  There  was  no 
Bosw. — ^VoL.  X.       31 
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request  to  the  Court  on  either  side,  to  render  the  charge 
morei  e^^plicit  as  to  the  mode  of  sellhig  intended ;  both 
parties  yrere  willing  to  presume  that  die  Jury  understood 
it  in  the  sense  they  desired,  and  that  is  sufficient.  It  was 
in  the  power  of  the  defendants  to  have  shown  distiaotIy^ 
that  the  imrchasers  were  few  and  easily  accessible ;  the 
sale  was  undoubtedly,  therefore,  made  in  sucft  a  way  as  to 
debar  the  plaintiff  ftom  being  redressed  fbr  tlie  loss  of  his 
pledge,  except  -by  multiplied  lifigation  and  considerable 
research,  if  successful  at  alL  And  the  case  comes  within 
therrule  laid  down  in- it  when  it  was  before  the  Oourt  of 
Appeals.  (23  N.  Y.  B.,  539.) 

The  first  motion  to  dismiss  the  complaint  was  properly 
refused  upon  either  ground  upcm  which  it  was  asked ;  it 
was  proved  that  the  defendants  took  the  property,  and 
it  was  immaterial  who  had  it  when  the  mortgage  became 
due. 

Of  the  grounds  upon  which  the  second  motion:  to  dis^ 
nxiss  the  compkiTnt  was .  made,  seven  of  them,  consisting 
of  the  first  and  last  four  except  the  fburteenth^  are  directly 
contrary  to  the  former  decision  of  this  case  both  in  this 
Oourt  and  the  Oourt  of  Api>eals.  (See  1  Bosw.,  459;  23 
N.  Y.  B.,  539.)  The  sixth  is  but  a  coroUary  fix>m  the 
preceding  five.  The  fifth  and  eleventh,  which  required 
the  plaintiff  to  do  that,  by  creating  necessity  for  doing 
which,  the  liability  of  the  defendants  arose,  to  wit,  to  find 
the  goods  and  purchasers,  are  ■  of  course  untenable*  The 
seven th>  in  regard  to  the  necessity  of  proceeding  against 
a^purchaser^  and  the  fourteenth  in  regard  to  the  actual 
suit  against  a  purchaser,  have  already  been  disposed  of. 
The  tenth  iu  regard  to  the  attendance  of  the  plaintiff  at 
the  sale,  has  also  been  disposed  of.  The  eighth  and  ninth, 
founded  on  a  supposed  ratification  of  the  sale,  and  an 
election  to  make  one  of  the  purchasers  liaUe,  are  equally 
without  support  in  the  testimony,  or  in  any  rale  of  law. 

In  regard  to  the  requests  on  behalf  of  the  defendants  to 
charge  the  jury,  tbe  first  related  to  the  necessity  of  the 
plaintiff's  exerting  himself  to  get  the  goods  from  the  puiv 
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diasers;  theaecoad  to  the  liiditing  of  his  recovery  to  the 
expenses  he  should  be  pat  to  in  a  succesafal  search,  or 
their  ^v-alue  after ^ ait'  niMiiocesflful  search  for  them;  the 
third  related  to  making  one  of  the  purchasers  liable  in- 
stead of  the  defendants,  and  the  fourth  to  the  necessity 
of  the  defendants  having  the  property  within  possession 
at  the  time  of  the  mortgage  becoming  due ;  and  these 
questions  have  already  been  disposed  of.  The  request  to 
correct  the  charge  by  considering  the  presence  and  silence 
of  the  plaintiff  at  the  sale  as  an  assent,  was  properly 
lefnsed. .  The  leading  opinion  in  the  Oourt  of  Appeals  in 
this  case  seems  to  sanction  the  doctrine  that  by  the  parties 
in  this  case  omitting  to  notify  the  purchasers  of  the  mort* 
gagei  the  plamtiff  's  remedy  against  the  defendants  was 
forthwith  perfect,  but  his  right  against  the  purchasers  was 
only  complete  on  the  exhaustion  of  such  remedy  against 
the  defendants. 

There  being  no  errors  of  law  in  the  case,  the  judgment 
and  order  denying  a  new  trial  should  be  affirmed  with 
costs  on  each,  the  latter  to  be  JBxed  at  ten  dollars. 


Merrick  Price,  Plaintiff,  v.  William  S.  Mtjrrat,  De- 
fendant. 

In  «n  action  for  damages  for  converting  plaiatiff's  personal  property  and  eject- 
log  him  from  bis  store,  it  appeared  that  the  pkintiflf  made  a  general  assign- 
ment for  the  benefit  of  his  creditors  to  the  defendant,  who  .was  his  landlord, 
ttnd  that  some  time  after  the  assignment,  the  plaintiff  having  meanwhile 
■  oonlinoedinposaesdion,  the  defendant  exdaded  him  from  the  premises  and 
took  possession  of  all  the  goods  there,  olaimlDg  that  thej  all  passed  under 
the  assignment  The  plaintiff  testified  that  ^  part  of  the  goods  so  with- 
held from  him,  he  had  acquired  subsequent  to  the  assignment^  and  that  at 
the  time  of  the  eviction  he  was  doing  a  profitable  business. 

Beld,  upon  the  evidence  in  this  case ; 

Ist  That  it  was  error  to  nonsuit  the  plaintiff  as  to  his  claim  for  con* 
venioa  of  the  property  which  he  alleged  that  he  had  acquired  subsequent 
to  the  assignment 

2d.  That  the  eviction  was  not  a  case  for  vindictive  damages,  the  defend- 
tat  appearing  to  have  acted  in  good  faith. 

3d.  That  the  phdntiff  was  entitled  to  recover  hia  aotoal  damagiBi  for  th« 
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breaking  up  of  his  businesB^  and  that  a  verdict  for  nominal  damages 
should  be  set  asida 

(Before  Bosworte,  X)h.  J.,  and  Monohhf  and  Robertsoit,  J.  J.) . 
Heard,  February  6,  lb63 ;  decided,  February  28,  1863. 

The  exceptions  taken  on  the  trial  of  this  cause  were 
directed  to  be  heard,  in  the  first  instance,  at  the  General 
Term,  the  Judgment  to  be  in  the  meanwhile  suspended. 

The  complaint,  in  this  action,  stated  two  causes  of 
action :  first,  for  the  wrongful  conversion,  by  the  defend- 
ant, on  the  20th  of  May,  1861,  of  certain  personal  pro- 
perty ;  and,  second,  for  evicting  the  plaintiff^,  on  that  day, 
from  premises  which  he  had  leased  from  the  defendant, 
being  a  part  of  the  store  No.  22  John  street,  in  the  City 
of  New  York,  and,  by  such  eviction,  breaking  up  the 
plaintiff  *s  business.  The  answer  denied  the  allegations  of 
the  complaint,  and,  further,  alleged  that  the  plaintiff,  on  the 
14th  of  Februarys  1861,  had  made  a  general  assignment 
of  his  property  (including  the  property  converted)  to  the 
defendant,  for  the  benefit  of  his  creditors. 

The  action  was  tried  on  the  first  day  of  December,  1862, 
before  Mr.  Justice  Monell,  and  a  Jury. 

The  plaintiff  proved,  by  his  own  testimony,  and  that  of 
witnesses,  Stevens  and  Bobbins,  that,  in  May,  1861,  he 
was  engaged,  at  No.  22  John  stoeet,  in  the  business  of 
applying  independent  seconds  to  ordinary  watches,  and 
also  in  the  sale  of  hardware,  guns,  etc.,  on  commission ; 
and  that  he  occupied,  for  that  business,  a  portion  of  the 
store ;  that  he  rented  the  same  of  the  defendant,  at  $300 
a  year;  that  he  had  in  the  store  a  large  number  of  articles, 
of  the  total  value  of  $2,161 ;  that  the  defendant,  between 
the  20th  and  29th  of  May,  1861,  by  force,  evicted  and 
entirely  dispossessed  him,  of  the  premises ;  took  possession 
of  all  the  property  there,  and  broke  up  his  business.  The 
plaintiff  was  thus  thrown  out  of  employment,  and  waa 
out  of  employment  for  six  months.  He  testified  that  his 
receipts,  in  the  business,  had  been  about  $120  a  week  and 
his  expenses  about  $24,  and  that  he  had  more  business 
than  he  could  do. 
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The  plaintiff  testified  that  a  portion  of  the  property 
in  the  store  he  had  acquired  after  the  assignment.  Of 
this  the  total  valne  was  1359,  $75  thereof  being  the  abso- 
lute property  of  the  plaintiff,  and  the  residue  he  held  as 
consignee.  The  Justice  dismissed  the  complaint,  so  far 
as  it  related  to  the  cause  of  action  for  conversion  of  pro- 
perty, and  the  plaintiff  excepted. 

The  defendant  was  then  sworn  as  a  witness,  on  his  own 
behalf,  and  testified  that  he  excluded  the  plaintiff  from 
his  store  because  he  was  annoyed  by  him  there  after  the 
assignment,  and  that  plaintiff  went  for  a  policeman.  *^  I 
stated  to  the  policeman  that  he  did  not  belong  there ;  that 
I  was  assignee,  and  held  the  property,  whatever  there  was, 
and  I  then  and  there  stated  he  could  not  come  in ;  neither 
could  the  oflScer.** 

Q.  You  never  knew  that  Mr.  Price  purchased  any  pro- 
perty after  IJie  assignment  there? 

A.  Never,  so  far  as  I  know.  All  his  story  about  having 
other  property  is  entirely  untrue;  it  is  entirely  new  to  me. 

The  Justice  then  charged  the  Jury  that  they  could  not 
give  the  plaintiff  vindictive  damages  for  the  trespass  and 
eviction  complained  of,  and  that  the  plaintiff  had  not 
shown  any  actual  damages,  and  to  this  the  plaintiff  ex- 
cepted. 

The  Jury  rendered  a  verdict  for  the  plaintiff  for  six 
cents. 

Thomas  Stevenson^  for  plaintiff,  appellant. 

I.  Plaintiff  had  such  an  interest  in  the  property  con- 
signed to  him,  subsequent  to  the  assignment,  as  to  enable 
him  to  sue.  for  the  conversion.  {Smith  v.  James^  7  Oow. 
328.) 

IL  Plaintiff  was  entitled  to  recover  for  the  conversion 
of  the  $75  worth  of  property  of  his  own,  acquired  by  him 
subsequent  to  the  assignment. 

III.  !No  demand  was  necessary  of  either  the  assigned 
property  or  the  property  subsequently  acquired,  because 
defendant  did  not  come  lawfully  into  possession.    A  cour 
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yersion  of  those  articles  was  established.  (See  Anderson  v. 
Nicholas,  5  Bosw.,  p.  121,  and  cases  there  referred  to  in 
first  point  of  Mr.  Prentiss;  Connah  v.  ffale,  23  Wend., 
462;  Phmips^y.  HaU,  8  Wend.,  610,  and  cases  there  cited.) 

IV.  The  jnstice  erred  in  charging  that  the  Jury  coold 
not  give  vindictive  damages. 

In  actions  of  trespass  plaintiff  may  recover  vindictive 
damages,  and  the  Jury  are  not  limited  to  the  actual  loss  or 
pecuniary  damage.  (See  Grah.  &  W.  on  New  Trials,  434  to 
439,  and  cases  there  cited ;  also  Sedgw.  on  the  Meas.  of 
Dam.,  39-42,  88.) 

V.  Plaintiff  was  entitled  to  recover  for  loss  of  custom  or 
business.  (Sedgw.  on  Dam.,  65.) 

Cyrus  Lawton,  for  defendant,  respondent. 

L  The  Justice  was  correct  in  excluding  evidence  to  show 
a  conversion  of  property  which  came  into  possession  of 
plaintiff  after  the  assignment,  because  no  demand  was 
averred  or  proved. 

II.  Defendant  did  not  take  and  carry  away  the  pro- 
perty wrongfully,  or  take  forcible  possession  of  the  same; 
but  it  all  6ame  to  him  by  virtue  of  the  assignment,  and  he 
was  in  lawful  possession  thereof  as  assignee. 

III.  If  there  was  any  property  other  than  that  assigned, 
a  demand  was  necessary,  to  maintain  this  action. 

IV.  Where  a  person  is  in  peaceable  and  lawful  posses- 
sion, a  demand  is  necessary  before  suit  {Howell  v.  Kroose^ 
2  Abbotts*  Pr.,  167.) 

y.  There  can  be  no  doubt  but  what  the  plaintiff^s  inter- 
est in  the  lease  ceased  with  the  assignment,  for  thereby 
he  assigned  and  transferred  all  his  lands,  and  all  goods  and 
chattels,  documents  and  vouchers  belonging  to  his  deal* 
ings  or  property,  and,  as  a  matter  of  law^the  lease  passed 
under  the  assignment 

YI.  The  Judge's  charge  was  correct 

By  the  Ooubt — Bosworth,  Oh.  J.  This  action  is 
brought  to  recover  damages,  for  forcibly  and  unlawfully 
evicting  the  plaintiff  from  22  John  street,  and  for  taking 
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plaintiff's  perseoal  property,  which  was  therda,  and  con* 
verting  it  to  the  defeDdant's  use.  The  answer,  jllrjt»  denies 
all  the  allegations  of  the  complaint,  and,  second^  avers  that, 
on  the  14th  of  February,  1861,  the  plaintiff  assigned  to  the 
defendant  "  all  Jiis  said  plaintiff's  property  mentioned  in 
said  complaint  or  otherwise.'' 

The  Jury  have  found  that  the  defendant  rented  the  prem* 
ises  in  question  to  the  plaintiff,  for  one  year,  from  May 
1, 1861,  and  subsequently  dispossessed  him  unlawfully. 

The  plaintiff  testified  on  the  trial,  that,  between  the 
20th  and  26th  of  May,  1861,  the  defendant  excluded  :him 
from  the  premises. 

^*  The  defendant,  in^  dispossessing  me,  had  all  my  tools, 
my  patent  papers  and  my  drafts  for  applying  4hese  inde* 
pendent  seconds,  and  I  could  not  go  on  aiterward }  I  had 
nothing  to  refer  to.'*  *  -^^ 

He  testified  tiiat  he  assigned,  on  the  15th  of  February,  • 
1861,  his  property*  to  the  defendant,  and  delivered  to  him 
the  property  specified  in  the  assignment.  That,  subse* 
quent  to  that,  and  before  tlie  eviction,  be  received  other 
property,  on  consignment,  for  sale,  whidi  he  specified. 
He  says:  '*-I  delivered  Mm  (the  defendant)  possession  of 
such  property  as  was  in  the  schedule  of  the  assignment 
Tks  other  pntferty  he  t$oJc  possession  of  was  after  he 
ejected  me.*' 

*'  This  lot  of  guns  the  defendant  sdzedj  I  had  sold  to  a 
house  on  Broadway ;  these  ieire  the  guns  I  bought  of  Mr. 
Bobbins,  and  paid  cash  for;  they  were  sold  but  not 
delivered;  they  were  to  be  delivered  in  about  three  days 
after  he  ejected  me;  these  guns  were  in  the  stove  when  I 
was  ejected ;  I  think  they  were  tiliere  about  a  week  pre- 
vious." 

This  evidence,  uncontradicted  or  unexplained,  would 
justify  a  verdict  that,  the  defendant  wrongfully  took  in1x> 
his  possession  the  property  which  the  plaintiff  specified, 
and  which  he  swore  he  procured  after  the  assignment  was 
made.  Any  one  reading  it,  would  naturally  understand 
the  plaintiff  as  testifying  and  intending  to  be  understood 
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as  testifying  that  the  defendant  took  actual  possession  and 
control  of  this  personal  property^  claiming  the  right  to 
control  it. 

It  is  evident  that  the  defendant's  counsel  so  understood 
it.  For,  subsequently,  (and  after  the  complaint  was  dis- 
missed as  to  this  cause  of  actioii,)  and  in  giving  his  version  - 
of  what  occurred,  when  the  policeman  came  there  about 
an  hour  after  the  dispossessing,  he  says :  ^'  I  stated  to  the 
policeman  that  he  (the  plaintiflf)  did  not  belong  there ; 
that  I  was  assignee  and  held  the  property,  whatever  there 
was^  and  I  then  and  there  stated  he  could  not  come  in  ; 
neither  could  the  officer." 

This  makes  it  very  clear,  that  the  defendant  excluded  and 
intended  to  exclude  the  plaintiff  from  the  possession  of 
every  Item  of  personal  property,  and  that  he  took  actual 
possession,  under  a  claim  of  right,  of  every  article  of  it. 

I  think  it  was  *error  to  nonsuit  the  plaintiff.  Whether 
the  Jury  would  have  found  that  the  plaintiff  had  bought 
property  after  the  assignment,  which  the  defendant  took 
when  he  ejected  the  plaintiff — is  another  question.  If 
they  had,  their  verdict  would  not  be  against  evidence. 
The  Jury  believed  him,  in  respect  to  the  fact  of  his  having 
hired  a  part  of  the  store  from  the  defendant. 

It  was  not  a  case  for  vindictive  damages,  and  the 
defendant  in  fact,  and  in  good  faith,  believed  that  tlH^ie 
was  no  property  there,  except  the  assigned  premises. 
But  if  entitled  to  recover  anything,  the  plaintiff  was 
entitled  to  his  actual  damages.  If  his  testimony  was 
credited,  they  amounted  to  more  than  six  cents.  If  he 
was  at  the  time  receiving  $120  per  week,  and  paying 
workmen  only  $24,  and  this  business  was  entirely  broken  * 
up,  the  damages  were  more  than  six  cents. 

The  uncertainty  bow  long  he  would  earn  profits,  may 
be  a  good  reason  for  not  allowing,  for  a  loss  of  profits 
beyond  the  time  the  evidence  showed  they  would  be 
earned.  But,  it  cannot  be  possible,  that  a  man  in  actual 
business,  shown  to  be  at  the  time  actually  profitable,  is 
restricted  to  six  cents  damages,  for  the  entire  and  sudden 
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destruction  of  the  basineas.  {St  John  v.  The  Mayors  S^.^ 
6  Duer,  315 ;  3  Bosw.,  483.) 

The  verdict  should  be  set  aside,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


HuaH  MoFARLAifE,  Jr.,  Plaintiff  and  Appellant,  v.  JoHif 

EIebb,  I>efendai|t  and  Bespondent. 

L  When  the  owner  of  land  in  tlie  City  of  New  York,  bounded  on  one  side 
by  high  water  mark,  continues  the  fences,  on  his  lines  running  to  the 
water,  down  to  low  water  mark,  to  prerent  cattle  passing  around  them ; 
this  is  not  such  an  oocupiancy  or  inclosnre  of  the  l%nd  between  high  water 
mark  and  low  water  mark,  as  will  constitute  an  adverse  possession,  against 
the  city  in  whom  the  title  thereto  is  vested  by  diarter. 

2.  Nor  is  the  building  of  a  bulkhead,  or  the  filling  in  with  earth,  of  a  limited 
portion  of  the  land  between  high  and  low  water  mark,  an  improvement^ 
of  it;  nor  is  the  cutting  of  sedge  thereon,  under  a  claim  of  a  custom  of  the 
owners  of  the  upland  to  out  sedge  below  high  water  mark,  an  occupation 
thereof^  such  as  is  necessary  to  amount  to  an  adverse  possession. 

i.  The  corporation  of  the  city  are  not  estopped  from  claiming  title  to  land 
between  high  and  low  water  mark,  by  tiieir  having  designated  it  for  years 
upon  their  maps  as  the  property  of  an  individual,  and  having  assessed 
taxes  and  the  expenses  of  improvements  thereof  as  his  property,  and  col- 
lected the  same  from  him. 
(Before  Bosworth,  Ch.  J.,  and  Robertson  and  Barbour,  J,  J.) 
Heard,  December  10,  1862 ;  decided,  February  21,  1863. 

Appeal  from  a  judgment  in  favor  of  the  defendant, 
recovered  by  the  plaintiff  upon  a  trial  before  Mr.  Justice 
MoKGBiEF,  without  a  Jury,  in  ITovember,  1861. 

The  plaintiff  sued  to  compel  the  specific  performance 
of  a  contract  by  the  defendant  to  purchase  twelve  lots  of 
land  on  Fourth  avenue,  between  133d  and  134th  streets, 
in  the  City  of  New  York. 

The  defendant  alleged  that  the  plaintiff's  title  was  de- 
fective, and  he  therefore  refused  to  complete  the  purchase. 

A  portion  of  the  premises  lay  below  the  line  of  original 
high  water  mark,  and  between  high  and  low  water  mark 
of  Harlem  river,  and  the  question  in  the  case  was,  whether 
Bosw.— Vol.  IX.       32 
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the  plaintiff  had  title  to  that  portioii.  To  the  other  pait 
of  the  land  his  title  was  not  questioned. 

The  premises  in  question  were  in  the  water  front  of 
tracts  of  land  which  were  occupied  as  farms  down  to 
about  the  year  1838,  when  they  were  laid  out  in  lots  upon 
a  map  conforming  to  the  proposed  streets  and  avenues  of 
the  city.  A  portion  of  the  lots  in  question  were  between 
the  line  of  high  and  low  water  mark,  which  area,  by  the 
charters  of  the  City  of  New  York,  belonged  to  the  city 
corporation  and  their  grantees.  The  plaintiff  claimed  by 
various  mesne  conveyances  and  foreclosures,  under  a  deed 
or  mortgage  executed  in  1838,  by  Charles  Henry  Hall, 
who  was  the  owner  of  the  upland,  which  deed  and  all  the 
^  subsequent  conveyances,  assumed  t6  convey  the  lots  in 
question,  designating  them  as  such.  The  previous  con- 
veyances, under  which  Hall  claimed,  described  the  lands 
as  bounded  in  this  direction  by  the  river. 

It  appeared  that  for  many  years,  the  plaintiff  and 
those  under  whom  he  claimed,  had  been  designated  as  the 
owners  of  these  lots,  upon  the  maps  of  the  city  corpora- 
tion, and  bad  been  assessed  by  the  corporation  with  taxes 
and  with  the  exi)enses  of  improvements,  and  bad  paid  the 
same,  and  the  plaintiff  claimed  that  the  occupancy  of 
the  premises  and  the  payment  of  taxes  and  assessments 
gave  him  good  title,  and  precluded  the  city  from  any 
claim  to  the  premises. 

The  Justice,  before  whom  the  cause  was  tried,  fonnd 
that  the  plaintiff  had  not  title;  and  that  the  defendant 
was  entitled  to  judgment  for  the  amount  which  be  had 
advanced  upon  the  contract,  with  interest,  and  his  ex- 
penses in  investigating  the  title.  •. 

The  plaintiff  took  exceptions  to  these  findings,  and 
appealed  from  the  judgment. 

Benjamin  W.  Bonney^  for  plaintiff,  appellant 

I.  The  patents  by  the  Boyal  Governors  under  the  crown 
of  Great  Britain,  to  the  freeholders  and  inhabitants  of 
Harlem  in  1666  and  1686,  granted  to  and  vested  in  them 
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title  in  fee  to  the  lands  between  high  and  low  water  mark 
of  Harlem  river»  and  such  freeholders  and  inhabitants 
owners  of  the  a^'oining  upland,  have  alwa^^s  claimed  and 
exercised  rights  of  ownership  in  and  over  said  land, 
between  high  and  low  water  mark,  undisturbed  and 
unquestioned  by  any  person.  (See  North  Hempstead  v. 
Hempstead^  2  Wend.,  109.) 

The  Sovereign  is  presumptively  owner  of  the  shore  of 
the  sea,  and  of  the  bed  and  shore  of  all  navigable  streams, 
where  the  tide  flows  and  ebbs ;  but  the  Sovereign  may 
grant  the  same,  and  an  individual  proprietor  may  prove 
title  in  himself  thereto  by  express  grant,  or  by  usage  or 
prescription.  (Hale  De  Jure  Maris,  chs.  5  and  6 ;  BlundeU 
V.  CatteraUy  5  Bam.  &  Ad.,  268 ;  Commissioners  of  Canal 
Fund  V.  KempshaU,  26  Wend.,  404,  413 ;  Child  v.  Starr,  4 
Hill,  36& ;  3  Kent's  Com.,  427,  &c.) 

An  individual  proprietor  under  such  title,  owns  and  may 
improve  and  use  the  shore,  by  building  or  otherwise,  for 
any  purpose  which  does  not  so  affect  the  channel  an^ 
navigation  of  the  stream,  as  to  be  a  puq)resture  or 
nuisance,  and  uo  structure  upon  or  use  of  land  between 
high  and  low  water  mark  on  Harlem  river  can  be  a 
nuisance,  since  the  act  of  April  14th,  1852,  and  the  acts  in 
relation  to  the  harbor  commissioners  and  the  proceedings 
under  the  same.  (Laws  of  1852,  p.  420,  ch.  285 ;  Harbor 
Commissioners*  Acts  and  Maps.) 

n.  The  Dongan  and  Montgomerie  charters  gave  all 
these  lands  between  high  and  low  water  mark,  to  the  city 
of  New  York;  and  "The  State  of  New  York"  has 
never  owned,  or  claimed  to  own  such  lands  between  high 
and  low  water  mark,  or  any  part  thereof.  (Charters  of 
New  York;  Acts  of  Colonial  Legislature,  Davies'  City 
Laws,  p.  198 ;  and  8  Barb.,  291,  292.) 

in.  When  an  adjoining  riparian  proprietor,  or  any  other 
person,  has,  in' any  way,  by  grant  or  by  prescription, 
acquired  title  as  against  the  Sovereign  to  the  shore  or  to 
the  bed  of  a  navigable  stream,  the  same  rules  of  law  in 
relation  to  the  conveyance,  possession,  and  use  of  sucli 
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shore  or  bed,  apply  to  and  »goyern  the  same,  as  to  any 
other  land  or  real  estate. 

lY.  The  deed  by  Myer,  executor,  to  Adriance,  dated 
10th  May,  1787,  and  that  by  Lawrence  to  Furman,  dated 
26th  July,  1804,  in  legal  intendment,  include  and  convey 
the  shore  of  Harlem  river  between  high  and  low  water 
mark  in  front  of  the  parcels  of  upland  in  such  deeds 
respectively  described ;  and,  under  such  conveyances,  the 
grantees  claimed,  possessed,  and  used  such  shore,  as  their 
private  property.  {Child  v.  Starr ^  4  Hill,  369,  and  opin- 
ions and  cases  cited.) 

Y.  So  also  of  the  deed  by  Adriance  to  Hall,  dated  27th 
June,  1825,  and  that  by  Furman  to  Hall,  dated  6th  July, 
1825.  (Authorities  above  cited.) 

YI.  The  case  shows  no  ground  for  claim  or  pretense  of 
title  to  the  premises  in  question,  adverse  to  the  plaintiff, 
in  any  other  person  than  "  The  Oity  of  New  York ;"  and 
as  agaiDst  the  city,  and  all  other  persons,  the  plaintiff  has 
proved  perfect  title  in  himself  through  conveyances  in 
writing,  and  by  adverse  possession  founded  thereon. 

The  possession  by  plaintiff  and  his  grantees,  if  it  were 
not  founded  on  written  instruments,  has  been  suflScient  to 
bar  any  claim  of  title  by  the  city.  (2  B.  S.,  294,  ^<^  9-12 ; 
Code  of  Pro.,  §^  82-85 ;  Jackson  v.  VermUyea^  6  Cow., 
678 ;  Poor  v.  Horton,  15  Barb.,  485 ;  People  v.  Van  Bens- 
selaer^  5  Seld.,  291.) 

YII.  The  title  of  plaintiff  and  his  grantors  has  been,  for 
more  than  twenty  years,  acknowledged  by  the  Oity  of  New 
York,  by  maps,  assessing  taxes,  and  the.  award  for  benefit 
and  damage  on  the  opening  of  Fourth  avenue. ' 

YIII.  There  is  no  allegation  or  pretense  that  the  Oity 
of  New  York  or  any  other  person,  has  ever  claimed  any 
title  or  interest. 

IX.  Plaintiff  has. shown  a  good,  merchantable  title  in 
himself  to  the  whole  premises  contracted  to  be  conveyed ; 
and  the  defendant  has  proved  nothing  to  impeach  that 
title;  not  even  a  pretense 'of  claim  by  any  other  person 
thereto ;  the  judgment  of  the  Special  Term  was  therefore 
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erroneous  and  should  be  reversed ;  and  judgment  rendered 
for  8i>ecific  performance  by  defendant  of  the  contract  in 
question ;  with  costs  to  plaintiff.  (Story's  Bq.  Jur.,  ^  749; 
PyrJce  v.  Waddington,  17  Eng.  L.  &  B.  E-,  534.) 

S.  W.  Bcbinson^  for  defendant,  respondent. 

I.  The  plaintiff  was  bound  to  show  such  marketable 
title  as  was  free  from  doubt,  and  which  would  secure  to 
the  purchaser  full  and  unembarrassed  enjoyment  of  the 
property.  (1  Hilliard  on  Vendors,  209, 211,  443 ,-  2  Id.,  16; 
Adams'  Eq.,  258.) 

It  is  not  sufficient  that  the  title  be  such  as  would  pre- 
vail in  an  action  to  try  the  right  to  the  property.  (Story 
Eq.  Jur.,  §  749 ;  Jervoise  v.  JDuke  of  Somerset^  1  Jac.  Ss 
Walk.,  549;  Cooper  v.  Denne,  1  Ves.  Jr.,  567;  Fry  on 
Specific  Per.  (84  Law  Lib.  TS.  S.),  256 ;  Pyrke  v.  TTodefJn^- 
ftam,  17  Eng.  0.  L.  and  Eq.,  539 ;  S.  C,  10  Hare.,  1.) 

II.  The  plaintiff  had  no  title  by  deed  or  judgment 
which  assumed  to  convey  the  premises  to  Hall,  under 
whom  he  claimed. .  (3  Kent's  Oom.,  427-432 ;  HaUey  y. 
McCormick,  3  Kern.,  297 ;  Lansing  v.  Smith,  4  Wend.,  20 ; 
Lowndes  v.  Dickerson,  34  Barb.,  586 ;  Gould  v.  The  Hud- 
son  River  JB.  R.  Co.,  2  Seld.,  522 ;  Canmi  Commissioners  v 
The  People,  5  Wend.,  448 ;  Furman  v.  Mayor,  &c.,  of  N. 
Y.,  6  Seld.,  567 ;  Jackson  v.  Hathaway,  15  Johns.,  454 ; 
Lawrence  v.  Delano,  3  Sandf.  S.  0.,  340.) 

III.  The  facts  proved  do  not  show  any  adverse  posses- 
sion by  Hall,  or  any  person  holding  under  him.  {Emans  v 
Tumbull,  2  Johns«,  322 ;  Smith  v.  Levinus,  4t  Seld.,  472 ; 
Hammond  v.  Inloes,  4  Maryland,  138;  2  B.  S.,  294,  %%  11, 
12 ;  Corning  v.  Troy  Iron  &  Nail  Ftustory,  34  Barb.,  529 ; 
S.  C,  22  How.  Pr.,  212 ;  Eevisers'  note,  3  E.  S.,  (2  ed.), 
700 ;  Lane  v.  OouM,  10  Barb.,  254 ;  Humbert  v.  Trinity 
Church,  24  Wend.,  587 ;  Bowie  v.  Brake,  3  Duer,  35 ; 
Jackson  v.  Frost,  5  Cow.,  346 ;  Simpson  v.  Downing,  23 
Wend.,  316;  BuUen  v.  Arnold,  31  Maine,  583;  Davies' 
Laws  City  N.  Y.,  539 ;  See  Street  Opening  Act  of  1813 ; 
2  B.  L.  of  1813, 418,  %  184) 


254         OABBS  IN"  THE  SUPEEIOB  OOUBT. 

UcFarlane  t.  Kerr. 

lY.  The  faots  ptoved  with  a  view  to  establish  an  adverse 
possession  are  insuflScient  to  sustain  a  title,  as  between 
opposing  claimants;  far  less  do  they  show  such  a  clear 
undoubted,  and  exclusive  possession  continuously,  for  the 
time  necessary  to  constitute  an  absolute  estate  in  fee 
simple,  by  adverse  possession  such  as  would  warrant  a 
judgment  for  a  specific  performance.  {Smith  v.  DoatA,  5 
Mad.,  37 J;  Cotterel  V.  WatkiiiSj  1  Beav.,  361;  Pyrke  v. 
Waddington,  17  Eng.  G.  L.  iand  Eq.,  539.) 

Y.  The  Judgment  in  favor  of  defendant,  awarding  a 
return  of  the  money  he  had  advanced  upon  the  contract, 
with  interest,  and  his  expenses  of  examining  the  title 
iwas  correct,  and  ought  to  be  a£Brmed.  (2  Hilliard  on 
Vend.,  16.) 

By  thb  Oou»t — Boswobth,  Oh.  J.  The  plaintijST 
claims  title  under  Charles  Henry  Hall,  to  the  premises  in 
question.  These  premises  are  on  the  westerly  side  of 
Harlem  river,  between  high  and  low  water  mark,  or  wholly 
easterly  of  low  water  mark. 

Oharles  Henry  Hall's  paper  title  to  a  part  of  the  prem- 
ises, (if  any  he  had,)  is  under  a  deed  from  John  Adriance, 
dated  June  27,  1825.  This  deed  bounds  the  premises 
.Which  it  professes,  to  convey*  ^'easterly  on  the  Harlem 
liver." 

The  deed  under  which  said  Hall  obtained  whatever  of 
doenmentary  title  he  has  to  the  residue  of  the  premises,  is 
from  Oabried  Furman,  is  dated  June  25, 1825,  and  describes 
the  premises  conveyed  by  it  '^  as  bounded  easterly  by  the 
Harlem  river^*^  and  as  "  including  the  purchases  heretofore 
made  by  Oabriel  Furman,  of  William  Lawrence^  Gabriel 
lAdlow,  Master  in  Chancery,  Peter  Meyer  and  others,  and 
Peter  Meyer,  containing  40  acres  more  or  less*"  The  deed 
from  William  Lawrence  to  Gabriel  Furman,  is  dated  July 
26, 1804,  and  describes  the  land  which  it  conveys,  as  run- 
ning "  along  land  of  John  Adriance,  nwth  88o  10"  east*, 
•13  chains  and  50  links,  to  high  water  mark  on  the  Harlem 
river;  thence  along  high  water  mark  in  Harlem  river, 
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fiWth  39  ir  we&t  3  ebaina  6  liuka ;  thence .  along  the 
«aiDe  nwth  9&^  3ff  Trest  4  chains  and  11  linkst  to  lands 
4rf  John  Meyeis,''  &c. 

These  aie  the  only  conveyances  to  Ohairles  Henry  Qalli 
wbidi  pietend  to  vest  in  him  any  title  to  the  premises  in 
qnestion* 

The  Harlem  river,  oppoi^te  these  premises,  and  for  some 
distance  above  and.  below  them,  is  a  navigable  streamt 
where  the  tide  ebbs  and  flows. 

These  deeds  do  not  convey  any  title  to  the  premises  in 
question,  to  Oharles  Henry  Hall.  {GrotM  v.  The  Hiulson 
B.  B.  Co.,  2  Sold.,  ^22 ;  Furman  v.  The  Mayor j  &o.,  of 
Neia  York,  5  Swd[.t  16;  6  Seld.,  667;  Halsey  v.  McCar- 
mick,  3  Kern.,  297.) 

No  sndi  occupancy  by  Oharles  Henry  Hall  and  those 
claiming  under  him,  is  shown,  as  is  requisite  to  constitute 
a.  title  by  adverse  possessicm. 

.  To  constitute  an  adverse  possession,  where  the  claim  of 
title  is  not  founded  upon  some  written  instrument  or  some 
judgment  or  decree,  appai^ntly  transferring  a  claim  of 
light,  there  must  have  l>een  *'  an  actual  continued  occupa- 
tion/' under  claim  of  title,  and. in.  such  cases  only  '*the 
premises  so  actually  occupied^  and  no  other,  shall  be 
deemed  to  be  held  adversely."  (2  E.  S.,  294,  §  11 ;  Code, 
^  84.)  In  sach  a  case  there  cannot  be  said  to  have  been  an 
ocenpation^  unless  the  land  claimed  to  have  been  possessed, 
^^  has  been  protected  by  a  substantial  indosure,"  or  '^  has 
been  usually  cultivated  or  improved.  <2  B.  S.,  294^  ^  12 ; 
Code.  ^  85.) 

Large  portions  of  the  premises  in  question  have  never 
been  protected '  by  a  substantial,  or  any  other  inolosure. 
Nor  have  they  been  cultivated ;  nor  has  any  part  of  thetn 
been  improved,  unless  the  parts  on  which  bulkheads  have 
been  erected,  or  those  parts  which  have  been  filled  in 
with  earth,  may  be  said  to  have  been  thei^by  improved. 

The  fact  that  on  the  lines  of  the  land  running  easterly 
to  the  river,  fences  were  conthiued  down  below  high  water 
mark,  (or  even  below  low  water  mi»rk|  if  that  was  in  truth 
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douei)  for  the  purpose  of  preyenting  the  passage  of  cattie 
upon  the  upland,  is  not  of  itself  such  occnpancy  aa  the 
statute  dedares  to  be  indispensable,  nor  does  it  amount  to 
an  inclosure  of  the  premises.  On  the  easterly  side,  (the 
Haflem  river,)  there  was  no  fence  or  erection,  either  on 
the  line  or  within  the  waters  of  the  Harlem  river.  There 
was,  therefore,  not  only  the  absence  of  any  substantial 
inclosure  of  the  whole  premises,  but  there  was  not  in  fact 
an  inclosure  of  any  kind. 

There  was  no  occupation,  except  of  the  limited  portions 
covered  by  bulkheads,  filled  in  with  earth,  unless  the  cut- 
ting of  the  sea  weed  amounts  to  ai^  occupation. 

One  witness  (Peter  Bandel)  says  that  *'  we  fished  on  the 
Adriance  property,  three  or  four  different  seines ;  the  fish- 
ermen came  up  on  the  upland,  and  had  their  fishing  houses 
on  the  upland ;  they  quit  fishing  about  the  time  Mr.  Hall 
bought ;  they  had  done  this  as  long  as  I  can  remember, 
from  the  time  I  was  a  boy.'*  He  had  lived  on  the  Adri- 
ance property  from  1814  to  1825.  He  says  "I  used  to  cut 
sedge  that  grew  on  land  between  high  and  low  water 
mark,  to  make  manure." 

He  says  **  the  custom  has  been  for  the  person  owning 
the  upland^  to  cut  the  sedge  growing  in  front  of  his 
premises." 

The  testimony  of  the  other  witnesses  in  respect  to  cut- 
ting sedge  is  substantially  the  same.  This  shows  that 
they  claimed  the  right  to  cut  the  sedge  as  owners  of  the 
upland,  and  not  as  owners  of  the  land  on  which  the  sedg« 
grew.  (See  Emans  v.  TumfttiS,  2  Johns.,  313 ;  and  8mi(k 
V.  Lmnnus^  4  Seld.,  472.) 

There  is,  therefore,  no  just  ground  for  the  claim  that 
the  plaintiff  .has  shown  himself  capable  of  conveying  to 
the  defendant,  an  unincumbered  title  in  fee  simple  to  the 
premises,  unless  he  has  shown  that  the  title  was  in  the 
Mayor,  Aldermen  and  Ciommonalty  of  the  City  of  New 
York,  at  the  time  of  the  aforesaid  conveyances  to  Charles 
Henry  Hall,  and  that  the  latter  is  now  estopped,  by  facts 
proved,  froin  denying  the  plaintiff's  title. 
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The  DoDgan  charter,  dated  April  27, 1686,  conveys  to  the 
Mayor,  &c.,  **  all  the  waste,  vacant,  unpatented,  and  unap- 
propriated lands  lying  and  being  within  the  said  Oity  of 
New  York,  and  on  Manhattan's  Island  aforesaid,  extend- 
ing and  reaching  to  the  low  water  mark,"  &a 

The  Montgomerie  Charter,  dated  Jnne  15th,  1730, 
recites  and  confirms  the  former  patent 

In  1838,  the  premises  in  question  were  assessed  for 
taxes  to  Charles  Henry  Hall,  for  the  taxes  of  that  year, 
and  he  paid  them. 

In  1849,  and  since,  they  have  been  assessed  for  taxes, 
and  the  taxes  have  been  paid  by  Mr.  Hall,  or  those  claim- 
ing under  him,  and  during  this  period  they  were  assessed 
as  the  property  of  the  person,  claiming  title  at  the  time 
of  such  assessment. 

No  law  has  been  cited  which  declares  that  assessing 
lands  for  taxes,  as  being  the  property  of  a  particular 
person,  and  the  payment  by  such  person  of  the  taxes  so 
assessed,  for  the  period  during  which  that  was  proved 
to  have  been  done  in  respect  to  the  premises  in  question, 
or  for  any  period  of  time,  shall  divest  the  true  owner  of 
his  title,  and  vest  it  in  the  person  paying  the  taxes  thus 
assessed. 

It  is  not  one  of  the  modes  specified  in  the  statute,  by 
which  one  having  no  title,  can  acquire  a  good  title.  In 
Bo9e  V.  Klinger,  (8  Watts  &  Serg.,  178, 180,)  it  is  said  that 
the  payment  of  taxes  for  several  years  by  one  claiming 
title,  is  not  evidence  of  title,  though  it  may  be  some  evi- 
dence of  the  extent  of  his  claim. 

We  think  that  the  exceptions  taken  to  the  decisions  of 
the  Oourt  at  Special  Term,  are  untenable,  and  that  the 
judgment  should  be  aflSrmed,  with  costs. 


Bosw.— Vol.  X.       8S 
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Samuel  B.  Demikg,  Plaintiff  and  Respondent,  v.  Bmr- 
JAMIN  Bailey,  Defendant  and  Appellant. 

1.  In  an  action  to  recorer  the  price  of  stocks  sold  to  the  defendant  by  a  third 
penon,  who,  it  was  alleged,  had  assigned  the  cause  of  action  therefor  to 
the  plaintiff,  it  appeared  that  the  stocks  had  belonged  to  the  wife  of  such 
third  person,  and  that  he  had  sold  them  for  her  benefit;  but  there  was  no 
proof  that  she  had  raUfied  the  sale,  or  that  she  had  assigned  the  cause  of 
action.     SM,  that  a  Terdict  for  the  plaintiff  must  be  set  aside. 

2.  Testimony  that  she  had  "  assigned  her  interest  in  the  stock  to  the  plain- 
tiff," does  not  tend  to  prove  an  assignment  of  the  cause  of  action  for  tho 
price,  but  rather  tends  to  show  that  she  had  repudiated  the  sale. 

(Before  RoBUtrsov,  WnrrB  and  Barbour,  J.  J.) 

Heard,  June  10,  1862 ;  decided,  Februaiy  28,  1863. 

Appeal  from  a  Judgment  in  favor  of  the  plaintllBbt 
entered  on  a  verdiet,  and  from  an  order  denying  a  motion 
for  a  new  trial. 

The  cause  was  tried  before  Mr.  Justice  Mokobixsp  and 
a  Jury,  on  the  21st  January,  1862,  and  resulted  in  a  ver- 
dict for  the  plaintiff  for  $336.70. 

The  pleadings  and  evidence  sufficiently  appear  in  the 
opinion  of  the  Oourt. 

S.  J.  PatHsaUf  for  defendant,  appellant; — 
Argued  that  the  verdict  was  against  the  wdght  of  evi- 
dence; and  that  the  action  was  not  prosecuted  in  the  name 
of  the  real  party  in  interest. 

J.  Wiban  Chrwn^  for  plaintiff,  rtepondent  ;— 

Insisted,  that  in  the  conflict  of  evidence,  the  verdict 
ought  not  to  be  disturbed.  And  that,  as  the  stock  was 
originally  held  by  Egbert  Doming,  in  his  own  name, 
whether  it  belonged  to  himself  or  his  wife,  was  a  matter 
which  concerned  only  themselves,  as  the  defendant  dealt 
with  Egbert  Doming  as  the  principal,  and  had  no  notice 
to  the  c(Mitrary.    And,  moreover,  the  wife,  before  the  com« 
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mencement  of  this  action,  assigned  her  interest  to  the 
plaintiff! 

m 

By  the  Court — B abbour,  J.  This  is  an  appeal  by 
the  defendant  from  an  order  of  the  Special  Term  denying 
Jiis  motion  for  a  new  trial,  and  from  the  judgment. 

The  complaint  averred  that  Egbert  Deming  sold  to  the 
defendant  twenty  shares  of  stock,  at  twenty  dollars  per 
share,  npon  which  the  defendant  had  paid  $102,  leaving 
due  to  Egbert  Deming  $298,  on  account  of  the  pur- 
chase; and  that,  afterward,  Egbert  Deming  sold  and 
assigned  his  claim  against  the  defendant  for  such  balance 
of  purchase-money,  to  the  plaintiff,  Samuel  B.  Doming* 
All  this  was  controverted  by  the  answer. 

Upon  the  trial,  the  plaintiff  proved,  by  Egbert  Deming 
himself,  that  the  latter  sold  the  stock  to  the  defendant, 
and  subsequently  assigned  his  claim  against  the  defend- 
ant to  the  plaintiff;  and  that,  when  such  assignment  was 
made,  $298  of  the  purchase-money  remained  unpaid.  On 
his  cross-examination,  however,  the  same  witness  stated 
that  the  stock  belonged  to  his  wife,  she  having  purchased 
it  from  a  Mr.  Howell ;  that  he  (the  witness)  never  owned 
it,  and  that  he  sold  it  for  the  benefit  of  his  wife. 

No  evidence  was  given  tending  to  contradict  the  fact 
that  Egbert  Deming's  wife  was  the  real  owner  of  the 
stock ;  nor  was  there  any  proof  that  she  ever  authorized 
or  ratified  the  alleged  sale  to  the  defendant.  Nor  did  the 
plaintiff  prove  any  sale  or  assignment  by  Egbert's  wife  to 
the  plaintiff,  of  the  money  alleged  in  the  complaint  to  be 
due  from  the  defendant  on  account  of  the  purchase.  It  is 
true  that  Egbert  Deming  stated  that  his  wife  had  assigned 
her  interest  in  the  stock  to  the  plaintiff,  although,  he  adds, 
''her  name  is  not  to  the  assignment."  But  this,  if  it 
proves  anything,  shows  that  the  wife,  by  assigning,  not 
the  money  due  upon  the  alleged  sale,  but  the  stock  itself, 
had  repudiated  the  sale  made  by  her  husband,  by  assum- 
ing the  ownership  of  the  stock,  and  conveying  it  to  the 
plaintiff;  who  thus,  it  may  be  added,  became  advised  of 
and  assented  to  her  claim  as  such  owner. 
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To  snstaiii  his  complaiDt  and  entitle  him  to  recover  in 
this  action,  the  plaintiff  was  bound  to  prove  that  a  portion 
of  the  pnrchase-money  of  the  alleged  sale  was  due  from 
the  defendant  to  Egbert  Deming;  for  his  claim  to  recover 
in  this  action  is  based  solely  upon  Egbert  Deming's  as- 
signment of  such  purchase-moneys  to  him.  This  he  wholl^ 
failed  to  do.  As  the  stocks  were  owned  by  Mrs.  Deming, 
and  were  sold  by  her  husband  for  her  benefit,  their  pro- 
ceeds belong  to  her,  if  she  authorized  or  assented  to  the 
sale;  and,  if  not,  nothing  passed  to  the  defendant  by 
the  alleged  sale,  and  the  stocks  are  now  the  property  of 
Mrs.  Deming,  unless  the  defendant  became  their  owner 
by  assignment  from  her. 

The  verdict  is,  therefore,  wholly  unsustained  by  the  evi- 
dence; and  the  judgment  and  orders  appe&led  from  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 


David  O.  Nichols,  (by  his  Guardian,  &c.,)  Plaintiff  and 
Bespondent,  v.  Thb  Sixth  Avenue  Bailboad  Oom- 
PAKY,  Defendants  and  Appellants. 

When  a  suit  has  been  regularly  prosecuted  to  judgment^  and  substantial 
justice  has  been  done,  the  parties  are  not  entitled  to  invoke  the  interpoei- 
tion  of  the  Court,  for  the  purpose  of  having  the  cause  retried  and  again 
determined,  at  the  expense  of  the  public,  and  to  the  delaj  of  other  suitors^ 
although  both  of  the  litiganta  join  in  the  application. 
(Before  Bosworth,  Ch.  J.,  and  Robkrtsox  and  Babbour,  J.  J.) 
Heard,  December  10,  1862 ;  decided,  February  28,  1863. 

Appeal  by  the  defendants  from  a  Judgment  against 
them  entered  on  a  verdict,  and  from  an  order  denying 
their  application  for  a  new  trial. 

This  action  was  brought  to  recover  from  the  defendants 
damages  for  injuries  alleged  to  have  been  sustained  by 
the  plaintiff,  David  O.  Kichols,  an  infant  of  the  age  of 
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fifteen  years,  through  the  Degligence  of  the  defendants* 
servants^  while  he  was  a  passenger  upon  one  of  their  cars. 
The  damages  were  laid  at  $10,000. 

On  the  first  trial  of  the  cause  the  plaintiff  recovered 
$7,500  damages;  but  a  new  trial  was  granted  on  the 
ground  that  the  verdict  was  excessive.  On  the  second 
trial  the  Jury  disagreed. 

The  third  trial  was  had  before  Chief  Justice  Boswobth 
and  a  Jury,  on  the  6th  day  of  March,  1862,  and  the  plain- 
tiff had  a  verdict  of  $2,600. 

The  defendants  moved  for  a  new  trial,  on  the  ground 
that,  upon  the  evidence,  it  appeared  that  the  plaintiff, 
Nichols,  was  himself  chargeable  with  negligence,  Avhich 
contributed  to  the  injury.  The  motion  being  denied,  and 
judgment  having  been  entered,  defendants  appealed. 

John  Shsson^  for  defendants,  appellants. 

JET.  A.  Cram,  for  plaintiff,  respondent ;  — 

Suggested  that  on  the  last  trial,  a  juror  had,  from  im- 
pA>per  motives,  compelled  the  jury  to  render  a  verdict 
smaller  than  the  case  demanded,  and  that  it  appeared  by 
the  evidence  to  be  ui^justly  small  for  the  injury  sustained, 
and  stated  that  for  these  reasons,  the  plaintiff  was  wil- 
ling that  the  judgment  should  be  reversed;  and  that  he 
prayed  that  the  Court  would  reverse  the  judgment,  with- 
out passing  on  the  questions  of  law  argued  by  the  appel- 
lant ;  and  that  such  questions  the  respondent  declined  to 
argne,  and  did  not  argue,  but  proposed  to  argue  at  some 
future  time,  when  a  verdict  proper  in  amount  should  have 
been  rendered. 

By  the  Coxjbt — Babboub,  J.  The  fact  that  the  re- 
spondent is  dissatisfied  with  the  verdict  he  has  obtained, 
and,  by  his  counsel,  itrges  the  Court,  upon  the  hearing  of 
this  appeal,  to  reverse  the  judgment,  and  direct  a  new 
trial,  in  accordance  with  the  prayer  of  the  appellant,  is 
not,  of  itself,  sufficient  to  warrant  such  action  on  the  part 
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of  the  Court.  When  a  snit  has  regularly  and  properly 
been  prosecuted  and  defended  to  a  final  judgment,  by 
which  substantial  justice  has  been  decreed,  the  parties  are 
not  entitled,  as  of  right,  and  without  suflScient  reason,  to 
eroke  the  interposition  of  the  Oourt  for  the  purpose  pf 
having  the  cause  retried,  ai^d  again  determined,  at  the 
expense  of  the  public,  and  to  the  delay  of  other  creditorSt 
although  both  of  the  litigants  join  in  the  application. 

It  is  not  claimed,  in  this  case,  that  a  new  trial  will 
enable  either  party  to  present  the  matter  to  the  Jury  in 
an  aspect  different,  in  any  respect,  from  that  which  it 
bore  at  the  former  trial.  Kor  can  I  perceive  that  any 
error  was  committed  by  the  Judge  in  refusing  to  charge 
the  Jury  in  the  particular  form  specifically  requested  by 
the  defendants'  counsel.  The  charge,  as  delivered,  covers, 
substantially,  all  that  was  material  in  those  requests;  and 
embodies  everything  that  it  was  necessary  or  proper  for 
the  Judge  to  tell  the  Jury  upon  that  subject.  ^ 

I  see  no  reason,  therefore,  for  disturbing  the  judgment. 


Joseph  S.  Hunttngtok,  Plaintiff,  v.  Hobace  B.  Clap- 

LiN  et  ol..  Defendants. 

1.  Under  an  agreement  for  the  employmenl  of  a  derk,  at  a  commissioD  on 
all  business  done  by  him,  a  monthly  allowance  to  be  paid  to  him  on 
account  of  it^  and  the  balance  not  to  be  paid  until  the  end  of  the  year,  ha 
agreeing  to  forfeit  such  balance  if  he  should  not  remain  till  then,  the 
employer  has  a  right  to  discontinue  his  services  during  the  year,  and  thus 
prevent  him  from  being  entitled  to  the  balance  of  commissions,  provided 
a  sufficient  cause  therefor  arises,  such  as  his  intoxication,  unfitting  him 
for  his  duties. 

2.  The  employer  is  not  bound  under  such  circumstances  to  dismiss  him  in* 
stantaneously  upon  such  misconduct;  and  his  permitting  a  day  to  pasi^ 
before  discharging  hira,  is  not  a  waiver  of  the  forfeiture. 

(Before  Bobwobth,  Ch.  J.,  and  M<mccrisf  and  Robbrtboh,  J.  J.) 
'    Heard,  February  6,  1863 ;  decided,  February  28;  1863. 

This  action  comiDg  on  to  be  tried  before  one  of  the 
Justices  of  this  Court  and  a  Jury,  and  testimony  having 
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been  given  on  behalf  of  the  respective  parties,  and  having 
been  closed,  upon  motion  of  the  defendants  the  complaint 
of  the  plaintiff  was  dismissed,  with  the  direction  that  the 
exceptions  be  heard  in  the  first  instance  at  the  Ggieral 
Term,  and  in  the  meantime  that  judgment  be  suspended* 

The  action  was  to  recover  a  balance  of  commissions 
amounting  to  $850  and  interest,  claimed  by  the  plaintiff 
to  be  due  to  him  from  the  defendants,  Horace  B.  Glaflin, 
Waiiam  H.  Mellen,  Nathaniel  P.  Miller,  Daniel  H.  Conk- 
lin,  and  Henry  Stone,  who  compose  the  firm  of  Glaflin, 
Mellen  &  Go.,  for  sales  of  goods  made  by  him  for  them, 
between  January  1, 1860,  and  November  23, 1860. 

The  complaint  alleged  that  the  plaintiff  made  sales 
for  the  defendants  during  that  period  to  the  amount  of 
$2*75,000,  at  a  commission  of  one  per  cent,  entitling  him 
to  the  sum  of  $2,750,  of  which  sum  $1,900  had  been  paid, 
leaving  due  $850,  for  which  sum  with  interest  from 
November  23, 1860,  he  demanded  judgment. 

The  answer  denied  all  the  allegations  of  the  complaint 

The  cause  was  tried  before  Mr.  Justice  Monbll  and  a 
Jury,  on  December  17, 1862. 

The  plaintiff  proved  his  employment  by  defendant  as  a 
salesman,  upon  an  agreement  which  he  stated  as  follows : 
*^  I  was  to  make  a  commission  of  one  per  cent  on  all  the 
goods  I  sold,  and  I  was  to  draw  $100  to  live  upon,  the 
balance  to  remain  until  the  first  of  January,  and  if  I  did 
not  remain  until  the  first  of  January,  I  agreed  to  forfeit 
the  balance  coming  to  me ;  the  commission  was  to  be  one 
per  cent  on  all  the  goods  I  sold,  provided  I  remained 

He  also  testified  that  the  agreement  commenced  in  the 
.  year  1857 ;  that  it  was  continued  from  year  to  year, 
including  the  year  I860. 

On  the  24th  of  November,  1860,  the  plaintiff  was  dis- 
charged, for  the  cause,  as  stated  by  himself,  of  his  frequent 
intoxication. 

The  defendants  proved  that  in  the  end  of  1858,  plain^^ 
tiff  began  to  be  dissipated ;  and  that  the  agreement  was 
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then  made  for  $100  per  month  and  one  per  cent  on  his 

sales  at  the  end  of  the  year,  conditioned  on  his  remaining 

there  the  year  and  on  his  good  behavior.    This  was  con* 

tinned  for  1869.    That  once  or  twice  during  1839  his 

habits  caused  difiSculty,  but  he  remained  to  the  end  of 

the  year,  and  was  allowed  his  commissions. 

On  his  promises  of  amendment,  he  was  employed  for 

the  year  1860 ;  but,  according  to  defendants'  testimony, 

the  compensation  then  was  fixed  at  $100  per  month,  and 

any  fui*ther  compensation  at  the  end  of  the  year  was 

to  depend  on  his  sobriety,  and  to  be  a  gratuity  on  the 

part  of  defendant.    Some  other  details  of  the  evidence 

are  stated  in  the  opinion  of  Court.    The  variance  betweea 

the  complaint  and  the  plaintiff's  proof  was  cured  bj 

amendment  on  the  trial. 
At  the  close  of  the  evidence  the  Court  dismissed  the 

complaint,  and  directed  the  plaintiff's  exceptions  to  be 
heard  in  the  first  instance  at  the  General  Term,  and  judg- 
ment suspended. 

D.  M.  ParteTt  for  plaintiff. 

L  If  there  was  any  conflict  of  evidenoet  or  if  there  was 
any  evidence  to  sustain  the  plaintiff's  cause  of  action, 
the  dismissal  of  the  complaint  was  erroneous. 

n.  There  were  several  breaches  in  1859,  which  the 
defendants  knew,  yet,  notwithstanding,  they  paid  him, 
which  was  a  waiver  for  that  year.  There  were  several 
breaches  in  the  early  part  of  the  year  1860,  whjicb  both 
the  plaintiff  and  Claflin  swear  the  defendants  knew; 
yet,  notwithstanding  these  breaches,  they  continued  him 
in  their  employ.  This  was  a  waiver  of  the  forfeiture, 
which  satisfied  the  condition.  A  condition  when  once 
broken,  and  the  parties  go  on  to  complete  the  contract, 
there  is  a  waiver  of  the  condition.  {VaThderhUt  v.  TAe 
EagU  Iran  Warhs,  26  Wend.,  666.) 

There  cannot  be  a  continuing  condition;  when  once 
broken,  waived,  or  satisfied,  it  is  at  an  end,  and  the  con- 
dition could  not  be  insisted  upon  to  defeat  the  contract. 
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in.  Bat  even  admitting  tbat  the  conditional  hiring  con- 
tinned*  notwithstanding  the  breaches  and  waivers,  prior  to 
November,  1860,  inasmuch  as  there  had  been  repeated 
waivers  of  the  breaches  during  several  years  in  which  the 
plaintiff  was  in  the  defendants'  employ,  a  course  bf  deal- 
ing was  established  which  would  entitle  the  defendant  to 
a  waiver  upon  very  slight  circumstances.  Plaintiff  came 
back  to  the  store  and  sold  goods  all  day  on  the  23d  of 
November;  the  defendant,  Olaflin,  saw  him,  "and  did  not 
say  a  wardJ^  This  would,  under  any  circumstances,  have 
been  a  waiver  of  a  forfeiture  previously  incurred,  and  no 
discharge  could  be  based  upon  it;  *but  where  repeated 
waivers  had  taken  place,  if  the  defendants  knowingly 
allowed  the  plaintiff  to  sell  goods  for  one  instant  on  the 
23d,  without  discharging  him,  it  was  a  waiver,  and  they 
could  not  discharge  him  on  the  24th. 

Iv .  All  the  cases  which  may  be  cited  by  the  defendants, 
requiring  full  performance  of  the  whole  term,  are  only 
where  the  contractee  himself  abandoned  the  contract. 
Here  the  plaintiff  was  discharged,  after  he  had  worked 
one  day  after  the  forfeiture,  no  new  reason  arising  for  the 
discharge.    The  defendants  are  in  default 

Wm.  Allen  Butler j  for  defendantB. 

L  Plaintiff,  on* his  own  showing,  was  not  entitled  to 
commissions,  unless  he  remained  in  defendants'  employ 
during  the  entire  year.  This  being  a  condition  precedent 
he  was  bound  to  show  performance,  or  continued  readiness 
to  perform,  on  his  part,  or  that  the  employment  was  termi- 
nated by  defendants  without  fault  on  his  part.  {McMillan 
V.  Vanderlip^  12  Johns.,  165;  Bipleyy.  Cliipmanj  13  Yt., 
268;  Winn  v.  Sauthgate^  17  Id.,  355;  Jennings  v.  Camp,  13 
Johns.,  94 ;  Faxon  v.  MansfiM^  2  Ma^.  B.,  147 ;  Wolfe  v. 
Howes,  20  N.  Y.  B.,  197 ;  Baker  v.  Biggins,  21  Id.,  397.) 

The  proof  clearly  shows  that  the  sole  ground  of  plain* 
tiff's  discharge  was  his  own  misconduct. 

IIL  The  fact  that  defendants,  at  the  close  of  the  year 
1859,  notwithstanding  repeated  instances  of  intoxicatioui 
Bosw.  —Vol.  i       84 
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allowed  him  commissions  on  the  sales  of  that  year»  gives 
no  color  to  the  claim  for  like  commissions  for  the  year 
1860.  {Gardner  y.  Clark,  21  K  Y.  E.,  399.) 

Bt  the  Goubt — MoKGBiEF,  J.  This  action  is  brought 
to  recover  commissions  upon  sales  of  the  goods  of  the 
defendants  made  by  the  plaintiff  daring  .the  period  com^ 
mencing  (m  the  first  day  of  January,  1860,  and  ending  on 
the  23d  day  of  November,  1860.  It*,  upon  the  evidence 
given  at  the  trial,  the  verdict  of  the  Jury  in  favor  of  the 
plaintiff  would  be  set  aside,  then  there  was  no  error  in 
dismissing  the  complaint. 

The  plaintiff  testified  that  he  entered  into  an  engage- 
ment with  the  defendants  in  May,  1857 ;  that  he  agreed  to 
sell  goods  for  them ;  that  he  was  to  have  a  commission  of 
one  per  cent  on  all  the  goods  he  sold,  and  was  to  draw 
$10Q  a  month^to  live  upon,  the  balance  to  remain  'until 
the  1st  of  January,  and  if  he  did  not  remain  until  the  1st 
of  January  he  agreed  to  forfeit  the  balance  coming  to  him  $ 
the  commission  was  to  be  one  i>er  cent  <m  all  the  goods 
he  sold,  provided  he  remained  there. 

Though  he  at  first  states  that  the  last  arrangement  he 
made  was  in  January,  1859,  afterward  he  testifies:  ''I 
asked  Mr.  Olafiin  if  I  should  continue  on,  and  Mr.  Olaflin 
said  '  I  will  see.' "  Again,  with  reference  to  the  engage- 
ment of  the  year  1860,  when  asked,  '4t  was  not  the  result 
of  any  special,  contract  with  Mr.  Olaflin  ?"  he  replied, 
*' nothing  lut  ihs  one  I  aiwaya  worked  on  from  the  begin* 
aing."  And  again,  ''I  say  the  arrangement  of  1857  oon^ 
Unued  through  the  whole  ihingJ* 

Mr.  Hatch,  in  November  or  December,  1859,  had  some 
conversation  with  the  plaintiff,  and  "  asked  him  what  luck 
he,  plain tiflC;  had  had  in  talking  with  Mr.  Olaflin ;  he  said  he 
didn't  know,  it  was  not  decided,"  &c.,  and  that  *'  if  he  was 
sober  and  behaved  himself  he  would  have  what  he  had 
before." 

His  conversation  with  Mr.  Luff  disclosed  the  same  terms 
of  arrangement  as  existed  in  1857* 
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The  defendant  Olaflin  distinctly  so  testified  upon  his 
examination. 

The  pkdntiff  admitted  the  conversation  with  Mr.  Hatch 
and  Mr.  Lu^,  but  asserted  tliat  they  had  made  a  mistake 
in  the  year.  It  is  obvious  from  the  admissions  made  by 
the  plaintiff  as  to  his  habits,  &c,  that  his  memor^  of  dates  is 
BOt  to  be  deemed  accurate  when  copfronted  with  the  recol- 
lection of  the  two  or  more  witnesses.  They  were  fellow 
clerks,  and  all  engaged  in  the  store  of  the  defendants,  and 
seem  to  have  been  friends  of  the  plaintiff,  and  manifested 
a  most  kind  disposition  towards  him.  To  my  mind  it  is 
quite  clear  that  the  evidence  in  the  case  would  not  have 
sustained  a  verdict  in  favor  of  the  plaintiff.  The  plaintiff 
then  acting  under  such  an  engagement,  and  having  ^rawn 
more  than  the  amount  of  his  salary  for  the  whole  year,  on 
the  24th  day  of  November,  1860,  (being  in  a  condition 
unfit  to  be  around  the  store  upon  the  day  previous,)  was 
discharged.  On  his  behalf  it  is  contended  that  the  breach 
of  his  engagement,  if  any,  occurred  on  the  23d,  and  being 
permitted  to  sell  goods  on  that  day  was  a  waiver  of  the 
breach  for  the  year;  this  is  plainly  untenable;  there  is 
neither  principle  or  authority  to  be  found  requiring,  under  • 
such  circumstances,  an  instantaneous  recognition  of  the 
right,  and  action  upon  a  claim  of  forfeiture.  His  agree* 
ment  was  to  forfeit  all  claim  for  commissions  if  he  did  not 
remain  until  the  1st  of  January,  1861,  *^  and  he  left  the 
store  on  the  24th'*  of  November,  1862,  and  never  after- 
wards returned  to  service  there;  the  plaintiff  himself 
admits,  ''there  was  cause  enough"  for  his  discharge. 
There  was  no  waiver  by  the  defendants  allowing  the  plain- 
tiff to  continue  at  their  store  during  the  23d  of  November ; 
this  would  seem  to  have  been  the  view  entertained  by  the 
plaintiff;  he  made  no  complaint  about  his  being  dis- 
charged, no  claim  for  commissions  was  made,  as  it  would 
appear,  until  the  commencement  of  this  action  (in  May 
1862,)  and  he  did  not  offer  to  continue  his  services  during 
the  balance  of  the  year.  (Add.  on  Oont,  433,  436.)  The 
error  into  which  the  learned  counsel  for  the  plaintiff  has 
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fallen,  in  my  opinion,  is  treating  a  forfeitnre  as  occunng 
on  some  part  of  the  day,  on  the  23d  of  November,  when 
in  fact,  by  the  terms  of  the  agreement,  the  forfeiture  arose 
by  reason  of  his  not  remaining  at  the  store  until  the  first 
of  January  then  next.  The  defendants  had  a  right  to  dis- 
continue his  services, « and  thus  prevent  the  plaintiff  from 
becoming  entitled  to  commissions,  provided  that  sufficient 
cause  therefor  existed ;  there  can  be  no  pretense  that  the 
dismissal  was  without  just  qiuse ;  this  case  presents  an 
unusual,  almost  unexampled,  christian  forbearance  and 
fraternal  kindness  towar<^s  the  plaintiff  by  the  defendant 
Mr.  Glaflin,  and  apparently  followed  by  all  the  employees 
in  the  store. 

The  exceptions  taken-  at  the  trial  are  untenable,  the 
complaint  was  properly  dismissed,  and  judgment  should  be 
entered  thereon  for  the  defendants  with  costs. 


WiLLETT  BowE  et  aZ.,  Plaintiffs  and  Bespondents,  i 
William  M.  Smith  et  ah^  Defendants  and  Appellants. 

1.  Under  a  charter  party,  the  lay  days  of  a  vessel,  by  the  general  rule,  coTm- 
mence  to  run  from  the  time  the  vessel  enters  the  dock.  Where  the  dv- 
£very,  by  the  terms  of  the  charter  party,  was  to  be  made  "  alongside  of  the 
plaintiffs'  vessel,  within  reach  of  her  tackles ;''  —  EMf  that  if  Uie  master 
was  directed  to  take  the  vessel  to  a  certain  dock,  and  did  so,  the  lay  days 
commenced  to  run  from  the  day  when  she  was  taken  tliere  and  was  in 
readiness  alongside  that  dock  to  discharge  her  cargo. 

2.  There  being  in  this  case  a  conflict  of  testimony,  as  to  whether  the  charter- 
ers delayed  receiving  the  cargo  for  their  own  convenience,  or  whether  the 
delay  was  caused  by  the  regulations  of  the  custom  house ;  —  Hdd^  that  a 
verdict  sustaining  the  plaintiff's  claim  for  demurrage,  should  iiut  be 
disturbed. 

3.  Where  the  defendants,  upon  the  trial,  admit  that  the  amount  cl^iaied  ia 
correct  if  anything  be  due,  the  Ck)urt  will  not  grant  a  new  trial  j^wn  the 
suggestion  that  the  evidence  does  not  warrant  the  recovery  of  to  large  an 
amount 

(Before  Bosworth,  Cli.  J.,  and  Mokcrixf  and  Robertson,  J.  'J.) 
Heard,  February.  9,  1863 ;  decided,  February  28,  18c«, 
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Apphal  by  the  defendants,  from  a  jadgment  in  &vor  of 
the  plaiuti£b,  and  from  an  order  denying  the  defendania' 
motion  for  a  new  trial. 

This  action  was  brought  by  Willett  Sowe,  Samnel 
Hemingway,  John  Pearsall,  Tredwell  Pearsall  and  Sarah 
E.  Eneas,  against  William  M.  Smith,  Jesse  Jones  and 
Qeorge  F.  Lough,  on  a  charter  of  the  schooner,  Jesse  A. 
Woodhouse,  to  the  defendants.  The  plaintiffs  sought  to 
recover  freight  and  demurrage.  The  answer  admitted  the 
freight,  but  denied  the  right  to  recover  any  demurrage. 

The  cause  was  tried  on  the  14th  day  of  May,  1862, 
before  Mr.  Justice  Babboub  and  a  Jury.  It  appeared  by 
the  evidence,  that  the  vessel  arrived  in  New  York,  on 
December  2d,  with  4,360  bushels  of  salt.  By  the  charter 
the  defendants  were  bound  to  take  this  cargo  in  five  days, 
1,000  bushels  a  day,  or  pay  demurrage. 

Salt  is  an  article  liable  to  duty,  under  the  revenue  laws, 
and  can  only  be  discharged  on  a  permit  granted  by  the 
surveyor,  and  in  tubs  gauged  by  the  government,  so  thatf 
it  is  measured  as  discharged. 

The  substance  of  other  testimony  is  stated  in  the 
opinion  of  the  Court. 

The  plaintiffs'  counsel  stated  the  amount  of  the  claim 
to  be  $563.39,  with  interest,  amounting  to  $16.50,  making 
$579.89,  which  the  defendants'  counsel  admitted  to  be  the 
correct  amount  due  for  freight  and  demurrage,  if  anything 
was  due  for  demurrage. 

The  Judge  in  his  charge  stated,  among  other  things, 
that  "The  evidence  shows  that  the  schooner,  Jesse  A. 
Woodhouse^  arrived  on  Monday,  December  2d,  and  that 
the  captain  reported  to  the  charterer  immediately,  or  on 
that  day.  The  time  then  commenced  to  run  on  that  day." 
To  which  the  defendants'  counsel  excepted.  •  •  • 
**  The  captain,  in  his  deposition,  states  that  the  foreman  of 
the  storehouse  said,  in  the  first  place,  they  could  not 
take  the  salt ;  they  had  not  room  to  store  it.  •  •  • 
He  then  told  me,  the  captain  says,  that  he  could  not 
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take  my  cargo  out  until  after  the  schooner  Hound  was 
discharged ;  he  had  to  unload  her  first."    •    •    • 

**  The  evidence  of  the  captain  shows  further,  that  the 
Hound  was  not  discharged  till  the  9th  or  10th»  and  at  tha 
time  they  commenced  discharging  this  yessel.     •    •    • 

''  If  you  believe  that  statementi  gentlemen,  the  plaintiff 
is  entitled  to  recover  the  whole  amount  claimed.  The 
time  would  commence  on  the  2d,  and  she  lay  there  until 
the  12th,  one  Sunday  intervening.  If  you  believe  this 
evidence  of  the  captain,  the  plaintiff  is  entitled  to  recover ; 
for  it  was  clearly  the  fault  of  the  defendants  that  a  place 
was  not  provided  for  the  ship  to  discharge,  and  provision 
made  for  being  discharged."  (To  which  the  defendants' 
counsel  excepted.) 

The  Jury  found  for  the  whole  amount  of  demuiiage 
claimed. 

After  a  motion  for  a  new  trial  had  been  made  and 
denied,  and  judgment  had  been  entered,  the  defendants 
*  appealed. 

John  N.  Whiting^  for  defendants,  iqn>^llants. 

I.  The  Gourt  erred  in  charging  that  the  time  for  dis* 
charge  of  the  cargo  commenced  to  run  when  the  captain 
reported  to  the  charterer,  on  the  2d  December.  By  the 
c<mtract,  it  is  the  duty  of  the  vessel  to  be  ready  to  deliver 
the  cargo  beyond  her  own  side.  It  is  not  enough  to  be 
alongside  of  a  dock ;  she  must  be  ready  to  disdiarge  the 
cargo,  and  hand  it  to  the  consignee.  For  that  purpose, 
the  vessel  must  have  a  crew,  tackles,  shovels  and  all  other 
requisite  means  for  such  delivery,  not  on  board,  but  off 
from,  that  is  alongside  of  the  vessel. 

Tubs  were  as  necessary  for  this  purpose  as  a  crew  or 
shovels  and  tackles.  If,  on  account  of  the  regulation  of 
the  custom  house,  the  tubs  could  not  be  obtained,  then 
the  &nlt  is  not  that  of  the  defendant,  and  he  is  not  liable 
for  the  delay. 

n.  The  Oourt  erred  in  charging  ^'  it  was  clearly  the  fault 
of  the  defendants  that  a  place  was  not  provided  for  the 
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ship  to  discharge,  and  provision  made  for  being  dis- 
charged." 

III.  The  Oourt  erred  in  refusing  to  charge  as  requested. 

TV.  The  amount  of  demurrage  is  excessive.  The  vessel 
did  not  get  to  her  berth  till  the  3d  of  December. 

She  ^as  to  carry  6,000  bushels,  and  to  have  one  day  per 
thousand  bushels  for  discharging.  That  would  take  till 
the  10th,  as  one  Sunday  intervened. 

Demurrage  could  only  be  recovered  for  two  days,  if 
defendants  were  in  fault. 

Bobert  D.  Benedictt  for  defendants,  respondents. 

Bt  the  Ooxtbt — MONGBIEF,  J.  The  complaint,  in  this 
action,  among  other  things,  alleged  an  agreement  *^  that 
the  defendants  should  have  one  working  day  for  each  one 
thousand  bushels  of  salt,  in  JS^ew  York,  for  discharging,  ami 
t»  due  of  detention  leyond  that  time,  twenty-five  dollars  for 
each  day*6  detention  ;'*  and  again,  '*  that  the  said  vessel  was^ 
also  detained,  in  discharging,  at  the  Oity  of  fTew  York,  five 
days  beyond  the  time  required  in  and  by  said  charter;"  the 
agreement  itself  provides  for  the  payment  of  demurrage 
to  the  plaintiffs,  •  •  •«  for  every  day  so  detained,  jpro- 
vuUdf  such  detention  shaU  hajfpen  by  default  of  the  said 
farOes  of  the  second  part  (the  defendants)  or  their  agent." 

The  answer  of  the  defendants  denied  **that  any  demur- 
xage  or  sum  of  money  whatever,  by  reason  of  any  delay 
or  detention  in  discharging  at  the  port  of  New  York,  is 
chargeable  to  or  payable  by  the  defendants,  under  said 
charter  party,  or  tliat  said  such  delays  if  any 9  was  occasioned 
hy  the  defendants ;"  and  averred  that  •  •  •  «<  the  diiay 
0r  detention,  if  any,  was  occasunhed  hy  and  is  chargeable  to 
the  said  plaintiffs:' 

The  issues  to  be  determined,  and  the  only  dispute  be- 
tween the  parties,  appear  to  be : 

1st.  Was  there  any  delay  or  detention ;  and, 

2d.  If  there  was  delay  or  detention,  by  which  party 
was  it  occasioned,  and  to  whom  is  it  chargeable. 
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The  vessel  arrived  at  this  port  on  the  2d  day  of  Decem- 
ber, aud  was  immediately  reported,  by  the  captain ,  to  the 
defendants ;  he  was  directed  where  to  proceed,  with  the 
view  to  the  delivery  of  the  cargo,  and  took  his  vessel  to 
the  place  assigned  to  him  on  the  night  of  the  2d  or  the 
next  day,  the  3d  of  December. '  Lay  days,  by  the  general 
rule,  commence  to  ran  from  the  time  the  vessel  enters 
the  dock.  (1  Parsons  on  Maritime  Law,  262,  and  caaes 
there  cited.)  The  vessel  was  not  discharged  until  the  12th 
of  December,  and,  it  is  apparent,  the  vessel  was  detained, 
at  the  port  of  Kew  York,  at  least  nine  working  days, 
(one  Sunday,  the  8th  December,  intervening  between  her 
arrival  and  discharge.) 

Upon  the  remaining  issue,  to  whom  this  delay  is  to  be 
attributed  and  chargeable,  there  was  considerable  testi- 
mony of  a  conflicting  character;  the  evidence  of  the 
captain  tended  to  show  a  clear  default  of  the  defendants ; 
their  refusal  to  discharge  his  vessel  until  after  another 
vessel,  the  schooner  Hound,  was  discharged.  This  testi- 
mony was  corroborated  by  the  fact,  which  I  do  not  see 
anywhere  contradicted,  that  the  plaintiffs'  vessel  did  not 
commence  to  discharge  until  after  the  Hound  was  dis- 
charged, on  the  10th  of  December.  On  the  other  side, 
the  defendants  offered  evidence  tending  to  show  that  the 
delay  was  caused  by  the  inability  to  procure  tubs  from 
the  government  oj93cers,  into  which  to  discharge  the  salt» 
&c.,  and  upon  this  subject  much  testimony  was  given  of  a 
contradictory  character.  There  was  also  evidence  tending 
to  show  a  direction  to  the  captain  to  discharge  the  cargo, 
which  put  the  delay  upon  the  plaintiflii,  but  this  evidence 
-was  also  contradicted.  Under  such  circumstances,  the  veiv 
diet  of  the  Jury  should  be  conclusive ;  the  Jury  having 
found  a  verdict  for  the  plaintiffs,  it  should  not  be  disturbed* 

The  defendants,  upon  the  trial,  admitted  that  the 
amount  of  the  verdict  is  correct,  ^Hf  anything  was  due 
for  demurrage."  Hence,  the  suggestion  that  the  evidence 
will  not  warrant  the  finding  in  favor  of  the  plaintiffs  for 
five  days  detention  cannot  be  entertained. 
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The  delivery,  by  the  tenns  of  the  charter  party,  was  to 
be  made  *^  alongnde  of  the  plaintiffs'  vessel,  within  reach 
of  her  tackle/*  If,  therefore,  the  plaintiffs  were  directed 
to  take  their  vessel  to  a  certain  dock,  and  the  vessel  was 
so  taken,  and  was  in  readiness,  alongside  that  dock,  to 
discharge  her  cargo,  on  the  2d  of  December,  the  working 
lay  days  commenced  to  run  from  that  time,  and  there 
was  no  error  in  the  learned  Justice  so  charging.  Some  of 
the  exceptions  to  the  charge  embrace  so  much  of  the 
language  used  by  the  learned  Judge  as  to  render  it  im- 
possible to  discover  what  portion  the  exception  was 
intended  to  cover ;  such  exceptions  are  never  entertained ; 
a  party  must  point  out,  with  clearness  and  precision,  the 
portion  to  which  he  objects;  the  part  quoted,  in  the 
second  point,  on  behalf  of  the  appellants,  is  but  a  portion 
of  the  proposition  submitted  to  the  Jury,  which,  as  a 
whole,  is  correct. 

Perceiving  no  error  prejudicial  to  the  rights  of  the 
defendants,  nor  any  ruling  against  them,  which  could  have 
affected  the  Jury  in  rendering  their  verdict,  I  am  of  the 
opinion  that  the  judgment  should  be  affirmed. 


Joseph  W.  Hartley,  Plaintiff  and  Eespondent,  v.  Bbn*- 
JAMIN  Tathah  and  Bebegga  0.,  his  wife,  (who  were 
impleaded  with  Samuel  W.  Dunscomb  et  al.,)  Defend- 
ants and  Appellants. 


L  The  assignee  of  a  mortgage  takes  it  sobj^  to  the  same  equities  to  which 
it  was  sabject  in  the  hands  of  the  assignor;  and  the  rule  that  only  equities 
residing  in  the  original  debtor,  and  not  latent  equities  of  tliird  persons 
I  airainst  the  assignor,  attach,  does  not  exclude  one  who  so  far  stands  in  the 

'  place  of  the  debtor  ss  to  haye  acquired  his  rights. 

2.  Thoa  a  gnutee  of  the  mortgaged  premises,  who  has  succeeded  to  the 
rights  of  the  mortgagor,  and  is  entitled  to  the  saoie  protectioa  that  the  law 
*  '    extends  to  him,  is  entitled  to  be  credited,  as  against  an  assignee  oC  the 
mortgage,  with  an  actnal  partial  payment  made  by  his  vendor,  to  the  mort- 
gagee, while  the  latter  held  the  mortgage^  where  the  circumstances  are 

Bosw. — ^VoL.  X.        85 
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such  that  ordinary  precaution  would  have  brought  the  fact  of  such  pay- 
ment to  the  knowledge  of  the  assignee. 
3.  Accepting  a  deed  which,  by  its  terms,  conveys  "  subject  to  a  mortgage/* 
describing  it,  but  without  any  provision  as  to  its  payment,  either  in  the 
deed  or  the  contract  under  which  it  is  given,  does  not  estop  the  grantee 
from  showing,  as  against  an  assignee  of  the  mortgage,  who  oould  haTe 
ascertained  the  fact  by  inquiry,  that  the  mortgage  had  been  in  part  paid 
before  the  deed  was  given  and  accepted. 

<3efore  Bosworth,  Ch.  'J.,  and  Moxcrtet  and  Robebtsok,  J.  J.) 
Heard,  February  10,  1863;  decided,  February  28,  1863. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  after  ^ 
a  trial  of  the  cause  at  a  Special  Term,  before  Mr.  Justice 
MoNCKiBF,  without  a  Jury,  on  the  11th  of  November,  1862.  ^ 

This  action  was  brought  to  foreclose  a  mortgage.  The 
defendants  were  Samuel  W.  Dunscomb,  Hubert  6elston» 
M.  Dinkeuspiel,  William  H.  Bobinson,  Elisha  Q.  May, 
Joseph  Black,  Benjamin  Tatham,  Bebecca  0.,  his  wife» 
Michael  Cunningham,  Mary  his  wife,  Mary  Ann  Doherty, 
and  P.  W.  Higginson.  The  mortgage  in  question  was 
made  by  the  defendant  Cunningham  and  his  wife,  and 
dated  on  the  30th  of  May,  1861,  upon  premises  on  Second 
avenue,  in  the  City  of  New  York,  to  secure  the  payment 
of  a  bond  at  the  same  time  given  by  Cunningham  to  the 
defendant,  Samuel  W.  Dunscomb,  conditioned  for  the  pay- 
ment of  the  Slim  of  fifteen  hundred  dollars  to  said  Duns- 
comb, or  his  assigns,  on  the  30th  day  of  May,  in  the  year 
1863,  with  interest  thereon  from  May  30th,  1861,  at  the 
rate  of  seven  per  cent,  payable  semi-annually  on  the  30t]i 
of  November  and  May  in  each  year. 

This  action  was  brought  to  foreclose  the  mortgage  for 
the  whole  sum  due,  upon  a  default  in  the  payment  of  the 
interest  which  accrued  upon  the  30th  of  November,  1861. 
It  appeared  that  the  mortgi^e  was  recorded  on  the  8th 
of  June,  1861 ;  that  said  Dunscomb,  on  the  13th  day  of 
May,  1862,  duly  assigned  and  transferred  the  bond  and 
mortgage  to  the  plaintiff,  for  a  valuable  consideration, 
and  that  the  assignment  was  recorded,  and  that  the  plain- 
tiff was  still  the  owner  of  the  bond  and  mortgage. 

The  defendant,  Tatham,  who  was,  at  the  time  of  the 
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action,  the  owner  of  the  equity  of  redemption  in  the  mort- 
gaged premises,  answered  jointly  with  Ids  wife,  setting  up, 
and  on  the  trial  offered  proof  of  facts  which  may  be  briefly 
stated  as  follows :  Some  time  before  the  execution  of  the 
mortgage  in  question,  the  premises  belonged  to  the  defend- 
ant, Dunscomb,  who  entered  into  an  agreement  with  the 
defendant,  Higginson,  to  sell  and  convey  the  premises  to 
him,  with  other  property,  and  Higginson  agreed  to  erect 
eight  houses  thereon ;  and  subsequently  Higginson  as^ 
signed  that  agreement,  so  far  as  it  related  to  the  premises 
in  question,  to  one  Alfred  A.  Arment,  and  authorized  him 
to  Deceive  from  Dunscomb  the  deed  therefor,  Arment 
agreeing  to  do  the  plumbing  work  upon  all  the  houses  to 
be  erected,  in  part  payment  for  the  conveyance  of  these 
premises  to  him.  Dunscomb  consented  to  the  assignment 
by  Higginson  to  Arment,  of  the  house  and  lot  which  com- 
posed the  premises  in  question,  and  agreed,  in  writing,  ''to 
make  and  execute  the  conversance  of  the  same  to  the  above 
named  Alfred  A.  Arment,.  upon  the  performance  of  said 
agreement*  Said  conveyance  to  be  made  when  all  the 
plumbing  work  shall  be  finished  in  said  eight  houses." 
Dunscomb  subsequently  conveyed  this  lot  to  the  defend- 
ant, Cunningham,  and  took  back  the  mortgage  in  suit. 
After  the  making  of  that  conveyance  and  mortgage,  Ar- 
ment assigned  the  contract  assigned  to  him  by  Higginson, 
to  the  Bull's  Head  Bank,  as  collateral,  security  for  a  loan 
of  $1,000;  and  Dunscomb  assented  to  the  assignment,  and 
acknowledged  the  same  to  be  cort*ect.  While  the  bank 
held  this  contract,  the  defendant,  Gunningbam,  conveyed 
the  mortgaged  premises  to  one  Smith,  who,  in  turn,  and 
at  the  instance  of  Arment,  conveyed  them  to  the  defend- 
ant, Tatham,  and,  at  about  the  same  time,  Arment  assign- 
ed to  Tatham  all  right,  &c.,  which  he  had  by  virtue  of  the 
agreement  between  Higginson  and  Dunscomb,  and  also  a 
certain  debt  for  work  done  for  Dunscomb  in  1861,  to  the 
amount  of  490.03,  which  amount  Dunscomb  had  agreed  to 
deduct  from  the  $1,500  mortgage  in  suit  When  Dunscomb 
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assigned  the  mortgage  in  suit  to  the  plaintiff,  no  deduction 
was  made  for  the  amount  dne  Arment  for  his  work. 

On  the  9th  of  July,  1862,  Tatham  offered  the  bill  of  Ai^ 
ment,  receipted  for  $49(M)3,  and  tendered  to  the  plaintiff 
$1,267.54,  the  amount  dne  on  the  mortgage,  atter  deduct- 
ing $490.03,  which  the  plaintiff  refused  to  accept. 

These  facts  the  Justice  held  were  immaterisJ,  and  did 
not  constitute  any  defense  to  the  action,  and  accordingly 
granted  the  motion  of  the  plaintiff's  couusel  to  strike  out 
the  evidence  given  in  support  of  them.  The  defendants, 
Tatham  and  his  wife,  excepted  to  the  conclusions  of  law, 
and  took  the  present  appeal. 

A.  Clarke  for  defendants,  api)ellants. 

I.  The  assignee  of  a  chose  in  action,  or  of  anything  but 
commercial  paper,  when  he  takes  it  hona  fide^  is  liable  to 
all  the  equities  which  exist  against  the  demand,  while  in 
the  hands  of  the  assignor.  {Baberts  v.  Carter ^  24  How.  Pr., 
44 ;  Murray  v.  LyWurn^  2  Johns.  Oh.,  441 ;  The  Niagara 
Batik  v.  Roseveltf  9  Oow.,  409,  affirming  Hopkins'  Oh.  B., 
579 ;  Mangles  v.  Dickson,  3  Ho.  of  L.  Oases,  702 ;  18  Eng. 
Law  and  Eq.,  82 ;  Voorhies'  Oode,  6th  ed.,  82,  note  (c.) ; 
Oode  of  Procedure,  ^§  111,  112.) 

1.  A  chose  in  action  could  not  be  assigned  by  the  rules 
of  the  common  law.  (2  Bl.  Oom.,  442.) 

2.  The  form  of  assignment  was  formerly,  and  still  is  in 
the  nature  of  a  declaration  of  trust,  and  a  permission 
by  the  assignor  to  use  his  name,  in  order  to  recover  the 
possession.  (lb.) 

3..  Until  the  enactment  of  the  Oode  of  Procedure,  there- 

•    fore,  when  a  debt  or  bond  was  assigned  over;  it  had  to  bd 

sued  in  the  name  of  the  original  creditor,  the  person  to 

whom  it  was  transferred  being  rather  an  attorney  than  an 

assignee.  (lb.) 

4.  When  an  action,  nnder  the  former  statute  of  set-off, 
was  brought  in  the  name  of  the  party,  by  one  to  whom 
he  had  assigned  it,  the  defendant  had  only  to  show  that  be 
had  a  right  to  make  a  set-off  against  the  nominal  plain- 
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tiif.  {Beckwith  v.  Union  Banky  4  Sandf.,  610;  affirmed,  5 
Seld.,  211.) 

5.  Section  112  of  the  Code  of  Procedure  was  intended 

to  preserve  in  the  same  manner,  the  rights  of  defendants,    « 
in  cases  where  the  suit  was  prosecuted  in  the  name  of  the 
assignee,  as  required  by  section  111.  {Becktvith  v.  Union 
Bankf  supra.) 

6.  The  right  of  assignees  will  be  protected  only  against 
persons  who  have  either  express  or  implied  notice  of  the 
assignment  {Johnson  v.  Bloodgood^  1  Johns.  Gas.,  51; 
WardeU  v.  Eden^  2  Johns.  Oas.,  121 ;  Tan  Vechten  v.  Graves^ 
4  Johns.,  403 ;  see  12  Johns.,  343 ;  19  Id.,  95 ;  4  Barb.,  47 ; 
Sinyvesant  v.  Hail,  2  Barb.  Ch.,  161 ;  Truscott  v.  King,  6 
Barb.,  346 ;  8chutt  v.  Large,  6  Barb.,  373.) 

XL  The  assignee  of  a  bopd  and  mortgage  takes  it  sub- 
ject to  all  the  existing  equities  between  his  immediate 
assignor,  and  the  owner  of  the  equity  of  redemption,  whe- 
ther such  owner  was  the  mortgagor  or  one  who  had 
succeeded  to  his  rights  by  one  or  several  conveyances. 
{Mickles  v.  Tolvnsend,  18  IN*.  Y.  H.,  679;  Davies  v.  Austen,  1 
Ves.  Jr.,  241 ;  Coles  r.  Jones,  2  Vern.,  692 ;  Matthews  v. 
Wallwyn,  4  Ves.,  118.) 

L  He  cannot  be  protected  in  equity  as  a  hona  fide  pur- 
chaser without  notice,  unless  he  has  acquired  the  legal  as 
well  as  the  equitable  title.  {Peabody  v.  Fenton,  3  Barb.  Oh., 
451.) 

2.  The  assignee  of  a  chose  in  action,  not  negotiable, 
obtains  only  an  equitable  interest,  and  is  not  protected 
against  a  prior  equity*  (Gay  v.  firay,  10  Paige,  369.) 

Various  other  sums  proved  by  the  defendants  to  have 
incumbered  the  property,  besides  the  sum  pf  $490.03,  for 
plumbing  work  done  by  Arment,  for  Dunscomb,  before 
the  date  of  the  assignment  of  the  bond  and  mortgage, 
and  which  debt  or  claim  was  duly  assigned  by  the  said 
Arment  to  the  s&id  defendant,  before  the  assignment  to 
the  plaintiff  of  the  said  bond  and  mortgage,  amountin^f'^'**^ 
together  to  the  sum  of  $1,136.38,  are  a  legal  and  equit£ij>le  '  *  .  V 
ofbet  to  the  sum  alleged  in  the  complaint  to  be  dfie  on 
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the  said  bond  and  mortgage^  {Niagara  Bank  v.  Eoseveltt 
9  Cow.,  402 ;  aflf 'g  Hopkins,  579 ;  Hadley  v.  Chapin,  11 
Paige,  245 ;  Ferreira  v.  Depew,  4  Abbott's  Pr.y  131 ;  Voor- 
hies'  Code,  6th  ed.,  221,  note  [h.]) 

IV.  The  agreement  to  deduct  the  amonnt  of  the  work 
to  be  done  by  Arment,  and  the  acceptance  by  Danscomb 
of  the  work,  is  a  payment  pro  tanto.  (Bouv.  Die,  verb 
"  Payment,")  and  discharges  the  debtor  from  his  obliga- 
tion, to  the  extent  of  the  payment.  {Davis  v.  Speiicery  24 
N.  Y.  E.,  391 ;  1  Hopk.,  579 ;  9  Cow.,  409 ;  Brown  v.  Feeler, 
7  Wend.,  301 ;  Faves  v.  Henderson,  17  Wend.,  190 ;  Toll  v. 
HiOer,  11  Paige,  228  ;  Cameron  v.  Fowler y  5  Hill,  306 ;  5 
Cow.,  671 ;  26  Wend.,  555 ;  2  Paige,  605.) 

4.  Payment  may  be  made  by  the  real  debtor  and  other 
persons  from  whom  the  creditor  had  a  right  to  demand  it ; 
an  agent  may  make  payment  for  his  principal,  and  any 
mode  of  payment  by  the  agent,  accepted  and  received  as 
such  by  the  creditor,  as  an  absolute  payment,  will  have 
the  eflfect  to  discharge  the  principal,  whether  known  or 
unknown,  and  whether  it  be  Ml  the  usual  course  of  business 
or  not.  (3  Ohitt.  Com.  Law,  204 ;  1  B.  &  Aid.,  14 ;  6  B.  & 
0.,  160 ;  7  Bam.  &  Oress.,  17 ;  Bouv.  Die,  "  Payment." 

V.  There  was  no  interest  due  on  the  bond  and  mort- 
gage, as  alleged  in  the  complaint,  either  on  the  30th  of 
November,  1861,  or  at  the  time  of  the  assignment  of  the 
bond  and  mortgage  by  Dunscomb  to  the  plaintiff. 

VI.  Where  the  principal  is  not,  but  the  interest  is  due, 
a  payment  must  be  applied  first  to  the  interest,  and  the 
residue  to  the  principal  first  to  become  due.  {People  v. 
County  of  New  York,  5  Cow.,  331 ;  Jencks  v.  Alexander,  11 
Paige,  619 ;  Tlie  State  of  Connecticut  v.  Jackson,  1  Johns. 
Oh.,  13 ;  Aaen  v.  Culver,  3  Denio,  284.) 

VII.  Defendant's  offer  to  the  plaintiff  of  the  receipted 
bill  of  Arment  for  work  done  for  Dunscomb;  and  his 
tender  to  the  pimntiff  of  the  balance  due  for  principal, 
interest,  and  costs,  which  plaintiff  refused  to  accept,  dis- 
charges the  lien  of  the  mortgage.  {Jackson  v.  Crafts,  18 
Johns.,  110 ;  Edwards  v.  Farmers^  Fire  Ins.  and  Loan  Co., 
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21  Wend,  467,  affirmed  26  Id.,  565 ;  Arnot  v.  Post,  6  Hill, 
65 ;  Kartright  v.  Cody,  21  N.  Y.  E.,  343.) 

VII.  The  demand  is  available  as  a  set-oflf.  (Code,  §  150, 
2  E.  S.,  4th  ed.,  p.  604,  §  12 ;  see  Schutt  v.  Large,  6  Barb., 
373;  Stkfcesant  v-  Hall,  2  Barb.  Ch.,  151;  Truscott  v. 
King,  6  Barb.,  346;  MicJdes  v.  Townsend,  18  N.  T.  E., 
578;  see  Downer  v.  JEggleston,  15  Wend.,  51;  Lignot  v. 
Bedding,  4  B,  D.  Smith,  285 ;  Bouv.  Die,  "  Liquidated.") 

IX.  The  defendant  may  set  forth,  by  answer,  any  new  ' 
matter  constituting  a  defense  or  counterclaim,  and  as  many 
defenses  and  counterclaims  as  he  may  have.  (Oode,  ^<^  149, 
150 ;  see  Ferreira  v.  Depew,  4  Abbotts*  Pr.,  131 ;  Voorhies' 
Code,  6th  ed.,  p.  231,  note  (h),  and  cases  cited ;  Dillaye  y. 
Niles,  4  Abbotts'  Pr.,  253 ;  Vassear  v.  Livingston,  3  Kernan, 
256 ;  Pattisan  v.  Bichards,  22  Barb.,  146 ;  Gleason  v.  Moen, 
2  Duer,  642 ;  Oode,  6th  ed.,  pp.  218,  219,  notes  (a)  and  (g). 

D.  M.  Porter,  for  plainliff,  respondent 

L  The  evidence  was  properly  stricken  out,  and  judg- 
ment directed  for  the  respondent,  inasmuch  as  this  was 
the  debt  of  Cunningham,  and,  as  after  the  contract  be- 
tween Arment  and  Dunscomb  had  been  entered  into  <ind 
performed,  or  nearly  so,  the  appellants  took  the  premises 
by  deed,  subject  to  this  mortgage,  and  are  estopped  from 
setting  up  any  equities  existing  at  that  time,  as,  by  accept- 
ing the  deed,  they  agreed  the  land  should  pay  the  debt 
secured  by  it.  {Ferris  v.  Crawford,  2  Denio,  595.)  The  con- 
tract of  Arment  was  in  existence,  and  they  ought  to  have 
provided  for  it  by  a  reservation  in  the  deed,  in  order  that 
it  might  appear  of  record.  No  assignment  of  the  right  to 
offset  the  account  was  made  by  Arment  to  Tatham.  At 
most,  this  was  only  a  latent  equity  residing  in  a  third  per- 
son, not  against  the  debtor  and  mortgagor,  but  against 
the  obligee,  and  cannot  be  set  up  as  against  the  respond- 
ent. {Murray  v.  Lylbum,  2  Johns.  Ch.,  441 ;  Livingston 
V.  Dean,  Id.,  479 ;  2  Wash.,  233 ;  1  Dow's  Oas.,  50 ;  19 
How.  Pr.,  184 ;  McFarUne  v.  Griffith,  4  Wash.  C.  C.  585.) 

L  The  bond  and  mortgage  were  not  due  at  the  time  the 
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respondent  took  the  assignment*  but  becume  due  by  his 
subsequent  election,  upon  a  default  of  interest,  oonse* 
quently  no  right  of  set-off  existed,  as  both  claims  must  be 
due  at  the  time.  {Watt  v.  The  Mayors  &c.y  1  Sandf.,  23.) 
Again,  the  appellants  cannot  base  any  defense,  ^pon  the 
Higginson  contract,  because  at  the  time  Arment  entered 
into  the  contract  for  the  work  in  question,  the  contract  for 
the  house  (Higginson's  contract)  has  been  transferred  to  the 
Bull's  Head  Bank,  and  the  bank  held  it  until  after  this 
action  was  commenced,  when  the  appellants  took  a  transfer 
of  it  from  the  bank,  and  it  was  assigned  to  the  appellants 
without  Dunscomb's  consent,  contrary  to  its  provisions. 
None  of  these  contracts  were  recorded.  There  can  be  no 
pretense  that  the  respondent  had  notice  of  any  claim  of 
the  appellants,  or  Arment,  before  he  took  the  transfer 
of  the  bond  and  mortgage. 

This  was  not  an  equity  between  debtor  and  creditor,  but 
between  the  creditor  and  a  third  party;  therefore,  the 
respondent,  if  he  had  gone  to  Ounuingham  to  inquire  as 
to  the  appellants'  equity,  could  not  have  learned  anything 
of  it,  because  the  debtor  was  not  a  party  to  the  transaction 
between  Arment  and  Dunscomb ;  consequently  the  nile  is 
different  than  it  would  have  been  if  Ounuingham  had  had 
such  an  equity. 

The  cases  cited  by  the  appellant,  are  not  applicable  to 
the  case,  inasmuch  as,  in  those  cases,  the  whole  amount 
due  was  tendered.  Here,  only  a  part  of  what  was  due» 
was  tendered,  which  was  a  nullity,  and  the  evidence  did 
not  make  out  a  defense ;  therefore,  the  judgment  should  be 
affirmed,  with  costs. 

ni.  In  further  support  of  these  points,  see  Ferris  v. 
Crawford,  (2  Den.,  598 ;)  Opinion  of  Mason,  J.  in  Hartley 
V.  Harrison,  (24  IS.  Y.  E.,  170 ;)  Burr  v.  Beers,  (24  Id., 
178 ;)  James  v.  Morey,  (2  Oow.,  246.) 

By  the  Oourt — Bosworth,  Oh.  J.  This  action  is 
brought  to  foreclose  a  mortgage,  dated  May  30th,  1861, 
executed  by  Michael  Ounuingham  and  wife  to  Samuel  W. 
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Dunscomb,  and  by  the  latter  assigned  to  the  plaiutiflf,  May 
13, 1862. 

The  defense  is  founded,  in  part,  on  the  allegation  that 
while  Dunscomb  owned  the  mortgage,  one  Alfred  A. 
Arinent,  who,  by  a  written  ciontract  with  one  Higginson, 
to  which  Danscomb  was  a  party,  had  contracted  for  a  deed 
of  the  premises  in  question,  subject  to  this  and  a  prior 
mortgage  of  $4,000,  by  agreement  between  him  and  Duns- 
comb,  performed  work  and  labor  to  the  amount  of  $490.03, 
in  part  payment  of  this  mortgage.  That  in  execution  of 
said  written  contract,  the  deed,  at  Arment's  request,  was 
executed  to  Tatham,  instead  of  Arment,  January  26, 1862. 
The  habendum  clause  of  this  deed  is :  ''To  have  and  to  hold 
•  •  subject,  however,  •  •  to  a  certain  other  inden- 
ture of  mortgage  for  $1,500,  dated  May  30,  1861,  and 
recorded,"  &c.,  being  the  mortgage  in  question.  The  deed 
does  not  declare  that  Tatham  is  to  pay  this  mortgage,  nor 
did  the  agreement  between  Higginson  and  Arment  require 
him  to  do  it.  That  stipulates  for  a  deed  of  the  premises 
to  Arment,  free  and  clear  of  all  incumbrances,"  except  the 
said  sum  of  $1,500."  Arment  was  to  do  plumbing  work  to 
the  amount  of  $3,600  for  Higginson,  as  a  consideration  for 
such  conveyance,  and  did  the  work.  The  agreement 
between  Arment  and  Dunscomb  for  doing  the  work,  &c«, 
amounting  to  $490.03,  was  made  prior  to  January,  1862, 
and  was  completed  as  early  as  April  8th,  1862 ;  and  on 
the  3d  of  May,  1862,  Arment  assigned  to  Tatham  this 
claim  for  work,  amounting  to  $490.03.  The  assignment 
recites  that  the  work,  &c.,  creating  the  debt,  was  done  for 
Dunscomb,  upon  his  agreement  to  credit  the  amount  on 
this  mortgage.  The  assignment  of  the  mortgage  to  the 
plaintiff  was  made  on  the  13th  of  May,  1862.  The  import- 
ant question  is,  whether  Tatham  is  entitled  to  be  credited 
with  this  sum  on  the  mortgage. 

A  finding  by  the  Court,  or  the  verdict  of  a  Jury,  to  the 
effect  that  the  work  was  done  by  Arment,  under  an  agree- 
ment between  him  and  Dunscomb,  that  the  amount  of  it 
should  be  in  payment  of  the  mortgage  pro  tanto^  could  not 
Bosw.— Vol..  X.       86 
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be  disturbed  as  contrary  to  evidence  given,  and  subse- 
quently stricken  from  the  case  against  the  objection  and 
exception  of  Tatham. 

If  the  mortgagor  had  paid  $490 1^  on  the  mortgage 
before  it  was  assigned,  the  assignee  would  necessarily 
have  taken  it  subject  to  such  payment.  That  position  is 
not  controverted. 

But  it  is  insisted  that  this  equity  on  behalf  of  Arment 
and  Tatham  is  a  latent  one  in  a  third  person,  and  one 
existing  between  him  and  the  mortgagee  only,  and  that 
the  assignee  cannot  be  affected  by  it. 

It  was  necessary  for  Arment  to  pay  off  the  mortgages, 
or  suffer  the  property  to  be  sold  to  satisfy  them.  He  was 
not  personally  liable  to  pay  them,  because  he  never  agreed 
to  do  so.  If  he  had  agreed  to  pay  them  off,  he  would  be 
personally  liable  to  pay  them,  {Burr  v.  Beers,  24  IS.  Y.  E., 
178,)  and  as  between  himself  and  the  mortgagor,  would 
have  been,  in  equity,  the  principal  debtor. 

Arment,  at  the  time  that  be  agreed  with  Dunscomb  to  do 
work,  in  payment,  to  the  extent  of  the  value  of  such  work, 
upon  this  mortgage,  had  a  valid  contract  for  a  deed  of  the 
premises  in  question.  To  this  contract,  Dunscomb  was  so 
far  a  party  that  he  assented  to  it,  in  such  wise  that  the 
deed,  when  executed,  was  to  be  executed  by  him  or  by 
some  one  holding  the  title  for  him.  And  Arment  was 
either  to  pay  the  mortgages,  in  discharge  of  the  liability 
of  the  mortgagor,  or  lose  all  he  paid  for  the  premises,  by 
a  foreclosure  and  sale  of  the  mortgagecl  premises. 

It  is  said,  in  the  opinion  in  James  v.  Morey,  (2  Cowen, 
298,)  that  **  the  assignee  can  always  gp  to  the  debtor, 
and  ascertain  what  claims  he  may  have  against  the  bond 
or  other  chose  in  action,  which  he  is  about  purchasing 
.  from  the  obligee ;  but  he  may  not  be  able,  with  the  utmost 
diligence,  to  ascertain  the  latent  equity  of  some  third  per- 
son against  the  obligee.  He  has  not  any  object  to  which 
he  can  direct  his  inquiries,  and  for  this  reason  the  claim  of 
the  assignee,  without  notice  of  a  chose  in  action,  was  pre- 
fered  in  the  late  case  of  Eedfearn  v.  Ferrier,  (1  Dow's 
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Gas.,  50,)  to  that  of  a  third  party  setting  up  a  secret 
equity  against  the  assignor." 

A  rigid  application  of  these  rules  to  the  present  case, 
cannot  produce  a  result  adverse  to  Tatham.  An  inquiry 
of  the  mortgagor  would,  presumptively,  have  informed 
him  of  the  fact  of  this  payment.  If  the  plaintiff  did  not 
have  notice  of  it  when  he  took  the  assignment,  he  obtained 
it  the  same  evening,  and  within  a  few  hours  thereafter. 

The  deed  from  Smith  to  Tatham  was  recorded  over  two 
months  before  the  mortgage  was  assigned  to  the  plaintiff, 
and  as  that  deed  was  subject  to  this  mortgage,  at  pointed 
out  Tatham  as  a  person  interested  to  pay  the  mortgage, 
and  one  who  had  a  right  to  pay  it,  even  though  he  may 
have  been  under  no  legal  obligation  to  do  so.  He  was  a 
proper  person  to  ask  whether  he  had  made  any  payments 
upon  it  or  not. 

The  case  of  James  v.  Morey,  (supra  J  is  unlike  this  in  its 
essential  particulars.  In  that  case,  the  mortgagee,  before 
assigning  the  mortgage,  had  become  the  owner  of  the 
equity  of  redemption,  and  might,  at  his  election,  treat  his 
estate  as  mortgagee,  as  merged  in  the  legal  estate,  or  pre- 
serve it  as  a  separate  estate. 

After  assigning  the  mortgage,  he  quit-claimed  the  mort- 
gaged premises  to  the  respondent.  The  latent  equity  waa 
that  of  the  respondent  under  such  deed,  who  took  it,  igno- 
rant of  the  previous  assignment  of  the  mortgage.  (Id.,  2 
Cow.,  283.)  The  mortgage  was  enforced  in  behalf  of  the 
assignee,  as  a  valid  and  subsisting  security. 

Assimiing  the  fact  to  be  that  Armeut  paid  to  Duns- 
comb  upon  this  mortgage,  while  the  latter  owned  it,  the 
sum  of  1490.03,  it  is  difficult  to  conceive  of  any  sound 
considerations  of  justice  or  equity  which  will  make  the 
payment  less  efficient  than  if  the  same  sum  had  been 
paid  at  the  same  time  by  Ounningham.  Payment  by  the 
latter,  before  the  assignment,  would  be  allowed,  and  so 
would  a  payment  subsequent  to  the  assignment,  and 
before  notice  of  the  assignment.  {James  v.  Morey^  2  Cow., 
297;  3  E.  S.,  5th  ed.,  p.  69,  ^  74,  [sec.  41.] ) 
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The  gist  of  Bed/earn  v.  Ferrier,  (stipraj  may  be  stated 
thus :  On  the  books  of  a  stock  compauy,  one  Stewart 
appeared  to  be  the  owner  of  a  certain  number  of  its 
shares.  By  the  rules  of  the  company,  such  shares  could 
be  owned  by  individuals  only,  not  by  firms,  as  such..  He 
assigned  the  shares  to  Bedfeam,  as  security  for  moneys 
advanced  optima  fide,  and  it  was  sought  to  be  shown,  to 
defedt  the  claim  of  such  an  assignee,  that  Stewart,  in  fact^ 
held  the  stock  for  a  firm,  who  were  the  true  equitable  own- 
ers. The  question  was  whether  this  latent  equity  of  the 
firm  against  the  assignee  could  defeat  such  an  assigne^e's 
title;  and,  on  the  facts  and  circumstances  of  the  case,  it 
was  held  that  it  could  not. 

That  case,  too,  is  essentially  unlike  the  present. 

The  true  rule  deducible  from  the  cases,  I  understand  to 
be  this:  The  assignee  of  a  mortgage,  takes  it  subject 
to  the  same  equity  that  it  was  subject  to  in  the  hands  of 
the  assignor.  And  the  rule,  that  it  is  only  an  equity  resid- 
ing in  the  original  debtor,  and  not  the  latent  equities  of 
third  persons  against  the  assignor  that  have  this  effect, 
does  not  exclude  any  one  who  so  far  stands  in  the  place 
of  the  debtor  as  to  have  acquired  his  equity.  It  does  not 
exclude  a  judgment  creditor  of  the  debtor,  claiming  to* 
redeem.  {Roosevelt  y.  Bank  of  NiagarafH,opk.i  579;  United 
States  V.  Sturges,  1  Paine,  525.) 

By  force  of  the  contracts  between  Higginson  and  Duns- 
comb,  (of  the  23d  of  April,  1860,  and  of  the  24th  of  April, 
I860,)  and  of  the  contraets  between  Higginson  and  Ar- 
ment,  (of  the  date  of  March  30,  1861,)  and  Dunscomb's 
written  assent  and  cotemporaneous  agreement  in  rela- 
tion thereto,  and  of  Arment's  assignmenl  to  the  BulPs 
Head  Bank,  and  through  the  Bank  to  Tatham,  of  the 
right  to  a  deed  of  the  premises  in  question,  and  of 
the  execution  of  such  deed  to  Tatham,  and  the  payment 
by  Arment  of  the  $490.03  on  the  mortgjige,  and  the  for- 
mal assignment  May  3,  1862,  by  Arment  to  Tatham  of 
this  claim,  and  of  his  right  to  have  it  applied  as  a  pay- 
ment, Tatham  was  substituted  in  place  of  the  mortgagor 
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and  Armenty  with  all  their  rights,  equitable  as  well  a$ 
legal. 

As  between  him  and  the  mortgagart  the  property  was  a 
security  for  the  payment  of  the  amount  due  on  the  mort- 
gage, because  it  had  been,  and,  by  the  aforesaid  agree* 
ments,  was  to  be  conveyed,  subject  to  this  and  the  prior 
mortgage  of  $4^000.  The  mortgage  debts,  as  between  the 
mortgagor  and  Arment,  (or  as  between  the  mortgagor  and 

Tatham,)  Arment  and  Tatham  were  in  equity  bound  to 
pay,  if  the  premises  were  an  adequate  security  for  their 
payment  Buch  being  the  position  of  Tatham,  he  did  pay 
$490.03  on  the  mortgage  while  Duusoomb  owned  it.  He, 
at  that  time,  stood  in  the  place  of  the  mortgagor,  and  was 
clothed  with  all  his  rights,  and  his  equity  to  be  protected 
in  such  payment  is  as  clear  as  that  of  the  mortgagor  would 
have  been,  if  he  had  made  the  payment  personally. 

Fi:om  the  time  of  the  recording  of  the  deed  to  Tatham, 
the  record  disclosed  him  as  the  person  having  the  right, 
and  being  under  an  equitable  obligation  to  pay  the 
mortgage,  in  exoneration  of  the  personal  liability  of  the 
mortgagor.  He  was,  therefore,  a  person,  of  whom  it 'was 
as  proper  and  as  much  the  duty  of  one  about  taking  an 
assignment  of  the  mortgage,  to  inquire  as  to  the  fact  of 
payments,  as  the  mortgagor  himself. 

It  is  not  therefore  the  case  of  a  defendant  attempting  to 
set  up  against  the  assignee  of  a  mortgage,  the  latent 
equity  of  a  third  person  against  the  mortgagee,  but  the 
case  of  one  who  has  succeeded  to  the  rights  of  the  mort- 
gagor and  is  entitled  to  the  same  protection  that  the  law 
extends  to  him,  insisting  upon  the  fact  of  an  actual  partial 
payment  to  the  ihortgagee  while  he  owned  the  mortgage ;  a 
fact  which  ordinary  precaution  would  have  brought  to  the 
knowledge  of  the  assignee,  whether  he  had  inquired  of 
the  mortgagor  or  of  Tatham. 

It  is  insisted,  however,  that  taking  the  deed,  subject 
to  the  mortgage,  estops  Tatham  from  questioning  the  fioust 
of  its  being  a  valid  security  for  the  face  of  it. 

The  deed  does  not  state  that  no  part  of  it  has  been 
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paid,  and  no  authority  has  been  cited,  which  tends  to  the. 
support  of  the  proposition,  that  taking  a  deed  in  the  forin 
of  the  deed  to  Tatham,  precludes  the  grantee  from  show- 
ing that  the  mortgage  has  been,  in  part,  paid  before  the 
deed  was  ^iven  and  accepted. 

If  the  deed  had  not  only,  in  terms,  been  subject  to  this 
mortgage,  but  also  declared  that  the  whole  amount  was 
unpaid,  and  that  the  grantee  assumed  the  payment  of  it, 
he  might,  possibly,  be  precluded  from  showing,  as  betweea 
himself  and  a  bona  fide  assignee  of  the  mortgage,  the  fact 
of  a  partial  payment.  (Burr  y.  Beers^  24  JN*.  Y.  B.,  178 ;  and. 
Hartley  v.  Ha/rrison,  Id.,  170.) 

But  no  such  question  arises  here;  I  think,  therefore, 
that  the  decision,  at  Special  Term,  excluding  evidence  of 
the  defense,  consisting  of  the  facts  before  stated,  and 
striking  from  the  case  the  evidence  that  had  been  given 
in  support  of  it,  was  erroneous,  and  that  the  judgment 
should  be  reversed,  and  a  new  trial  granted,  with  coste  to 
abide  the  event 


Fraijklin  H.  Delano,  Plaintiff  and  Eespondent,  v.  La 
Q.  Eawson,  (who  was  impleaded  wjth  David  J.  Ooby 
et  ahi)  Defendant  and  Appellant. 

1.  The  failure  of  goods  sold  to  correspond  with  &  description  or  warranty  of 
thenij  in  the  contract  of  sale,  does  not  constitute  a  defense^  either  as  a  fail- 
ure of  consideration  or  breach  of  warranty,  to  the  liability  of  a  third  party 
v^on  a  promissory  note  given  by  him  and  accepted  as  payment  of  the 
the  price  of  such  goods.  Any  remedy  for  such  misrepresentation  or  breach 
of  warranty  is  confined  solely  to  the  purchaser  by  action  against  the  seller, 

(Before  Bosworth,  Ch.  J.,  and  Moncrief  and  Robertson,  J.  J.) 
Heard,  February  10,  1863;  decided,  February  28,  1863. 

This  was  an  appeal  from  a  judgment  entered  in  favor 
of  the  plaintiff,  npon  a  verdict  recovered  on  a  trial  before 
Mr.  Justice  Moncbibf  and  a  Jury,  on  the  21st  May,  1862. 

In  this  action,  La  Q.  Sawson,  David  J.  Gory  and  Squire 
Oarlin,  were  originally  named  as  defendants,  but  the  sum* 
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moDS  was  served  only  upon  the  defendant,  Sawson,  and 
no  proceedings  were  taken  against  the  other  defendants. 

The  action  was  brought  on  three  promissory  notes,  which 
were  made  by  the  defendant,  Bawson,  payable  to  the  order 
of  the  defendant  Cory,  at  a  bank  in  New  York.  They 
were  indorsed  8i>ecially,  ''Pay  to  the  Oumberland  and 
Pennsylvania  Bailroad  Gompany,"  which  indorsement 
was  subscribed  by  defendants,  Oarlin  and  Cory,  the  former 
first.  Then  followed  another  special  indorsement  theteon, 
"  Pay  Mt.  Savage  Iron  Oompany  or  order,"  which  was 
subscribed  *'  0.  Stark,  Superintendent  0.  &  P.  B.  B.  Oo.,'' 
and  a  thurd  indorsement,  ''Mt.  Savage  Iron  Co.,"  sub^ 
scribed  by  "  Jno.  A.  Graham,  President.'' 

The  defendant,  Bawson,  set  up  in  his  answer  that  he, 
Gory  and  Garlin,  being  officers  and  directors  of  the  Fre- 
mont and  Indiana  Bailroad  Gompany,  by  and  on  behalf 
of  said  company,  executed  and  delivered  the  notes  in 
question  to  the  Columbia  and  Pennsylvania  Bailroad 
Gompany,  which  notes  were,  as  they  matured,  to  be  paid 
by  the  corporation  on  whose  behalf  the  defendants  made 
them ;  and  that  the  notes  were  given  upon  the  purchase, 
by  their  corporation,  of  two  locomotive  engines  from 
the  Cumberland  and  Pennsylvania  Bailroad  Gompany, 
to  be  of  good  materials  and  workmanship,  in  good  re- 
pair and  working  order.  That  such  notes  were  delivered 
before  the  engines  were,  "  as  payment  for  the  same^^^  and 
upon  condition  that  the  latter  should  be  delivered  as 
before  described:  that  the  latter  company  failed  to  de- 
liver such  engines  for  two  months,  and  thereby  caused 
great  expense  to  the  former  company  for  other  engines, 
and  when  delivered  they  were  not  of  good  materials  and 
workmanship,  or  in  good  repair  or  working  order,  and 
were  worth  much  tess  than  their  cost,  which  the  vendors 
well  knew,  by  reason  whereof  the  former  company  suffered 
damage  exceeding  the  amount  of  such  notes  and  interest. 
That  the  plaintiff  took  such  notes  with  full  knowledge  of 
the  consideration  of  the  notes,  the  partial  failure  of  such 
consideration,  the  agreement  for  the  sale  of  the  engines, 
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the  original  delivery  of  the  notes,  and  the  small  value  of 
such  engines. 

On  the  trial,  the  coonsel  for  the  defendant,  Oory,  offered 
to  prove  the  sale  of  the  two  locomotive  engines  to  the 
Fremont  and  Indiana  Baiiroad  Ck)mpany,  for  a  certain  sum, 
IMtyable  by  the  notes  in  suit,  and  a  statement  or  repr^ 
sentation,  at  the  time  of  such  sale,  of  the  condition  of  such 
engines,  affecting  their  value ;  the  delivery  of  such  engines 
to  the  purchasers ;  the  transfer  of  such  notes  to  the  Mount 
Savage  Iron  Company,  before  maturity,  and  by  them  to 
the  plaintiff,  for  value ;  also  the  knowledge  by  the  plain- 
tiff, at  the  time  of  taking  the  same,  of  the  original  sale, 
and  of  complaints  made  by  the  purchasers  of  the  engines 
that  the  representations  in  regard  to  them  were  untrue, 
and  their  claim  to  set  up,  by  way  of  recoupment  or  ofltet, 
the  difference  between  their  value  and  the  price  paid.  He 
also  offered  to  prove  injury  sustained  by  his  company  by 
the  delay  in  delivering  the  engines,  and  knowledge  thereof 
by  the  plaintiff.  He  also  offered  to  prove  that  the  plain- 
tiff was  a  director  both  in  the  Oumberland  Railroad  Oom^ 
pany  and  in  the  Mount  Savage  Iron  Company,  and 
Iqiowledge  by  him  of  a  partial  failure  of  consideration. 

To  all  such  evidence  the  plaintiff  objected,  and  it  was 
excluded,  to  which  ruling  the  defendants'  counsel  excepted. 

On  the  trial,  two  motions  were  made  by  the  defendants' 
counsel  to  amend  the  answer,  and  were  denied.  The  first 
was  to  allege  knowledge  on  the  part  of  the  Mount  Savage 
Iron  Company  of  the  facts  stated  in  the  answer,  as  to  the 
sale  of  the  engines,  the  origin  of  the  notes  and  defense  set 
np  in  the  answer.  The  second  was  to  allege  fraudulent 
tepresentations  by  the  Cumberland  Baiiroad  Company,  on 
which  the  sales  of  the  engines  were  made. 

The  Coiu*t  charged  the  Jury  that  the  defendants  had 
offered  to  prove  a  failure  of  consideration  which  he  had 
excluded,  and  that,  as  there  was  no  disputed  question  of 
fact  to  be  submitted,  the  plaintiff  was  entitled  to  a  verdict 

To  this  charge  the  counsel  for  the  defendant  excepted. 
The  Jury  rendered  a  verdict  for  the  plaintiff  for  |6,671.3a 
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Edward  Fitch,  for  defendant,  appellant; — 

,  I.  If  the  plaintilBf  took  the  notes,  with  notice  of  the  facts 
impeaching  their  validity,  he  was  not  entitled  to  recover 
upon  them  as  a  bona  fide  holder.  (Edw.  on  Bills,  312 ;  Cone 
V.  Baldwin,  12  Pick.,  645 ;  Bumsey  v.  Leek,  5  Wend.,  20 ; 
HaU  V.  Rale,  8  Oonn.  E.,  336;  Skelding  v.  Warner,  15 
Johns.,  270 ;  SmaJl  v.  Smith,  1  Denio,  583.) 

The  Oourt  erred,  therefore,  in  rejecting  the  testimony 
offered  to  establish  these  facts,  and  the  plaintiff's  know- 
ledge of  them. 

n.  Graham,  the  indorser  to  the  plaintiff,  was  the  same  per- 
son who  made  the  representations  and  statements  of  which 
the  defendant  complains.  It  cannot,  therefore,  be  claimed 
that  the  plaintiff  received  the  notes  from  a  lonafide  holder ; 
and  the  defendant  was  entitled,  upon  proving  notice  to 
the  plaintiff,  to  establish  any  defense  to  the  notes  in  his 
hands  which  he  could  maintain  against  the  original  holder. 

The  Court,  therefore,  erred  in  directing  a  verdict  for  the 
pl£untiff. 

James  F.  Lyman,  for  plaintiff,  respondent. 

I.  Leave  to  amend  was  properly  refused,  (Code,  %%  169v 
171, 173 ;  Fagen  v.  Davison,  2  Dner,  153 ;  Hunt  v.  Hudson 
Biver  Fire  Ins.  Co.,  2  Id.,  481 ;  N.  Y.  Marbled  Iron  Works 
v.  Smith,  4  Id.,  362 ;  Crrosvenor  v.  Atlantic  Fire  Ins.  Co.j 
1  Bosw.,  469 ;)  and  the  refusal,  resting  in  discretion,  can- 
not be  now  reviewed.  {St.  John  v.  West,  3  Oode  Sep.,  85 ; 
Ford  v.  David,  1  Bosw.,  570 ;  Travis  v.  Banrger,  24  Barb., 
614 ;  Phinde  v.  Vaughan,  12  Id.,  215 ;  N.  Y.  Marbled  Iron 
Works  V.  Smith,  4  Duer,  362;  Hendricks  v.  Decker;  35 
Barb.,  298.) 

n.  Evidence  of  a  breach  of  warranty  was  properly 
rejected. 

1.  No  Express  warranty  was  alleged  in  the  answer. 

2.  The  sale  was  of  two  specific  engines  already  in  exist- 
ence, and,  thei:efore,  none  was  implied.  {MUburn  v.  Bel- 
Joni,  22  How.  Pr.,  19;  Keates  y.  Cadogan,  2  Eng.  L.  &  Eq., 
320.) 

Bosw. — ^VoL.  X.       87 
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m.  The  sale  having  been  made  without  any  warranty, 
express  or  implied,  if  the  engines  turned  out  to  be  worth 
less  than  was  expected,  the  loss  must  be  borne  by  the  put 
chaser.  (Per  Woodwobth,  J.,  Swett  v.  Colgate^  20  Johns., 
203.) 

IV.  There  having  been  no  false  representation,  and  no 
warranty,  evidence  that  the  engines  turned  out  after  the 
sale  to  be  worth  less  than  was  expected,  or  that  they  were 
not  delivered  in  time,  did  not  show  bad  faith  in  the  pur- 
chase of  the  notes  in  the  parties  through  whom  they  came 
to  the  plaintiff,  and  in  the  plaintiff,  and  was  properly 
rejected.  {Mickles  v.  Colvin^  4  Barb.,  304.) 

V.  Evidence,  as  offered,  that  the  notes  were  originally 
given  under  a  particular  agreement  with  the  Oumber- 
land  and  Pennsylvania  Bailroad  Company  for  the  sale 
and  delivery  of  certain  engines,  and  of  a  breach  of  that 
agreement,  constituting  a  partial  failure  in  the  considerar 
tion  of  the  notes,  and  of  knowledge  by  the  plaintiff  of  such 
partial  failure,  was  properly  rejected. 

VI.  The  notes  having  been  indorsed  by  Cory,  in  blank> 
passed  by  delivery  to  the  Mount  Savage  Iron  Company, 
and  the  possession  of  them  by  that  company  before  matu- 
rity, was  evidence  of  its  title  to  them,  and,  no  knowledge 
by  it  of  any  defense  to  them  having  been  alleged  in  the 
answer,  that  title,  whatever  may  have  been  the  title  of 
the  Cumberland  and  Pennsylvania  JKailroad  Company, 
was  not  affected  by  any  breach  in  the  agreement  under 
which  the  notes  were  originally  given,  nor  by  any  failure 
in  the  consideration  of  them,  if  there  was  any.  (Per  DBiiao, 
J.,  Davis  V.  McCready,  17  N.  Y.  E.,  [3  Smith,]  230 ;  Water- 
vliet  Bank  v.  White,  1  Den.,  608 ;  Chitty  on  Bills,  79 ; 
SmiUi  V.  Knoxy  3  Esp.,  46 ;  Charles  v.  Marsden,  1  Taunt, 
224 ;  Brown  v.  Motty  7  Johns.,  361 ;  Mottram  v.  MUls,  1 
Sandf.,  37 ;  Hargous  v.  Lahens,  3  Id.,  213 ;  Man%attan  Co. 
y.  Beynolds,  2  Hill,  140 ;  Baker  v.  Arnold,  3  Cat.,  279 ; 
Shell  V.  Telford,  4  N.  Y.  Leg.  Obs.,  307.) 

.  VII.  The  transfer  of  the  notes  for  value  before  maturity* 
by  the  Mount  Savage  Iron  Company  to  the  plaintiiC 
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either  by  its  indcMsement,  through  its  proper  representa- 
tive, or  by  the  delivery  of  them,  indorsed  by  Cory,  in 
blank,  was  sufficient. 

Vnl.  The  rights  of  the  plaintiff  are  the  same  with 
those  of  the  Mount  Savage  Iron  Company,  by  whom  the 
notes  were  transferred  to  him,  and  his  action  is  subject  to 
BO  defense,  which  did  not  exist  against  that  company. 
(Chitty  on  Bills,  79 ;  Goddard  v.  Lyman,  14  Pick.,  268 ;  3 
Kent  [5th  ed.]  92 ;  BHtton  v.  Hall,  1  Hilt.,  528.) 

By  the  Ooukt — EoBERTSOiir,  J.  TSo  consideration 
seems  to  have  passed  between  the  maker  of  the  notes  in 
question  and  the  first  indorser  and  payee,  Cory.  ISTotwith- 
Btandin^  the  special  indorsement  by  the  latter,  making  it 
payable  to  the  Cumberland  and  Pennsylvania  railroad 
alone,  and  not  to  their  order,  it  was  still  negotiable  in 
their  hands.  {Leavitt  v.  Putnam,  3  Comst,  494.)  If  there 
had  been  any  defense,  therefore,  as  between  the  maker  and 
such  special  payee,  it  would  not  have  been  available 
against  any  subsequent  transferee  of  the  note,  without 
notice  thereof  to  each  purchaser  through  whose  hands  it 
passed. 

The  defendant,  Eawson,  however,  is  alleged  to  have  lent 
his  responsibility,  as  maker  of  the  note,  to  the  Fremont 
and  Indiana  Eailroad  Company,  to  pay  the  purchase- 
money  of  two  locomotive  engines  bought  by  that  company 
of  the  Cumberland  and  Pennsylvania  Eailroad  Company, 
the  indorsees.  Such  notes  were  receaved  in  payment, 
and  the  purchasers  of  the  engines  were  dischatged  from 
all  liability  to  pay  for  them.  Ko  damage  ensued  to  the 
maker  of  these  notes,  by  the  failure  of  the  engines  to  cor- 
respond with  any  description,  representation  or  warranty 
of  them.  If  the  maker  had  paid  them  he  could  not  recover 
back  the  sum  paid  by  reason  of  any  deficiency  in  the 
engines.  He  is  in  no  better  position  than  the  maker  of 
any  other  note  belonging  to  the  Fremont  Eailroad  Com- 
pany, which  they  held  for  value.  He  is  in  no  better  or 
worse  position  than  if  he  had  originally  lent  the  money 
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to  the  company  with  which  to  pay  for  the  engines.  The 
time  the  notes  had  to  run  wto  a  mere  postponement  of 
the  day  of  payment  on  such  loan.  The  remedy  of  the 
defendant  is  against  the  company,  to  be  indemnified  for 
the  money  he  has  to  pay,  at  their  request.  The  remedy 
of  the  company  against  the  vendors  of  the  engines,  is  by 
action  for  fraud,  failure  of  consideration,  or  breach  of 
warranty.  There  is  no  contract  outstanding  between 
those  two  companies,  in  which  the  purchaser  can  avail 
^mself  of  any  failure  of  consideration. 

It  is  hardly  necessary  to  add,  that  even  if  the  defendant 
were  only  a  siuety,  but  by  a  separate  contract,  he  could 
not  avail  himself  of  any  matter  which  could  form  the  sub- 
ject of  a  separate  action  by  his  principal,  since  he  could 
not  bind  that  principal  by  his  election  to  employ  it  as  a 
defense.  This  is  fully  settled  in  the  Oourt  of  Appeals,  in 
the  recent  case  of  OiUespie  v.  Torrance,  (25  N.  Y.  E.,  306 ; 
S.  C,  below,  in  4  Bosw.,  36.)  For  these  reasons  I  think 
t])e  exclusion  of  the  testimony  offered  was  proper  and  the 
charge  of  the  Judge  correct. 

The  judgment  entered  should  be  aflSrmed,  with  costa. 


Fbedbbioe  M.  Bbhblb,  Plaintiff*,  v.  Austin  Shesmak 

et  ol.,  Defendants. 

1.  In  aa  action  upon  an  adminiatralion  Iwnd,  to  recover  upon  the  administra- 
tor's disobedience  of  an  order  of  the  Surrogate,  requiring  payment  of  a  debt, 
&C.,  of  the  intestate,  the  plaintiff  must  show  that  an  application  was  made 
by  the  creditor,  and  that  a  citation  was  issued  thereupon,  and  either  the 
fact  of  the  service  of  such  citation,  or  the  proof  of  its  service  which  was 
presented  before  the  Surrogate. 

2,  If  tlie  Surrogate's  jurisdiction  of  the  person  be  thus  shown,  his  decree  must 
be  treated,  in  such  a  collateral  action,  as  valid,  though  no  evidence  be  given 
that  he,  in  fact^  received  proof  of  the  claim  of  the  creditor  applying,  and  of 
the  condition  and  applicability  of  tlie  assets. 
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Z»  Where  the  complaint  in  such  an  aation  did  not  state  that  any  application 
was  made,  and  simply  averred  that  "  the  administratrix  was  duly  cited,** 
&a,  to  show  cause  on  the  8th  of  March,  &Cj  setting  forth  the  purport  of 
the  citation;  and  that  '*on  or  about  that  day,"  "upon  reading  and  filing 
proof  of  the  due  service  of  said  citation  upon  said  administratrix  personally,*' 
&C.,  and  on  due  proof  of  the  claim,  &a,  it  was  adjudged,  &c. ;  and  the 
answer  denied  that  the  administratrix  was  duly  cited,  and  that  the  Surro- 
gate duly  or  pursuant  to  the  statute  adjudged,  &a,  and  there  was  no  evi- 
dence, except  the  recitals  in  the  decree,  that  proof  of  due  service  had  been 
read  and  filed;  —  Held  that  jurisdiction  was  not  admitted  nor  shown. 

4.  To  sustain  9uch  an  action  it  must  also  appear  that  the  execution  issued  on 
the  docketed  certificate  of  the  decree  conformed,  in  substance,  with  the 
requirements  of  the  statute. 

(Before  Bosworth,  Gh.  J.,  and  Mokortef  and  Robertson,  J.  J.) 
Heard,  February  12,  1863 ;  decided,  February  28,  1803. 

0:sr  the  trial  of  this  cause,  which  was  had  on  the  16th  of 
October,  1862,  before  Chief  Justice  Bosworth  and  a  Jury, 
the  Court  directed  a  verdict  for  the  plaintiff,  and  that  the 
questions  of  law,  arising  in  the  case,  be  heard  in  the  first 
instance  at  General  Term,  and  that  the  entry  of  judgment 
be  suspended  in  the  meantime. 

The  defendants  in  the  action  were  Adeline  C.  Gunter, 
who  was  the  administratrix  of  one  Harmon  H.  Gunter,  and 
Austin  Sherman  and  John  S.  Savery,  who  were  the  sure- 
ties in  the  administration  bond  given  by  her  on  her 
appointment  in  Queens  County.  The  action  was  brought 
ui>on  the  bond,  after  an  assignment  thereof  by  the  Surro- 
gate of  Queens  County,  to  recover  the  amount  of  certain 
payments  which  the  Surrogate  had  ordered  the  admiuis- 
tratrix  to  make  to  creditors  of  the  intestate,  but  which  she 
had  failed  to  make.  The  complaint  in  the  action,  after 
alleging  the  making  of  the  bond,  &c.,  averred,  ^'  that  after- 
fvards,  to  wit:  after  six  months  had  elapsed  from  the  time 
-when  such  letters  of  administration  were  granted,  accord- 
iDg  to  the  statute  in  such  case  made  and  provided,  the 
said  administratrix  was  duly  cited  by  the  said  Suirogate 
to  show  cause  at  the  Surrogate's  office,  or  Court,  in  the 
village  of  Jamaica,  in  said  county,  on  the  8th  day  of 
March,  1858,  at  eleven  o'clock,  A.  M.,  why  the  said  Surro- 
gste  should  not  decree  payment  agaidst  her,  the  said 
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administratrix,  of  the  debt  or  claim  of  Mary  Feely,  Mar- 
garet Maboney,  and  Sarah  McLaughlin,  for  services  ren- 
dered by  them  respectively,  at  the  request  of  said  Harmon 
H.  Ounter,  deceased,  during  his  lifetime,  against  the  said 
Harmon  H.  Gunter,  deceased.  That  on  or  about  the  day 
and  year  last  aforesaid,  upon  reading  and  filing  proof  of 
the  due  service  of  the  said  citation  upon  said  administra- 
trix, personally,  no  one  appearing  to  oppose,  and  upon  due 
proof  of  the  rendition  of  the  services  to  said  Harmon  H. 
Gunter,  by  the  said  Feely,  Mahoney,  and  McLaughlin, 
respectively,  of  the  value  thereof,  and  of  their  respective 
claims  against  the  estate  of  said  Gunter,  deceased,  and 
their  respective  claims  against  said  administratrix ;  it  was 
ordered,  adjudged,  and  decreed,  at  the  Surrogate's  Court, 
held  at  the  place  aforesaid,  that  the  said  administratrix 
pay  to  the  said  Mary  Feely  the  sum  of  $111.20;  to  the 
said  Margaret  Mahoney  the  sum  of  $89.42;  and  to  the  said 
Sarah  McLaughlin  the  sum  of  $82,  pursuant  to  the  statute 
in  such  case  made  and  provided.*' 

It  further  averred  that  this  decree  was  duly  docketed, 
and  executions  thereon  issued  and  returned  unsatisfied,  and 
that  the  administratrix  neglected  to  pay  as  required,  and 
that  the  bond  had  been  assigned  to  the  plain  tijQT  and  the 
said  Feely  and  McLaughlin,  for  the  purpose  of  being  prose- 
cuted, and,  further,  that  before  the  commencement  of  this 
action  the  demands  and  the  interest  in  the  bond  of  the 
creditors  named  had  been  assigned  to  the  plaintiff. 

The  defendant,  Sherman,  answered,  denying  various 
allegations  in  the  complaint,  and,  among  others,  denying 
"  that  the  administratrix  was  duly  cited  by  the  said  Sur- 
rogate as  or  for  the  pnipose  in  the  complaint  alleged.*' 
He  denied  also  *'  that  the  alleged  claimants  or  either  of 
them,  had  rendered  alleged  services,  or  had  any  claim 
againsT  the  decedent." 

And  he  denied  ''  that  at  said  Surrogate's  Ck>urt,  at  tha 
time  in  the  complaint  alleged,  or  at  any  time,  it  was  duly 
or  pursuant  to  the  statute  in  such  case  made  and  provided, 
ordered,  acyudged,  or  decreed,  that  the  said  administratrix 
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pay  to  the  persons  in  the  complaint  alleged  or  either  of 
them  the  said  three  several  sums  in  the  complaint  alleged, 
or  either  of  them." 

Upon  the  trial  the  plaintiffs  counsel  offered  in  evidence 
a  certified  copy  of  a  decree  made  by  the  Surrogate,  and 
bearing  date  the  14th  day  of  April,  1858,  requiring  the  ad- 
ministratrix to  pay  specified  sums  to  Feely,  Mahoney  and 
McLaughlin.    The  recitals  of  this  order  were  as  follows : 

'*A  citation  having  been  duly  issued  in  this  matter, 
requiring  Adeline  0.  Gunter,  administratrix,  &c.,  as  afore- 
said, to  show  cause,  at  the  Surrogate's  office,  in  the  village 
of  Jamaica,  in  the  County  of  Queens,  on  the  eighth  day 
of  March,  1858,  at  eleven  o'clock  in  the  forenoon  of  that 
day,  why  the  Surrogate  of  said  county  should  not  decree 
payment  against  her,  ther  said  administratrix  as  aforesajd, 
of  the  debts  or  claims  of  Mary  Feely,  Margaret  Mahony 
and  Sarah  McLaughlin,  for  services  rendered  by  them 
respectively  at  the  instance  and  request  of  the  said  Har- 
mon H.  Ounter,  deceased,  during  his  lifetime,  against  the 
said  Harmon  H.  Gunter,  deceased.'* 

"  Now,  on  reading  and  filing  proof  of  the  due  service  of 
the  said  citation  upon  the  said  Adeline  0.  Gunter,  admin- 
istratrix as  aforesaid,  personally,  no  one  appearing  to 
oppose :    It  is  ordered,"  &c. 

This  order  was  admitted  in  evidence,  against  an  objec- 
tion by  the  defendant's  counsel,  of  want  of  jurisdiction  in 
the  Surrogate  over  the  person  of  the  administratrix,  or  the 
subject  matter ;  and  the  defendants'  counsel  excepted. 

The  plaintiff's  counsel  also  offered'  in  evidence  an  order 
dated  the  14th  of  August,  1858,  assigning  the  bond  for 
prosecution,  and  also  the  bond  and  the  assignments  of  the 
eause  of  action  under  which  the  plaintiff  claimed. 

The  defendant,  among  other  things,  objected  that  the 
answer  denied  the  issuing  of  executions,  which  was  neces- 
sary to  give  jurisdiction  to  the  Surrogate  to  make  the 
order  of  the  14th  of  August,  1858,  assigning  the  bond  for 
prosecution,  and  that  there  was  no  proof  that  such  or  any 
executions  had  been  issued. 
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.  The  Oourt  sustained  the  objection,  and  thereupon  Felix 
Hart,  the  attorney  for  the  plaintiff,  was  called  on  the  part 
of  the  plaintiff  as  a  witness,  and  testified:  "I  was  the 
attorney  for  Mary  Peely,  Margaret  Mahoney,  and  Sarah 
McLaughlin;  I  attended  for  those  applicants  before  the 
Surrogate  of  Queens  County;  I  issued  executions  on 
the  decree  of  the  Surrogate ;  I  delivered  them  to  the  under 
Sheriff  of  Sheriff  Willett,  in  the  Sheriff's  office,  on  the  23d 
day  of  April,  1858 ;  I  subsequently  saw  those  executions 
on  file ;  I  was  present  when  they  were  returned  by  the 
Sheriff  unsatisfied ;  the  Sheriff's  indorsement  waB  on  them 
to  the  effect  that  no  goods,  or  chattels  or  real  estate  were  to 
be  found ;  I  recognized  the  handwritingof  the  under  Sheriff. 
•  •  •  I  have  looked  over  the  files  in  the  County  Clerk's 
office  for  these  executions  diligently  with  Mr.  Kipp,  [a  clerk 
inlthe  County  Clerk's^offlce ;]  •  •  they  were  not  found.  •  • 

Q.  Did  you  issue  them  for  the  sums  nam^d  in  the  order 
of  the  Surrogate  ? 

A.  I  did,  sir,  for  the  exact  amounts,  and  for  the  amounts 
mentioned  in  the  complaint.  •  •  •  I  told  the  title  of  the 
case  to  Mi;.  Kipp,  '  In  the  matter  of  the  claim  of  Feely, 
Mahoney  and  McLaughlin  against  Adeline  Ounter ;'  we 
searched  under  that  title. 

Q.  State  the  contents  of  those  executions  as  clearly  as 
you  c&a. 

A.  I  used  the  ordinary  printed  blank  executions  directed 
to  the  Sheriff  of  this  county,  to  collect  in  the  matter  of  the 
claims  I  have  just  stated ;  I  put  the  title  I  have  mentioned 
in  each  of  the  collections,  to  collect  the  sums  of  money 
mentioned  in  the  complaint,  •  •  •  directing  him  to 
return  these  executions  to  the  office  of  the  Clerk  of  the 
Supreme  Court  of  the  City  and  County  of  New  York ;  I 
signed  them  as  attorney,  and  tested  them  in  the  name  of 
T.  W.  Clerke,  one  of  the  Justices  of  the  Supreme  Court- 

Q.  In  what  time  were  they  ordered  to  be  returned  ? 

A.  Within  sixty  days  after  the  receipt  of  them  by  him , 
they  were  in  due  form ;  I  think  they  were  returned  within 
two  weeks. 
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The  defendant's  counsel  objected  to  the  suflBciency  of 
such  proof  to  support  the  plaintiff's  allegation  as  to  the 
executions.  The  objection  was  overruled  by  the  Court, 
and  the  defendant's  counsel  excepted. 

The  plaintiff's  counsel  also  produced  ^nd  put  in  evidence 
a  certificate  of  the  Surrogate,  dated  the  14th  of  April, 
1858,  and  certifying  that  on  the  8th  day  of  March  it  was 
ordered  in  his  Court  that  the  administratrix  pay  the  sums 
specified,  and  that  the  decree  directing  such  payments  had 
been  duly  entered.  The  defendant's  counsel  objected  that 
such  executions  being  issued  and  tested  as  on  a  judgment 
of  the  Supreme  Court,  and  returned  in  less  than  sixty 
days,  were  not  duly  issued  or  duly  returned,  pursuant  to 
the  statute,  which  requires  that  such  executions  shall  be 
issued  on  such  certificate,  in  the  same  manner  as  though 
the  same  was  a  judgment  recovered  in  the  Court  of  Com- 
mon Pleas.  This  objection  was  overruled  by  the  Court, 
and  the  defendant's  counsel  excepted.  * 

The  defendant's  counsel  then  offered,  among  other 
things,  evidence  that  the  intestate  left  no  assets,  and  that 
there  were  judgments  against  him  outstanding  for  consid- 
erable sums,  and  that  no  inventory  had  b^n  filed  at  the 
tii^e  of  the  citation,  which  evidence  was  excluded  upon 
the  defendant's  objection  that  it  was  not  competent  to 
impeach  the  propriety  of  the  Surrogate's  decree. 

The  defendant  then  took  various  objections  to  allowing 
the  plaintiff  to  recover,  of  which  all  that  are  material 
fully  appear  in  the  points  below. 

J.  Cadwalader^  for  defendants,  appellants. 

I.  The  statute  allo^ying  the  Surrogate  to  decree  the  pay- 
ment of  such  debts,  applies  ouly  to  established  debts.  The 
Surrogate  must  be  satisfied  that  the  debt  claimed  is  a 
debt,  and  is  due,  and  that  there  are  assets  to  pay  the  same. 
A  failure  of  the  administratrix  to  appear  on  a  citation,  is 
not  enough.  {BuUer  v.  Hempstead^  18  Wend.,  669 ;  Fits- 
Patrick  v.  Brady,  6  Hill,  581 ;  Magee  v.  Tedder,  6  Barb.  S. 

Bosw. — Vol.  X,        38 


298         OASES  m  THE  SUPERIOE  COUET. 


Berhle  t.  Sherman  et  oL 


0.,  356,  357 ;  Disosway  v.  Bank  of  WcLshington,  24  Barb. 
S.  0.,  61 ;  Wilson  v.  Baptist,  Sec,  Society,  10  Barb.,  319.) 

II.  The  admiDistratrix  not  having  filed  an  inventory  at 
the  time  of  being  cited,  had  no  power  over  the  estate,  and 
the  Surrogate  no  power  to  make  the  order.  The  remedy 
was  to  cite  her  to  file  an  inventory,  and  on  default  or 
refusal  to  revoke  her  letters  and  prosecute  her  bond. 
{Jeroms  v.  Jeroms,  18  Barb.  8.  0.,  24 ;  3  E.  S.,  172  ;  §§  19, 
20,  21,  22,  23.) 

III.  It  must  be  shown  affirmatively  that  a  Oonrt  of  sta- 
tutory and  limited  jurisdiction,  had  jurisdiction  of  the  sub- 
ject matter  and  the  person,  and  its  proceedings  must  be 
warranted  by  and  conform  to  the  statute.  {Dakin  v.  Hud- 
son, 6  Oow.,  221 ;  Jackson  v.  Sliepard,  7  Cow.,  89 ;  Bloom 
v.  Burdick,  1  Hill,  130 ;  Cornell  v.  Barnes,  7  Hill,  37,  note  j 
People  V.  Barnes,  12  Wend.,  492  ;  Rea  v.  McEachron,  13 
Wend.,  465,  Turner  v.  Rohy,  3  Oomst.,  193;  Sibley  v. 
Waffle,  16  N.  Y.  E.,  180 ;  Corwin  v.  Merritt,  3  Barb.  S.  0., 
341.) 

IV.  No  jurisdiction  of  the  subject  matter  appears ;  for 
no  application  is  shown  to  have  been  made  by  a  creditor, 
legatee,  or  person  entitled  to  a  distributive  share.  (3  E.  8., 
204,  §  18;  Ford  v.  Wahworth,  15  Wend.,  449;  Sibley  v. 
Waffle,  16  N.  Y*  E.,  180 ;  Corwin  v.  Merritt,  3  Barb.  8.  0., 
341 ;  P^ple  v.  Corlies,  1  8andf.,  228.) 

V.  No  jurisdiction  over  the  person  is  shown. 

1.  The  answer  does  deny  the  allegation  in  the  complaint 
as  to  the  service  of  the  citation. 

2.  The  service  of  the  citation  was  a  jurisdictional  fact  to 
be  proved  affirmatively.  (Bigelow  v.  Steams,  19  Johns.,  39.) 

VI.  The  statement  by  a  recital  in  the  decree  that  juris- 
diction was  obtained,  will  neither  give  it  nor  prove  it.  {Ford 
v.  Walsworth,  15  Wend.,  449 ;  Williams  v.  Peyton,  4  Wheat., 
77 ;  Sibley  v.  Waffle,  16  N.  Y.  E.,  180 ;  Jackson  v.  Shepard, 
7  Oow.,  89.) 

VII.  The  Surrogate  had  no  power  to  make  the  order  of 
August  14,  assigning  the  bond,  as  the  proceedings  subse- 
quent to  the  decree  and  prior  to  the  assignment  were 
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entirely  irregular.  (3  E.  S.,  366,  ^§  17,  18,  19 ;  People  v. 
Barnes,  12  Wend.,  492 ;  People  v.  Corlies,  1  Sandf.  S.  0., 
227 ;  Bea  v.  McEachron,  13  Wend.,  465 ;  Jackson  v.  Shep- 
ard,  7  Oow.,  89;  Sibley  v.  Waffle,  1%  N.  T.  E.,  180;  Davison 
V.  Gin,  1  East,  64 ;  Atkins  v.  Kinnan,  20  Wend.,  241 ; 

« 

Jackson  v.  JS'^^j^'  7  Wend.,  148;  JBaggott  v.  Boulger,  2 
Duer,  160.)  • 

1.  The  certificate  did  not  state  the  names  of  the  parties 
i^aiust  and  in  favor  of  whom  the  decree  was  made.  It 
did  not  state  the  trade,  profession,  or  occupation  of  the 
parties  and  their  places  of  residence ;  nor  the  amount  of 
debt  and  costs  directed  to  be  paid.  (3  E.  S.,  366;  Atkins 
T.  Kinnan,  20  Wend.,  241 ;  Davison  v.  GUI,  1  East,  64 ; 
Bigelow  v.  Stearns,  19  Johns.,  38 ;  and  cases  last  cited.) 

2.  Execution  should  issue  as  on  a  judgment  of  the  Court 
of  Common  Pleas — not  of  tlie  Supreme  Court.  {^  64  of 
ch.  460  of  Laws  of  1837  is  amended  by  ^  2,  ch.  104,  Laws 
1844,  to  read  Common  Pleas  instead  of  Supreme  Court ; 
the  3d  ed.  E.  S.,  vol.  2,  p.  320,  is  correct  on  this  point ;  the 
4th  and  5th  editions  are  both  incorrect ;  2  E.  S.,  4th  ed., 
421 ;  3  E.  8.,  5th  ed.,  366 ;  Dayton  on  Surrog.,  2d  ed., 
1855,  p.  29,  ^  64,  and  p.  598 ;  Matter  of  Latson,  1  Duer 

698.) 

3.  The  execution  issued  wa^  improper  in  form.  The 
statute  goes  to  the  manner  of  issuing,  and  not  to  the  form 
of  the  process. 

It  should  have  recited  the  decree,  the  certificate  and 
docket,  and  is  not  to  be  issued  as  on  a  judgment.  {Davies 
y.  Skidmore,  5  Hill,  504 ;  3  E.  S.,  366.) 

4.  There  was  no  proof  that  the  administratrix  resided 
in  the  City  and  County  of  New  York,  when  the  executions 
were  issued. 

VIII.  There  was  no  breach  of  the  condition  of  the  bond 
of  the  administratrix. 

IX.  The  decree  of  March  8th  was  erroneous  and  void, 
in  that  it  directed  the  payment  of  debts  of  a  lower  class, 
the  validity  of  which  had  not  been  established,  when  there 
were  judgments  entitled  to  a  prefi^nce.  (3.E.  S.,  174.) 


L^. 


300        OASES  IN  THE  SUPERIOE  COURT. 

Berhle  r.  Sherman  et  al. 

The  Judge  erred  in  refusing  to  admit  the  evidence  of 
judgments. 

X.  The  bond  should  have  been  prosecuted  by  the  per- 
sons in  whose  favor  the  decree  was  made.  They  could 
not  assign  the  interest  obtained  under  the  Surrogate's 
order. 

XI.  The  measure  of  the  liability  of  the  defendant,  a 
surety  on  the  bond,  is  the  damage  to  the  estate  by  the  acts 
of  the  administratrix.  (3  E.  S.,  174,  ^  35;  Id.,  661,  §  7.) 

The  Judge  erred  in  rejecting  the  evidence  offered,  as  to 
the  filing  and  contents  of  the  inventory. 

XII.  The  complaint  did  not  state  facts  constituting  a 
cause  of  action. 

1.  TSo  sufficient  breach  of  the  condition  of  the  bond  is 
assigned.  (3  E.  S.,  661;  Reed  v.  Drake,  7  Wend.,  345; 
Nelson  v.  Bostwick,  5  Hill,  38;  Barnard  v.  Darling,  11 
Wend.,  28.) 

2.  The  order  was  against  the  administratrix  personally, 
and  there  could  be  no  breach  of  the  condition  of  the  bond* 

The  word  "  administratrix,"  was  only  a  descriptio  per- 
sona. {White  V.  Low,  7  Barb.,  204;  Merritt  v.  Seaman^ 
2  Seld.,  168 ;  Sheldon  v.  Hoy,  11  How.  Pr.,  14.) 

Felix  Hart,  for  plaintiff,  respondent. 

I.  The  decree  was  duly  docketed,  and  executions  were 
issued  upon  it  in  legal  form  and  manner.  (3  E.  S.,  5th  ed.; 
204,  S  18 ;  Mm  366,  ^§  17, 18.) 

n.~If  the  execution  was  irregular  in  form  or  otherwise, 
it  should  have  been  set  aside  on  motion.  If  such  motion 
was  made,  the  Oourt  would  allow  an  amendment.  (Code, 
§^  173,  176.) 

III.  The  act  of  1844,  directing  executions  in  cases  like 
this  to  issue  as  if  on  judgments  in  Courts  of  Common 
Pleas,  has  now  no  existence,  for  Courts  of  Common  Pleas 
were  superseded  by  the  County  Courts.  (Const.,  art.  6, 
§  14 ;  See  ^<^  289  and  290,  as  to  the  form  of  Executions.) 

IV.  The  form  of  the  executions  is  sufficient  under  ^§  289 
and  290  of  the  Code,  and  the  irregularity  (if  any)  might  be 
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regarded  as  surplasage.  (BuUerfield  v.  ffatve^  19  Wend., 
86 ;  Jackson  v.  Sternbergh^  1  Johns.  Oas.,  153.)  * 

By  thb  Ooubt — Boswobth,  Oh.  J.  The  complaint 
does  not  allege,  nor  was  it  proved  that  Peely,  Mahoney  or 
McLaughlin  made  *'  application ''  as  a  creditor  of  Harmon 
H.  Gunter,  for  payment  of  the  debts  alleged  to  be  due  to 
them.  (3  E.  S.,  5th  ed.,  204,  ^  18,  sub.  1.) 

It  is  only  on  such  an  application  being  made  that  the 
Surrogate  can  act  under  that  section. 

The  complaint  alleges  that  the  '*  administratrix  was  duly 
cited  •  •  to  show  cause  at  the  Surrogate's  office,"  &c. 
This  is  denied  by  the  answer,  and  no  evidence  of  the  fact 
was  offered. 

The  complaint  also  alleges  that, ''  upon  reading  and  filing 
proof  of  the  due  service  of  the  said  citation  upon  said 
administratrix  personally,  no  one  appearing  to  opposo,  and 
upon  due  proof  of  the  rendition  of  the  services,"  and  "  of 
the  value  .thereof,"  it  was  ordered  and  adjudged,  &c,  "  pur- 
suant to  the  statute  in  such  case  made  and  provided." 

The  answer  denies  that  either  Feely,  Mahoney  or 
McLaughlin  had  rendered  the  alleged  services  or  had  any 
claim  or  debt,  and  also  denies  that  the  Surrogate,  duly  or 
pursuant  to  the  statute,  adjudged,  &c.  It  does  not  other- 
wise deny  the  allegations  of  reading  and  filing  of  proof  of 
due  personal  service  of  the  citation,  or  due  proof  of  the 
rendering  of  the  services. 

The  complaint  does  not  state  what  the  ^'  proof"  of  ser- 
vice of  the  citation  was,  of  what  it  consisted,  how  or  by 
whom  made,  so  as  to  enable  the  Court  to  know  the  nature 
of  it,  or  what  it  legally  tended  to  establish. 

If  it  can  be  said  that  the  Surrogate  obtained  jurisdiction 
of  the  administratrix,  and  of  the  subject  matter,  by  reason 
of  anything  appearing  in  the  case,  it  is  because  the  answer 
does  not  deny  the  allegation,  ''upon  reading  and  filing 
proof,"  &c. 

The  complaint  does  not  state  when  and  where  the  proof 
was  read  or  filed.  *  The  complaint  states  that  the  citation 
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required  the  administratrix  to  show  cause  **  on  the  8th  of 
March,  1858,  at  11  o'clock,  A.  m.  ;"  and  "  that,  on  (yr  about 
the  day  and  year  aforesaid^  upon  reading  and  filing  proof 
of  the  due  service  of  the  citation,"  &c. 

The  answer,  therefore,  cannot  be  said  to  admit  that  this 
"  proof,"  whatever  it  was,  was  read  and  filed  on  the  8th 
of  March,  1858,  because  that  is  not  alleged.  That  it  was 
re^  and  filed  on  the  9th,  is  as  consistent  with  the  allega- 
tion in  the  complaint  as  that  it  was  filed  on  the  9th. 

I  think,  therefore,  that  the  admission  is  not  of  the  truth 
of  an  allegation  su£Sciently  full  and  definite  to  enable  the 
Oourt  to  see  that  the  Surrogate  acquired  jurisdiction, 
assuming  it  to  be  true,  in  the  natural  and  fair  meaning  of 
the  words  of  which  it  consists. 

The  plaintiff  should  show,  that  on  the  application  of 
these  alleged  creditors,  a  citation  was  issued,  and  what  it 
was,  and  either  the  fact  of  the  service,  or  the  proof  of  its 
service  which  was  presented  to  the  Surrogate. 

If  the  proof  presented  to  him  was  legal  in  its  character, 
and  established  a  service  which  gave  him  jurisdiction  of 
the  administratrix,  then  I  think  that  his  decree  must  be 
treated,  in  this  action,  as  valid,  though  no  evidence  be  given 
that  he,  in  fact,  received  proof  of  the  rendering  of  the  ser- 
vices and  of  the  condition  and  extent  of  the  assets. 

The  subject  matter  being  within  the  jurisdiction  of  the 
Surrogate,  if  it  be  shown  that  he  acquired  jurisdiction  of 
the  parties,  his  decision  is  conclusive,  except  upon  an 
appeal  from  his  decision. 

The  cases  cited  in  The  People  of  the  State  of  Michigan  v. 
The  PhcBnix  Bank  ofK  Y.,  (4  Bosw.,  379-^81,)  sustain  this 
proposition. 

Even  if  no  proof  of  the  claims  of  the  alleged  creditors 
was  taken  by  the  Surrogate,  his  decree  cannot  be  avoided 
collaterally  for  that  cause.  If  it  could  be,  then  it  would 
not  be  enough  to  prove  that  witnesses  were  sworn  and 
examined  before  the  Surrogate ;  without  showing,  in  addi- 
tion, that  the  testimony  related  to  the  matter  before  him, 
and  presented  something  for  the  judicial  mind  to  consider^ 
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and  this  would  be  yiFtually  retrying  the  proceeding  on  its 
merits  in  a  collateral  action. 

If  enough  be  shown  to  make  it  affinnatiyely  appear  that 
the  Surrogate  acquired  jurisdiction  of  the  person  of  the 
administratrix,  in  the  proceeding  before  him,  I  am  of  the 
opinion  that  the  decree  must  ,be  treated  as  obligatory,  in 
this  action. 

But  a  new  trial  should  be  granted,  because  enough  was 
not  proved  or  admitted  to  establish  the  fact  that  he  acquired 
such  jurisdiction. 

The  proof,  as  to  the  contents  of  the  executions,  was 
meagre.  The  attorney  tostified  that  he  used  ''  the  oidi- 
nary  printed  blauk  executions,  directed  to  the  Sheriff  of 
this  county."  He  says,  '*I  put  the  title  I  have  mentioned 
in  each  of  the  collections."  The  oulv  titie  he  had  men* 
tioned  is  stated  in  the  farther  testimony,  viz.:  ^'I  told  the 
title  of  the  case  to  Mr.  Kipp, '  In  the  matter  of  the  claim  of 
Feely,  Mahoney  and  McLaughlin  against  Adeline  Ganter;' 
we  searched  under  that  title."  He  says,  '*  I  directed  him 
to  return  these  executions  to  the  ofBce  of  the  Olerk  of  the 
Supreme  Court  of  the  City  and  County  of  New  York.  I 
signed  them  as  attorney,  and  tested  them  in  the  name  ol 
T.  W.  Clerke,  one  of  the  Justices  of  the  Supreme  Court." 

It  is  difficult  to  determine  from  this  evidence  what  was 
the  form  of  this  execution. 

The  form  of  the  execution  is  prescribed  by  the  Laws  of 
1837,  p.  535,  ^  64 ;  and  Laws  of  1844,  p.  91,  ^  2.  No  other 
volumes  of  the  Session  Laws  have  been  cited  relating  to 
this  point  In  3  B.  S.,  (5th  ed.,)  p.  366,  ^  18,  the  64th 
i^eetion  of  the  act  of  1837  is  inserted,  but  at  the  foot  of  the 
page  is  a  note,  which  states  the  fact  that  this  64th  section 
was  repealed  in  1844,  but  that  note  does  not  state  the 
alteration  made  by  the  act  of  1844,  as  to  the  form  of 
the  execution. 

The  2d  vol.  of  the  4th  ed.,  p.  421,  ^^  17»  18  and  note  at 
the  foot  of  the  page,  are  equally  obscure  in  their  state- 
ment of  the  law. 

It  should  appear  that  the  executions  issued,  complied. 
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in  the  substance  of  the  contents,  with  the  requirements  of 
the  statute. 

XJuIess  there  be  some  statute  on  the  subject,  which  has 
not  been  called  to  our  attention,  it  does  not  appear  that 
the  executions  alleged  to  have  been  issued,  conformed  in 
form  or  substance  to  the  statute ;  as  the  only  statute  regu- 
lating the  matter,  so  far  as  we  are  at  present  advised,  is 
that  of  1844. 

For  the  reasons  stated,  I  think  a  new  trial  should  be 
granted,  with  costs  to  abide  the  event. 

BoBEBTSON,  J.  The  sole  foundation  of  the  plaintiff's 
claim  is  an  order  of  the  Surrogate  of  Queens  county, 
reciting  the  issuing  of  a  citation  by  him,  to  show  cause, 
on  a  previous  day,  before  hiQ(i,  why  he  should  not  decree 
payment,  by  the  defendant,  Mrs.  Gunther,  of  certain  debts 
claimed  by  three  persons  severally,  for  services  separately 
rendered  by  them,  at  the  request  of  the  intestate,  whom 
she  represented,  and  the  due  proof,  before  him,  of  the  ser- 
vice of  such  citation  upon  her  personally.  Such  order 
then  adjudges  that  such  defendant  pay  absolutely  to  such 
persons  severally,  separate  sums  of  money.  There  was 
no  other  proof  and  no  admission  of  the  making  of  any 
application  to  such  Surrogate ;  of  his  issuing  any  citation ; 
of  the  service  of  such  citation,  or  of  any  inquiry  or  proof 
before  such  Surrogate.  Unless  this  court  can,  from  such 
order,  presume,  prima  facie^  those  facts,  so  as  to  sustain 
the  jurisdiction  of  the  Surrogate,  over  both  the  subject 
matter  and  person,  the  plaintiff's  case  was  not  made  out. 

As  the  application  to  the  Surrogate,  if  made,  was  so 
made  before  eighteen  months  from  the  time  of  the  appoint- 
ment of  the  administratrix,  (2  B.  S.,  92,  ^  52,)  it  must  be 
assumed  to  have  been  made  under  the  provision  of  the 
statute  allowing  a  decree  for  the  payment  of  debts  at 
the  end  of  six  months  from  that  time.  (2  B.  S.,  116,  ^  18.) 

It  has  been  settled  that  the  Surrogate's  Oourt  is  entirely 
a  creature  of  the  statute,  and  of  inferior  and  limited  juris- 
diction, and  therefore  his  power  to  make  any  decree, 
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depends  upon  his  having  jurisdiction  of  the  subject  matter 
and  acquiring  jurisdiction  of  it  and  the  person,  and  pro- 
ceeding in  conformity  with  the  statute.  {Dakin  v.  Hudson^ 
6  Oow.,  221 ;  Bloom  v.  Burdick^  1  Hill,  130 ;  Corwin  v. 
Merritt,  3  Barb.,  341 ;  People  v.  Barnes,  12  Wend.,  492 ; 
People  V.  Corliesy  1  Sandf.,  228.)  The  authority  of  the 
SurrogiEite  to  decree  the  payment  of  debts  is  ymited.  No 
general  jurisdiction  is  conferred  on  him  to  adjudicate 
whether  a  debt  is  due  as  between  the  parties.  {Fitz  Patrick 
Y.  Brady,  6  Hill,  681 ;  Magee  v.  Vedder,  6  Barb.,  352 ;  Wil- 
son V.  Baptist  JEdtic.  Soc'y  of  N.  Y.,  10  Barb.,  308 ;  Disos-- 
way  V.  Bank  of  Washington,  24  Barb.,  60.)  It  is  true, 
some  decisions  in  the  Surrogate's  Court  of  New  York 
oounty,  intimate  that  the  Oourt  has  power  to  pass  on  a 
debt,  in  decreeing  final  distribution.  (HaU  y.  Bruen,  1 
Bradf.»  435 ;  Babcock  y.  LiUis,  4  Bradf.,  218.)  Those  deci- 
sions are  undonbtedly  correct,  in  reference  to  such  pro- 
ceeding in  rem,  by  which  the  rights  of  all  parties  are 
disposed  of,  in  the  fund  in  the  hands  of  the  administratrix^, 
(2  B.  S.,  95,  ^  71 ; )  but  that  principle  does  not  dispose  of 
the  question  of  a  right  to  absorb,  by  a  preyious  judgment, 
all  the  funds  of  the  estate.  So  far  as  such  decisions  con- 
flict with  the  well  reasoned  opinion  in  the  case  of  Disostvay 
V.  The  Bank  of  Washington,  {ubL  sup.,)  and  the  authorities 
cited  in  it,  I  think  they  must  yield. 

The  power  of  passing  upon  a  claim,  by  the  Surrogate, 
and  decreeing  its  payment  absolutely,  in  advance  of  a 
final  settlement  of  the  estate,  would  giye  an  applicant  to 
him  immense  advantages  over  every  other  mode  of  estab- 
lishing a  claim  against  the  estate.  In  the  final  distribution 
of  the  estate,  unliquidated  claims  are  placed  last.  (2  B.  S., 
87,  %  27, 1st  ed.)  If  a  claim  is  presented  to  an  adminis- 
trator and  rejected,  unless  an  action  at  law  is  brought  in 
six  months,  the  claim  is  barred  as  to  any  funds  distributed 
to  claimants  of  inferior  degree,  or  legatees.  (2  B.  8.,  89, 
%^  38,  39.)  In  an  action  against  a  representative  of  a 
decedent,  he  has  a  right  to  show  debts  of  a  prior  class 
unsatisfied,  and  judgment  can  only  be  rendered  for  the 
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residae  of  the  assets  applicable  to  such  claim,  after  paying 
those  prior  ones.  (2  £.  S.,  88,  ^  31.)  No  execution  can 
issne  npon .  any  judgment  in  a  court  of  law,  against  a 
representative,  until  an  account  is  rendered,  or  the  Surro- 
gate orders  it,  and  he  is  only  to  allow  execution  for  such 
sum  as  may  be  a  just  proportion  of  the  assets  applicable 
to  such  judgment.  (^  32.)  An  order  to  show  cause  is  to 
be  applied  for,  on  which  the  Surrogate  is  to  make  the  order 
for  applying  the  assets,  (2  B.  S.,  116,  ^^  19, 20,)  and  it  was 
considered  necessary  to  provide  expressly  that  such  order 
should  be  conclusive  evidence  of  assets.  (2  B.  S.,  116,  ^  21.) 
Was  it  intended  that  all  these  barriers  fidr  the  protection 
of  the  estate,  should  be  thrown  down  in  case  of  an  appli- 
cation to  pay  a  4ebt  six  months  after  the  grant  of  letters 
of  administration  ?  Would  the  payment  by  the  adminis- 
tratrix  be  a  defense  to  an  action  by  others  against  her  or 
on  her  bond?  If  so,  by  mere  collusion,  not  always  easy 
to  be  proved,  where  craftily  managed,  all  the  security  of 
other  creditors  might  be  swept  away.  It  is  claimed  in  this 
case,  that  the  adjudication  against  the  administratrix  is 
conclusive  that  the  debt  was  due,  that  either  there  were 
no  others  entitled  to  a  preference,  or  there  were  assets 
sufficient  to  pay  all,  and  that  any  inquiry  as  to  the  pro- 
priety of  issuing  an  execution  against  the  assets  was 
unnecessary ;  the  statute  having  enabled  them  to  have  a 
decree  against  an  executw  docketed,  <Sess.  Laws  of  1844, 
ch.  104,  ^  2,)  and  an  execution  issued  thereon,  as  though 
the  same  were  a  judgment  of  the  Court  of  Oommon  Pleas. 

In  regard  to  legatees,  it  is  provided  that  the  Surrogate 
shall  ascertain  that  there  is  at  least  one-third  more  assets 
than  is  sufficient  to  pay  all  debts,  legacies  and  claims 
against  the  estate  then  known.  He  might,  in  his  discre- 
tion, allow  any  portion  of  any  legacy  necessary  for  the 
support  of  the  legatee,  upon  bonds  of  indemnity.  (2  R.  S., 
98,  §83;  Seymour  v.  Butler,  3  Bradf.,  193.)  Was  it 
intended  that  there  should  be  no  such  protection  in  case 
of  debts  ? 

If  an  appliciUion  was  necessary  to  give  the  Surrogate 
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jurisdiction  generally,  there  sbould  have  been  some  extrin* 
sio  evid^ce  that  such  application  was  made ;  and  the 
mere  making  of  a  de<aree  is  no  evidence  that  an  application 
was  ever  made.  If  the  application,  however,  was  made,  it 
was  necessary  to  serve  the  citation  to  aeqoire  jurisdictioa 
of  the  i>eriion.  If  any  evidence  of  such  service  was  before 
the  Snrrogate,  i^ossibly  his  decision  upon  its  sufficiency 
was  conclusive,  and  in  this  case  the  Surrogate  certified 
that  he  had  proof  of  such  service ;  this  was  at  least  prima, 
facie  sufficient.  But  there  is  no  evidence  that  any  allega* 
tions  or  proofs  were  produced  to  justify  the  order  of  the 
Surrogate;  there  is  no  oertiflcate  to  that  effect  in  such 
order.  It  does  not  follow,  in  my  view,  that  because  it  is 
necessary  to  show  that  the  Surrogate  took  proof  as  to  cer- 
tain facts,  this  Court  can  inquire  collaterally  into  the 
validity  or  legality  of  his  decision.  His  own  decision  that 
the  evidence  before  him  established  certain  facts,  and 
perhaps  even  that  he  had  evidence  to  establish  them, 
might  be  sufficient  to  preclude  inquiry  into  the  sufficiency 
of  such  evidence,  or  even  the  fact  that  it  had  been  taken. 
In  Havejf  v.  Smithy  (1  Barb.,  372,)  it  was  recited  in  the 
decree  that  it  appeared  that  a  preference  of  some  debts ' 
over  others  waa  beneficial  to  the  estate,  and  it  was  held 
conclusive  of  that  fact.  Without  some  evidence  to  the 
contrary,  non  constat^  but  that  the  Surrogate  held  he  had 
power  to  decree  payment  of  a  claim  as  a  debt  upon  failure 
of  the  party  to  appear,  without  any  inquiry.  The  order 
{^odttced  certainly  sustains  that  view,  and  yet  he  as  cer- 
tainly had  no  such  power.  There  must  be  some  shadow 
of  inquiry  to  justify  the  act,  something  to  show,  that  the 
Surrogate  thought  he  had  evidence  before  him  to  warrant 
his  order.  In  Superior  Courts,  no  judgment  is  given 
against  a  party  by  de&ult,  unless  on  a  written  instrument, 
without  some  proof,  (Code,  ^  246,)  and  in  Justices'  Courts 
it  is  expressly  required,  (Code,  ^  64,  subd.  8.)  Unless, 
therefore^  it  appeared  to  the  Surrogate's  satisfaction  that 
the  debt  was  proved  without  opposition,  or  admitted,  and 
that  th^re  were  assets  enough  to  pay  it  and  all  othcy  debts 
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of  equal  degree,  he  ought  not  to  have  made  the  decree. 
Merely  having  jurisdiction  of  the  subject  matter,  and 
obtaining  it  over  the  person  by  service  of  the  citation,  does 
not  give  the  Surrogate  a  right  to  make  any  decree  for  the 
payment  of  any  sum,  however  great,  against  an  executor ; 
he  must  exercise  some  judicial  functions,  besides  giving 
judgment ;  in  other  words,  exercise  jurisdiction  as  well  as 
possess  it,  {Germond  v.  People,  1  Hill,  343.)  This  principle 
was  recognized  in  Brittain  v.  Einnaird,  (1  Brod.  &  Bing*, 
432,)  cited  in  The  State  of  Michigan  v.  Phmix  Bank,  (4 
Bosw.,  380.)  Justice  Dallas  in  that  case  said :  "  He  (the 
magistrate)  is  hound  to  inquire  as  to  the  fact,  and,  having 
in^ired  in  regard  to  U^  his  conviction  is  conclusive  of  it," 
In  Supervisors  of  Onondaga  v.  Briggs,  (2  Den.,  26, 33,)  cited 
in  the  same  case,  Bbokson,  J.,  says :  *'  A  power  to  hear 
and  determine  necessarily  carries  with  it  one  to  make  the 
judgment  obligatory.''  A  judgment  without  affording  a 
party  a  hearing,  is  void.  (People  v.  Soper,  7  N.  Y.  R.,  428.) 
An  inquiry  into  jurisdiction  is  always  admissible.  (Che- 
mung  Canal  Bank  v.  Judson^  8  K.  Y.  B.,  263 ;  Dobson  v. 
Pearce,  12  N.  Y.  E.,  166.)  v 

As,  therefore,  it  does  not  appear  on  the  face  of  the  order, 
or  by  extrinsic  evidence,  if  that  is  admissible,  that  the 
Surrogate  made  any  inquiry  on  the  return  of  the  citatioD, 
his  decision  was  not  binding. 

The  testimony  as  to  the  form  of  the  execution  was  also 
not  clear.  By  statute,  the  Surrogate's  certificate  is  to  be 
filed  with  a  clerk  of  a  Oourt  of  Common  Pleas,  and  entered 
on  the  docket  of  that  Oourt.  (Laws  of  1844,  ch.  104,  ^  2.) 
This  does  not  make  it  a  judgment  of  that  Oourt.  {Davies 
y.  Skidmoroj  6  Hill,  601,)  although  execution  is  to  be  issued 
as  if  it  were.  But  such  execution  must  recite  the  decree 
and  its  docket,  and  then  command  the  Sheriff  to  levy  the 
money.  Ko  such  form  seems  to  have  been  adopted.  The 
attorney  testified  he  used  ^'  the  ordinary  printed  blank  ezo- 
cations,  directed  to  the  Sheriff  of  New  York  Oounty,"  "  to 
collect  in  the  moMer  of  the  daims"  he  had  just  stated. 
They  were  tested  in  the  name  of  a  Justice  of  the  Supreme 
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Gonrt,  and  directed  to  be  returned  to  a  Olerk  of  that  Oourt. 
The  Oode  requires  an  execution  to  state  the  Oourt,  the 
county  where  the  transcript  is  filed,  the  names  of  the 
parties^  the  amount  of  the  judgment,  the  amount  due,  and 
the  time  of  docketing ;  there  is  no  evidence  that  this  was 
done.  Ko  reference  seems  to  have  been  made  in  them  to 
a  County  Court  or  Court  of  Common  Pleas,  and  the  Sher- 
riff,  on  examining  them,  would  not  have  been  able  to  find 
any  warrant  in  law  for  levying  an  execution  issued,  "  in 
the  matter  of  certain  claims,"  out  of  the  Supreme  Court, 
particularly  as  there  was  no  statement  of  the  decree  or  its 
docketing.  Whether  the  County  Courts  are  successors 
of  the  Courts  of  Common  Pleas,  under  the  new  Constitu- 
tion, (Art.  6,  ^  14,)  or  not,  and  whether  the  Statute  of  1844 
is  repealed  for  want  of  the  proper  Court  in  which  to  file 
the  Surrogate's  certificate,  are  questions  which  may  here- 
after arise,  in  case  the  copies  of  the  executions  taken  by 
the  attorney  shall  be  hereafter  produced.  The  issuing  and 
return  of  a  proper  execution  is  a  necessary  jurisdictional 
fact  to  the  assignment  of  the  bond,  if  the  Surrogate  acts 
ministerially  in  making  it.  If  he  acts  judicially,  the 
defendants  should  have  had  notice  of  the  application. 

For  the  defect  of  proof  of  the  proceedings  l)efore  the 
Surrogate,  on  making  the  first  order,  and  of  the  contents 
of  the  executions,  or  else  the  defect  of  the  executions  them- 
selves, I  think  this  case  should  go  back  for  a  new  trial. 

A  n^w  trial  must  be  accordingly  ordered  on  the  excep- 
tions, and  the  verdict  set  aside,  with  costs  to  abide  the 
event. 


Isaac  Mekkitt,  Plaintiff  and  Bespondent,  v.  Johk  A. 
MiLLABD,  Defendant  and  Appellant. 

1.  An  attoraej  or  agent,  who  has  received  from  his  principal,  as  a  mere  mes- 
senger or  carrier,  money  to  be  delivered  to  a  third  person,  although  it  bo 
paid  in  performance  of  an  agreement  previoasl/  made  between  the  princi« 
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pal  and  such  third  person,  cannot  set  up  any  illegality  in  such  agreement^ 
as  a  defense  to  an  action  brought  by  the  latter  to  recover  it  as  money  paid 
to  his  use. 
2.  A  mere  agency  of  such  defendant  in  making  the  original  agreement,  does 
not  affect  his  liability.  It  is  not  his  mere  ignorance  of  such  illegality,  but 
the  absence  of  any  legal  connection  between  the  new  promise  of  the 
defendant  to  deliver  such  money  as  directed,  and  the  original  contract^ 
which  precludes  him  from  setting  up  such  a  defense. 

(Before  Robertson,  White  and  Monell,  J.  J.) 

Heard,  November  U,  1862;  decided,  February  28,  1863. 

Tms  was  an  api>eal  by  the  defendant,  from  a  judgment 
in  favor  of  the  plaiDtiff,  entered  on  the  report  of  John  H. 
White,  Esq.,  Beferee,  to  whom  the  issues  in  the  oause  were 
referred. 

The  action  was  brought  to  recover  the  snm  of  five  ban* 
dred  dollars,  paid  to  the  defendant  by  one  Jared  Brewster, 
for  the  plaintiff's  use.  The  answer  of  the  defendant  took 
issue  on  .the  material  allegations  of  the  complaint ;  and 
also  set  up  four  other  defenses,  all  of  which  were  adjudged 
bad  on  demurrer.    That  decision  is  reported  in  5  Bosw.,  645. 

The  remaining  issues  in  the  cause  were  referred  to  John 
H.  White,  Esq. 

The  testimony  upon  the  trial  showed  that  the  plaintiff 
held  a  judgment,  which  was  a  lien  upon  the  undivided 
half  of  certain  lands  in  Troy,  and  that  one  Jared  ^l^wster 
held  a  lien  on  the  other  undivided  half  of  the  same  prem- 
ises.  These  liens  were  both  subsequent  to  the  lien  of  a 
mortgage  upon  the  premises,  which  was  held  by  another 
person ;  and  upon  a  foreclosure  of  the  mortgage,  and  at 
the  time  of  the  premises  being  offered  for  sale  under  it,  the 
attorney  of  Merritt,  the  plaintiff  in  the  present  action, 
was  present  among  others,  and  also  Jared  Brewster  and 
John  A.  Millard,  the  present  defendant,  who  was  Brews- 
ter's attorney.  The  defendant  asked  Brewster,  his  client, 
if  he  would  pay  five  hundred  dollars,  if  Merritt,  the 
present  plaintiff,  would  not  bid ;  he  said  he  would. 

The  defendant  then,  as  agent  for  Brewster,  agreed  with 
Merritt's  attorney  that  the  latter  should  forbear  to  bid,  and 
that  Brewster  should  pay  the  latter  therefor  that  sum 
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Accordingly  Merritt^s  attorney  made  no  bid,  and  Brewster 
bid  off  the  property.  Brewster  subsequently  asked  the 
defendant  if  he  would  pay  the  plaintiff^s  attorney,  to 
which  he  replied  he  would.  Brewster  then  said  he  would 
pay  him  (defendant)  and  sent  him  a  check  for  four  hundred 
and  forty-seven  dollars,  which,  with  a  small  sum  due  to 
Brewster  from  the  defendant,  was  enough  to  pay  the 
plaintiff.  The  estimated  cash  value  of  one-half  the  sur- 
plus of  the  proceeds  of  the  sale,  above  the  mortgage,  was 
five  hundred  dollars.  The  defendant,  on  one  occasion,  had 
admitted  that  he  had  got  the  money  from  Brewster  for  the 
plaintiff.  The  defendant,  being  examined  as  a  witness, 
denied  that  the  money  was  sent  him  to  pay  the  plaintiff, 
or  for  plaintiff's  use,  and  testified  that  the  money  was  paid 
to  him  in  consideration  that  he  undertook  to  pay  the  plain- 
tiff's attorney  the  five  hundred  dollars. 

The  defendant  moved  for  a  nonsuit,  on  two  grounds. 
1st  That  the  money  was  not  paid  to  the  defendant  for  the 
plaintiff's  use.  2d.  That  the  money  was  paid  to  him  for 
his  oivn  use,  in  fulfillment  of  a  contract  made  with  him, 
This  motion  was  denied. 

The  Beferee,  by  his  report,  found  that  Jared  Brews- 
ter paid  to  the  defendant  five  hundred  dollars  to  the  plain- 
tiff's use,  which  the  defendant  promised  to  pay  to  the 
plaintiff;  and,  in  such  report,  the  Beferee  referred  to  an 
opinion  annexed  for  the  reasons  of  such  finding.  TbQ, 
Beferee  also  adjudged  that  the  defendant  was  indebted  to 
the  plaintiff  in  that  sum,  with  interest. 

The  Beferee,  in  his  opinion,  argued  that  he  could  liot 
consider  the  illegality  of  the  original  contract,  because  the 
defendant  had  not  set  it  up  affirmatively  in  his  answer. 

The  defendant  filed  exceptions  to  the  report,  and  also  to 
various  statements  in  the  oi>inion,  and  he  appealed  irom 
the  judgment. 

J*.  A.  Millard,  defendant,  appellant ;  — 

Insisted  that  the  contract  between  plaintiff  and  Jared 
Brewster  was  against  public  policy,  illegal  ,and  void ;  not 


312        OASES  m  THE  SUPERIOR  OOURT.  # 

Merritt  v.  Millard. 

voidable,  but  void;  and  could  not  be  enforced  against 
either  party  to  it,  nor  against  any  person  connected  there- 
with, nor  against  any  person  acting  thereon,  with  notice 
or  knowledge  of  the  illegality  of  the  contract  between 
the  contracting  parties.  (Citing  Farmer  y.  Russell^  1  Bos. 
&  P.,  296 ;  Thalimer  v.  Brinckerhoff,  20  Johns.,  397 ;  and 
this  case,  5  Bosw.,  645 ;  De  Crroot  v.  Tan  JD^uzer^  20  Wend., 
397 ;  Steers  v.  Lashley,  6  T.  E.,  61.) 

Bobert  Christie,  Jr.,  for  plaintiff,  respondent;  — 

Cited,  Tenant  v.  JEUiott,  (1  Bos.  &  P.,  3 ;)  Owen  v.  Davis, 
(1  Bailey,  315.) 

By  the  Coubt — Bobertson,  J.  The  only  question 
upon  the  Beferee's  report  is  whether,  upon  the  facts  which 
he  was  entitled  to  find,  and  those  he  has  found,  his  judg- 
ment can  be  sustained.  The  opinion  annexed  to  his  repcnrt 
is  only  referred  to  therein  for  the  reasons  for  his  finding 
the  single  fact  contained  in  his  report,  and  they  seem  amply 
sufficient  to  sustain  it.  The  resolution  not  to  consider  the 
question  of  the  illegality  of  such  contract  contained  in 
such  opinion,  and  the  reasons  given  therefor,  are  immate- 
rial, as  they  form  no  part  of  the  report.  If,  under  the 
issues  and  evidence,  he  was  not  bound  to  take  it  into  con- 
sideration, it  is  immaterial  whether  his  reasons  for  refusing 
it  be  right  or  wrong.  It  certainly  formed  no  part  of  the 
4H)nclusions  of  law  in  the  case,  that  the  pleadings  did  not 
warrant  the  inquiry  into  such  illegality.  Without  consid- 
ering that  question,  therefore,  I  shall  examine  whether  the 
evidence  shows  the  receipt  by  the  defendant  of  five  hun- 
dred dollars  for  the  plaintiff's  use,  which  he  was  bound  to 
pay  over. 

The  defendant  admits  that  he  received  the  money,  and 
agreed  to  pay  a  like  sum ;  he  claims  that  the  latter  was  a 
personal  agreement,  and  the  former  was  the  receipt  of 
money  to  reimburse  him.  He  does  not  explain  why  he 
received  the  money  and  retained  it,  before  he  paid  the 
same  sum,  nor  why  his  scruples  as  to  the  contract  only 
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arose  after  he  had  induced  the  plaintiff  to  abstain  from 
bidding.  His  principal  seems  to  have  believed  that  it  was 
long  since  paid  over  in  fulfillment  of  bis  contract.  Even 
if  a  critical  analysis  of  the  testimony  of  the  defendant 
warranted  such  a  construction  of  it,  and  it  was  not  contra- 
dicted, the  Beferee  was  justified  in  rejecting  what  seemed 
to  be  a  mere  device,  and  finding  that  the  defendant 
received  the  money  to  pay  it  over. 

Without  questioning  the  over  refinement  of  reasoning 
which  makes  an  agreemeift  n6t  to  attempt  to  buy  certain 
specific  property  void,  as  against  public  policy,  although 
a  man  may  make  a  valid  agreement  not  to  deal  in  articles 
of  a  certain  kind,  within  fixed  limits,  and  assuming  that 
a  party  who  has  a  lien  on,  but  no  means  to  buy  property 
sold  for  a  prior  lien,  cannot  sell  his  right  to  bid  to  protect 
himself;  the  mere  messenger  or  carrier  of  the  price,  it 
seems  to  me,  cannot  set  up  such  a  defense.  It  is  true  the 
defendant,  as  agent,  made  the  original  agreement,  but  he 
was  no  party  to  it,  derived  no  benefit  and  suffered  no  loss 
from  it,  as  in  the  case  of  Farmer  v.  Musselly  (1  Bos.  &  P., 
296.)  It  formed  no  part  of  that  agreement  that  Brewster 
should  pay  the  defendant  the  five  hundred  dollars  for  the 
plaintiff.  The  promise,  by  the  defendant,  to  pay,  arose 
from  the  subsequent  receipt  of  the  money  for  the  purpose* 
The  Beferee  seems  to  have  inferred  from  the  language 
of  the  Court,  when  this  case  was  formerly  before  it,  (5 
Bosw.,  645,)  that  the  decision  was  put  on  the  ground  that 
the  defendant  had  no  notice  of  the  illegality  of  the  agree- 
ment. This  appears  to  have  been  said  simply  to  show  the 
entire  want  of  connection,  by  the  defendant,  with  the  origi- 
Bal  transaction.  (See  p.  650.)  The  cases  of  Armstrong  v* 
Toler^  (11  Wheat.,  258,)  and  Hodgson  v.  Temple^  (5  Taunt., 
181,)  cited  to  support  the  opinion,  were  decided  without 
reference  to  knowledge,  and  were  put  entirely  upon  want 
of  legal  connection.  I  am  satisfied  that  the  former  deci- 
sion controls  the  facts  as  they  now  stand. 

The  judgment  must  be  affirmed,  with  costs. 

Bosw. — ^VoL.  X.       40 
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Thomas  Scott,  executor  of  John  D.  Simbs,  deceased. 
Plaintiff  and  Bespondeot,  v.  Maky  Elizabeth  Sikes 
Defendant  and  Appellant. 

1.  Where  a  husband  takes  a  security,  causing  it  to  be  made  payable  to  hia 
"^^'ife,  and  retains  possession  of  it,  but  without  doing  any  act  tending  to 
defeat  the  right  of  the  wife  to  an  absolute  property  therein,  no  actual 
delivery  by  him  to  her  is  necessary  to  complete  the  gift  to  her,  but  his  pos- 
session of  the  security  is  to  be  deemecAier  possession,  and  upon  his  death 
it  belongs  to  her  absolutely,  and  not  to  his  estate. 

2.  Thus,  where  the  defendant's  husband,  in  his  lifetime,  took  promissory  notes 
for  moneys  due  to*him,  in  her  name,  expressing  to  her  his  intention 
that  the  fund  was  to  be  a  gifl  to  her,  and  kept  the  *notes  for  a  time  in 
a  secretary  to  which  she  had  access,  and  subsequently  deposited  them  with 
his  firm  for  safe  keeping  during  bis  absence  from  home,  without  ever 
making  any  actual  delivery  to  her,  and  collected  the  interest  from  time  to 
time; 

HM^  that  upon  his  death  the  notes  belonged  to  her,  and  his  executor 
could  not  recover  the  possession  thereof  from  her. 

3.  An  executory  contract,  if  it  be  made  in  the  wife's  name,  or  the  joint  names 
of  herself  and  husband,  survives  to  the  wife  by  force  of  its  mere  form, 
without  reference  to  any  supposed  assignment  or  delivery  by  him  to  her. 
(Per  Robertson,  J.) 

(Before  Robertson,  White  and  Monell,  J.  J.) 

Heard,  November  7,  1862;  decided,  March  3,  1863. 

This  was  an  appeal  from  a  judgment  in  favor  of  the 
plaintiff,  on  a  verdict  recovered  on  a  trial  before  Mr.  Jostiee 
MOKGRIEF,  without  a  Jury,  in  April,  1862. 

This  action  was  brought  to  recover  possession  of  two 
promissory  notes  detained  by  the  defendant,  and  which 
the  plaintiff  claimed  constituted  a  part  of  the  estate  of  his 
testator. 

The  notes  were  dated,  respectively,  April  1, 1854,  and 
January  1,  1857;  one  for  six  thousand  dollars  and  the 
other  for  five  thousand  dollars,  and  were  each  payable  to 
the  order  of  Mrs.  Mary  Elizabeth  Simes,  the  defendant, 
who  was  the  wife  of  the  plaintiff's  testator. 

The  action  was  tried  by  the  Court,  without  a  Jury,  and 
the  Judge  found,  among  others,  the  following  facts : 
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That  in  the  lifetime  of  John  D.  Simes,  tbe  testatori 
Sarah  Simes,  his  sister,  became  indebted  to  him  in  the 
amounts  of  the  said  two  promissory  notes,  and  therenpcm 
made  and  delivered  the  same  to  him ; 

That  the  interest  accruing  upon  said  notes  was  paid  to 
said  John  D.  Simes  up  to  January  1st,  1860; 

That  the  notes  continued  in  the  possession  of  said  John 
H.  Simes  until  his  decease ; 

That  John  D.  Simes  died  about  June,  1860,  leaving  the 
defendant,  Mary  Elizabeth  Simes,  his  widow,  and  two 
infant  children,  him  surviving,  having  previously  made  his 
last  will  and  testament: 

That  after  the  decease  of  the  said  John  D.  Simes,  the 
said  two  promissory  notes  came  into  the  possession  of 
the  defendant,  his  widow,  by  flndiug  the  same; 

That  the  defendant  still  retains  possession  and  claims  to 
be  the  owner  of  the  said  notes,  and  refused  to  return  the  ' 
same  upon  the  demand  of  the  plaintiff. 

Upon  these  fsu^ts  the  Justice  adjudged  that  the  plaintiff 
was  entitled  to  a  return  of  the  notes;  or,  if  a  return  could 
not  be  had,  to  judgment  for  the  amounts  thereof,  with 
interest. 

The  defendant,  who  was  examined  as  a  witness,  testified, 
without  objection,  tlfat  the  first  she  knew  of  any  arrange^ 
ment  with  regard  to  the  notes  was  at  the  time  of  the  pur- 
chase of  a  house  in  Fifth  avenue,  in  consideration  of  which 
they  were  given,  when  Mr.  Scott,  (the  plaintiff,)  told  her 
he  had  proposed  to  Mr.  Simes  to  make  the  notes  payable 
to  her;  that  he,  (Simes,)  intended  to  give  the  amount  to 
her;  that  she  mentioned  to  Mr.  Simes  what/Mr.  Scott  had 
told  her,  and  he,  Simes,  said  it  did  not  originate  with  Mr. 
Scott,  that  it  was  his  own  intention.  She  further  testified 
that  the  notes  were  kept  in  the  secretary  in  the  fanilly 
sitting  room;  that  the  children's  bank  books,  his  will,  and 
other  notes,  and  railroad  securities,  were  kept  in  the  same 
place ;  that  Mr.  Simes  and  herself  each  had  a  key  to  the 
secretary,  but  she  could  not  say  in  what  part  of  the  secre^ 
tary  he  kept  the  notes,  because  she  did  not  care  to  know, 
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though  he  supposed  she  did  know;  that  shortly  before 
going  south,  (whither  he  went  for  the  benefit  of  his  health, 
in  March,  I860,)  he  took  from  the  secretary  a  package, 
which,  he  said,  contained  his  will ;  he  said  it  had  been 
sealed  up,  but  that  he  had  opened  it  to  put  inside  some 
notes  belonging  to  the  witness  and  the  children  ;  that  the 
notes  he  referred  to  were  his  sister's  notes  for  six  thousand 
dollars  and  five  thousand  dollars ;  that  he  said  he  would 
seal  the  package  up  and  put  it  in  the  safe  at  the  office. 

She  further  testified,  that  the  day  before  her  husband's 
death,  by  his  request,  she  sent  for  the  package,  he  inti- 
mating a  desire  to  alter  his  will ;  that  it  was  brought  to 
her,  and  that  she  put  it  in  a  trunk,  where  it  remained  until 
after  his  death ;  the  package  was  subsequently  opened  by 
Mr.  Scott,  who  returned  to  her  the  notes,  telling  her  to 
keep  them,  as  he  could  do  nothing,  or  had  nothing  to  do 
with  them. 

She  further  testified  that  Mr.  Simes  told  her  that  in  his 
will  he  had  not  given  her  money  outright  to  hold ;  that  he 
made  several  attempts  to  explain  the  will  or  its  coutents 
to  her,  but  that  she  was  never  willing  to  know  them ;  that 
he  told  her  he  had  given  her  outright  a  handsome  sum. 
She  also  testified  that  there  was  nothing  for  her  except 
the  two  promissory  notes. 

On  her  cross-examination,  she  stated  that  she  had  seen 
the  notes  before  her  husband  went  South  ;  that  he  showed 
to  her  the  payments  of  interest  on  the  back  of  them ;  that 
he  handed  them  to  her,  saying,  Sarah  has  paid  up  her 
interest. 

Leopold  Huffer,  a  witness  for  the  plaintiff,  testified  that 
he  was  a  partner  of  Simes ;  that  before  Simes  went  South, 
he  brought  the  package  to  the  store  and  put  it  in  the  safe ; 
that,  upon  receiving  a  request  from  the  defendant,  he  took 
the  package  to  Simes'  house,  but  that  it  was  not  opened ; 
that  he  found  Simes  unable  to  do  anything,  and  he  gave 
the  package  to  Mrs.  Simes. 

The  defendant  excepted  to  the  conclusions  of  the  Judge, 
and  appealed  firom  the  judgment  entered  thereon. 
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Danid  Lord^  for  defendant,  appellant 

L  These  facts  are  established  without  any  question. 

1.  That  the  notes  were  taken  in  the  name  of  the  wife, 
by  the  husband's  procurement.  And  that  he  intended  the 
notes  as  a  gift  to  her. 

2.  That  the  custody  of  the  vouchers  was  with  the  same 
original  purpose ;  that  it  was  not  in  exclusion  of  it ;  that 
it  was  in  connection  with  other  papers  which  he  held  for 
others,  and  with  the  acknowledgment  that  he  held  them 
for  her. 

3.  Moreover,  the  custody  of  the  securities  was'  such  as 
the  husband  always  has  of  choses  in  action  appertaining 
to  his  wife,  and  usually  has  of  securities  for  her  separate 

estate. 

II.  The  obligation  survived  to  her.  {Cheekly  v.  Cheeldy^ 
2  Shower,  247 ;  Day  v.  Pargrave,  reported  by  Dampibr, 
J.,  in  his  opinion  in  PhUliskirk  v.  PluckweU,  2  Maule  & 
8el.,  396 ;  Outers  v.  Madeley,  6  Mees.  &  W.,  425 ;  Smcard 
V.  OkeSy  3  Wels.,  H.  &  G.,  136 ;  Searpdlini  v.  Atcheson^  7 
Ad.  &  El.,  (N.  S.,)  864 ;  Allen  v.  Wilkins,  3  Allen,  (Mass.,) 
321 ;  Gibson  v.  Todd,  1  Bawle,  (Penn.,)  455 ;  Borst  v.  Spel- 
man,  4  N.  Y.  B.,  (4  Gomst.,)  284.)  So  held,  also,  in  the  case 
of  obligations  to  husband  and  wife  jointly.  (1  Bolle  Ab.» 
342 ;  Bar.  &  F.,  D. ;  Id.,  349,  citing  Yr.  Bk.,  43  Ed.  Ill,  10 ; 

Dendyn  v.  Browne,  Moore,  887 ;  Coppin  v.  ,  2  ?• 

Wms.,  496;  Christ's  Hospital  v.  Budgin,  2  Vem.,  683; 
Dalton  V.  Midland  Railway  Co.,  20  Eng.  L.  &  Eq.,  273, 
X>er  Jebvis,  Oh.  J. ;  Bicliards  v.  Richards,  2  B.  &  Ad.,  447 ; 
Beeve  Dom.  Eel.,  132.) 

III.  There  was  no  reducing  of  the  chose  in  action  into 
possession,  so  as  to  defeat  the  wife's  survivorship. 

1.  The  distinction  between  choses  in  action  and  other 
chattels,  personal,  is  well  established.  (Oo.  Litt.,  351,  h.; 
Richards  v.  Richards,  2  B.  &  Ad.,  447.) 

2.  The  custody  of  the  securities  by  the  husband  is  not  a 
reducing  into  possession. 

3.  Nor  is  the  receiving  of  interest  by  the  husband. 
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(Bart  V.  Stephens,  6  Ad.  &  EL,  [N*  S.,]  937 ;  SoarpeUini  v. 
Atcheson,  7  Id.,  864 ;  see  1  Eoper  H.  &  W.,  208,  ch.  V.,  ^  4.) 

4.  The  delivery  of  the  note  to  the  husband  made  it  an 
executed  gift  on  his  part. 

6.  As  a  voluntary  settlement,  there  was  enough  to  con- 
stitute it  a  valid  delivery  in  favor  of  the  wife.  {Clavering 
V.  Clavering,  2  Vem.,  473 ;  Boughton  v.  Boughton,  1  Atk., 
625 ;  Gamans  v.  Knight,  5  Barn.  &  Oress.,  671 ;  Scrugham 
V.  Wood,  15  Wend.,  546.) 

lY.  A  gift  from  husband  to  wife,  even  when  invalid,  at 
law,  i^  Talid  in  equity,  if  the  intention  be  clear.  {Borst  v. 
Spelman,  4  Oomst.,  284 ;  Lucas  v.  Lucas,  1  Atk..  270 ;  Fisher 
V.  Filbert,  6  Barr,  66 ;  Mews  v.  Mews,  21  Eng.  L.  &  E., 
656 ;  nile  recognized.) 

2.  The  intention  here  to  make  a  gifl,  is  entirely  dear 
and  repeatedly  expressed,  and  is  the  only  explanation  of 
the  taking  the  notes  in  the  wife's  name.  (See  Beeve  Dom. 
Eel.,  132.) 

G.  C.  Goddard,  for  plaintiff,  respondent. 

1.  The  notes  did  not  become  the  proi)erty  of  the  wife  by 
the  principles  of  the  common  law  applicable  to  gifts,  for 
there  was  no  delivery.  (3  Kent's  Com.,  6th  ed.,  435,  438 ; 
Harris  v.  Clark,  3  Oomst.,  113 ;  Huntington  v.  Gilmore,  14 
Barb.,  243  ;  Newfville  v.  Thompson,  3  Edw.,  92.)  j 

2.  The  defendant  did  not  acquire  any  title  to  or  property 
in.  the  notes  in  equity. 

The  evidence  does  not  establish  the  fact,*  in  such  man- 
ner as  a  Court  of  equity  requires,  that  the  husband  had 
given  the  notes  to  his  wife  and  made  them  her  property. 
(3  Edw.  Oh.,  92 ;  McLean  v.  Longlands,  5  Ves.,  71 ;  Walter 
T.  Hodge,  2  Swan.,  92 ;  Mews  v.  Mews,  21  Eng.  L.  and  Eq., 
558.)  Without  delivery  the  transaction  is  not  valid  as  an 
executed  gift.  {Harris  v.  Clark,  3  Oomst.,  113 ;  Tan  Deuse.% 
V.  Rowley,  4  Seld.,  358 ;  Gilchrist  v.  Stevenson,  9  Barb.,  13 
Brown  v.  Brown,  23  Id.,  566 ;  Hitch  v.  Davis,  3  Mary.  Oh. 
266.) 

If  any  presumption  arises  of  an  intention  to  set  apart 
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these  notes,  as  a  provision  for  the  wife,  from  the  fact  of 
th^  bding  drawn  payable  to  her,  this  is  rebutted  by  the 
other  facts  of  the^  case ;  namely,  that  the  hasband  kept 
control  of  the  notes ;  that  he  never  delivered  them  to  his 
wife  as  her  property ;  nor  treated  them  as  sach ;  but  received 
and  used  the  interest  as  if  he  regarded  the  notes  as  his  own^ 

With  the  aid  of  this  presumption  the  case  of  defendant 
is  not  brought  by  the  evidence  within  the  rule  above 
referred  to,  as  to  what  shall  constitute  sufficient  evidence 
of  a  gift  fi'om  husband  to  wife. 

The  question  of  a  right  by  survivorship  as  of  choses  in 
action  of  the  wife  not  reduced  to  possession,  does  not  arise, 
until  it  is  established  that  the  notes  belonged  to  her. 

Kor  can  it  be  said  that  the  giil  was  conditional  and 
future,  to  takfi  effect  if  not  revoked,  on  the  death  of  the 
husband,  as  a  donatio  mortis  camd.  Of  this  it  had  not 
the  requisites.  {Sarris  v.  Clarke  3  Oomst.,  121.) 

Neither  law  or  equity  recognize  a  third  class  of  gifts, 
which  are  neither  gifts  in  presently  nor  gifts  causA  mortis. 

A  gift  must  be  the  one  or  the  other.  If  in  presenti^  the 
property,  is  then  vested  and  in  the  control  of  the  donee 
from  the  moment  the  gift  is  made. 

If  it  is  to  wait  the  donor's  death  to  determine  whether  it 
vests,  it  must  have  the  requisites  of  a  gift  mortis  causd;  or 
the  formalities  of  a  last  will;  or  of  a  noncupative  will. 

The  right  of  survivorship  in  a  wife  applies  only  to  choses 
in  action  which  have  once  vested  in  her,  involving  no 
question  of  gift  from  the  husband. 

There  are  no  considerations  of  policy  which  slfonld  lead 
to  the  adoption  of  a  rule  in  such  cases,  less  carefully 
guarded,  or  of  less  certainty  than  the  one  above  cited.  A 
departure  from  such  rule  would  leave  no  rule. 

By  the  Court — Monell,  J.  There  can  be  no  doubt, 
from  the  evidence  in  this  case,  that  Simes  intended  to 
make  a  gift  to  his  wife  of  the  two  promissory  notes.  The 
circumstance  of  his  taking  the  notes  payable  to  the  order 
of  his  wife,  would  of  itself  sufficiently  in^cate  the  intention 
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to  make  the  gift.  Bat  if  thk  were  not  so,  the  evidence  of 
Mrs.  Simes,  which  was  not  objected  to,  and  which  is 
nowhere  contradicted,  relieves  the  case  from  any  doubt 
on  that  subject.  She  testifies  to  his  declared  intention  to 
make  the  gift,  and  the  adoption  of  the  particular  form  in 
jvhich  it  was  made,  was  as  effectual  to  consummate  his 
design  as  if  it  had  been  given  to  her  out  and  out  by  his  wilL 

Had  the  notes  been  delivered  to  her  by  her  husband, 
and  continued  in  her  actual  possession  until  his  death,  no 
one  would  question  the  completeness  of  the  gitl,  or  that 
she  could  hold  them  as  .against  his  representatives. 

The  Justice  has  found,  as  a  fact,  that  the  notes  continued 
in  the  possession  of  Simes  until  his  decease,  and  that  after 
his  decease  they  came  into  the  possession  of  the  defendant 
by  finding. 

The  question,  then,  to  be  determined,  is  whether  the 
continued  possession  of  the  notes  by  the  husband,  daring 
his  life  and  until  his  death,  prevented  the  gift  from  taking 
effect. 

There  never  was  any  actual  delivery  of  the  notes  to 
the  defendant  during  the  life  of  her  husband,  unless  the 
delivery  testified  to  by  the  witness  Huffer  can  be  so  con- 
sidered. They  were  taken  by  Simes,  the  consideration 
moving  from  himself,  and  were  always  in  his  custody.  He 
could,  at  any  time,  have  received  the  money  and  discharged 
the  obligation,  or  he  might  have  prosecuted  the  maker  and 
collected  the  amount.  Had  he  done  so,  the  money  would 
have  been  absolutely  his,  and  his  wife  could  have  had  no 
claim  whatever  upon  him,  or  upon  his  representatives.  But 
he  did  not  do  so.  He  exercised  no  exclusive  act  of  owner- 
ship over  the  notes,  but  suffered  them  to  remain  intact, 
merely  receiving  the  accruing  interest  to  a  period  shortly 
previous  to  his  death. 

The  possession  by  the  husband  of  the  wife^s  choses  in 
action  is  the  possession  of  the  wife.  At  law  they  are  one 
person,  and  the  possession  of  herself  is  always  that  of  the 
husband.  {McNeiU  v.  Arnold^  17  Ark.,  154 ;  Lee  v.  Matthews, 
10  Ala.,  682.) 
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Ko  actual  delivery  to  the  defendant  was  necessary  to 
constitate  it  an  execnted  gift.  The  taking  the  security  in 
her  name  constituted  the  gift,  and  its  retention  in  his  cus- 
tody was  a  delivery  to  her. 

In  WUde  v.  WiMe,  (cited  in  1  Bright's  H.  &  W.,  32,)  Lord 
EiJ)Bir  said,  the  purchase  of  stock  by  the  husband,  in  the 
joint  names  of  himself  and  wife,  was  prima  facie  a  gift 
to  her  in  the  event  of  her  surviving,  unless  evidence  was 
produced  of  cotemporaneous  acts,  showing  a  contrary 
intention.  And  Bright  says,  (p.  32,)  the  wife  may  take 
from  the  husband,  by  purchase  made  by  him  in  her  name, 
or  in  their  joint  names,  which  will  be  presumed  to  have 
been  intended  as  a  gift  and  advancement  to  her,  and  on 
surviving  her  husband  she  will  be  entitled.  {Kingdame  v. 
Bridges,  2  Vem.,  67 ;  Glaister  v.  Hewer,  8  Ves.,  199.) 

In  Day  v.  Pargrave,  (cited  in  2  Maule  &  Sel.,  396,)  Lee, 
Ch.  J.,  held  that  when  a  bond  was  given  to  the  wife  during 
coverture,  no  action  will  lie  for  it  by  the  wife  solely ;  but 
fhey  may  have  a  joint  action  during  their  lives,  or  the 
husband  may  bring  such  action  daring  coverture  in  his 
own  name ;  yet  if  he  does  not,  it  survives  to  the  wife. 

In  Gaters  v.  Maidey,  (6  Mees.  &  W.,  423,)  a  promissory 
note  was  given  to  the  wife  during  coverture.  Fabkb,  B. 
says :  "When  a  chose  in  action,  such  as  a  bond  or  note,  is 
given  to  a  feme  covert,  the  husband  may  elect  to  let  his 
wife  have  the  benefit  of  it ;  or  if  he  thinks  proper,  he  may 
take  it  himself;  and  if,  in  this  case,  the  husband  had 
in  his  lifetime  brought  an  action  upon  this  note  in  his 
own  name,  that  would  have  amounted  to  an  election  to 
take  it  himself,-  and  to  an  expression  of  dissent  on  his 
part  to  his  wife's  having  any  interest  in  it.  On  the  other 
hand,  he  may,  if  he  pleases,  leave  it  as  it  is,  and  in  that 
case,  the  remedy  on  it  survives  to  the  wife." 

In  Scarpellini  v.  Atcheeon,  (7  Adol.  &  El.,  N.  S.,  864,)  the 
plea  was  that  the  note  was  given  to  the  wife,  and  that 
the  husband  "  elected  to  take  and  have  the  said  note  in 
his  marital  right."  On  demurrer,  it  was  held  that  it  wa43 
to  be  considered  rather  as  the  legal  conclusion  from  the 
Bosw. — ^VoL.  X       41 
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facte  stated,  than  as  an  averment  sufficient  in  itself,  and 
the  plea  was  overruled. 

In  Chrisfs  Hospital  v.  Budging  (2  Vern.,  683,)  the  hus- 
band had  lent  out  money  in  the  names  of  himself  and 
wife,  upon  bond  and  mortgage  taken  in  their  joint  names, 
and  she  x^as  regarded  as  a  joint  purchaser  and  entitled  to 
the  securities  by  survivorship. 

In  Dummer  v.  Pitcher,  (5  Simons,  36,)  the  husband  trans- 
ferred two  sums  of  bank  annuities  into  the  names  of  him- 
self and  wife,  and  died  in  her  lifetime.  It  was  held  that 
the  wife  surviving  her  husband  became  absolutely  entitled 
to  the  stock,  there  beiug  nothing  to  show  that  the  husband 
Intended  that  the  transfers  should  have  any  operation  but 
what  they  legally  had. 

In  Nash  \.  Nash,  (2  Mad.  0.  0.,  133,)  the  father  of  a 
married  woman  had  drawn  a  check  on  his  bankers  for 
£10,000,  in  favor  of  his  daughter,  which  she  presented  at 
the  bank  and  took  from  them  a  promissory  note  for  the 
sum,  payable  on  demand,  and  gave  it  to  her  husband. 
He  afterward  applied  to  the  bankers  for  £1,000  of  the 
money,  which  was  paid  to  him,  and  he  received  the  interest 
on  the  remainder  during  his  life,  but  never  was  paid  any 
more  of  the  principal.  He  died  and  his  wife  survived 
him.  A  bill  was  filed  praying  that  the  £9,000  might  be 
declared  to  be  part  of  his  personal  estate,  but  the  Vice 
Ohancellor  held  that  the  note  survived  to  the  wife. 

In  Eanian  Catholic  Orphan  Asylmn  v.  Strain^  {2  Brad£, 
34,)  the  husband  deposited  $1,400  of  his  own  money,  and 
took  a  certificate  of  deposit  in  the  joint  names  of  himself 
and  wife.  This  was  held  to  be  primu  facie  a  gift  by  the 
husband  to  the  wife,  in  case  she  survived  him,  and  that 
not  having  been  disturbed  in  his  lifetime,  it  became,  on 
his  decease,  the  absolute  property  of  the  wife. 

All  the  cases  to  which  we  have  here  referred,  clearly 
establish  the  right  of  the  wife  to  take  by  survivorship,  in 
cases  where  the  security  is  taken  in  the  joint  names  of 
the  husband  and  wife.    One  of  them,  Nash  v.  Nash^  and  the 
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text  from  Bnght's  H.  &  W.,  applies  the  same  rule  where 
the  security  was  taken  in  the  name  of  the  wife  alone. 

It  would  be  difficult  to  discover  a  difEerence  between 
the  two  cases.  Where  the  husband,  intending  to  make  the 
gift,  takes  the  security  in  her  name,  instead  of  their  joint 
names,  it  furnishes  stronger  and  more  satisfactory  evi* 
dence  of  the  intention;  and  the  fact  that  it  remained 
undisturbed  by  him,  is  proof  of  the  irrevocability  of  the 
gift,  he  not  having  done  any  act  tending  to  defeat  the  right 
of  the  wife  to  an  absolute  property  in  the  notes  after  his 
death.  The  receipt  of  the  accruing  interest  by  the  hus- 
band was  not  an  appropriation  of  the  principal.  In  Burr 
V.  Sherwoody  (3  Bradf.,  85,)  it  was  held  that  the  receipt  of 
dividends  on  stock  standing  in  the  name  of  the  wife,  only 
reduces  the  dividends  into  possession,  and  not  the  stock. 
And  see  Nash  v.  Nash^  (supra.) 

Upon  a  full  consideration  of  the  facts  in  this  action  and 
of  the  cases  to  which  I  have  referred,  it  appears  clear  to 
me  that  this  was  a  gift  to  the  wife ;  that  the  delivery,  so 
essential  to  a  valid  gift,  was  complete ;  that  the  possession 
by  the  husband  was  the  possession  of  the  wife,  and  that 
'  he  not  having  done  any  act  signifying  a  different  inten- 
tion, or  by  which  he  revoked  the  gift  and  regained  the 
property,  upon  his  death  the  notes  became  absolutely  her's. 

Upon  this  view,  it  follows  that  the  learned  Justice  erred 
in  his  conclusion  that  the  plaintiff  was  entitled  to  a  return 
of  the  notes,  or  to  a  judgment  for  their  amount. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

BoBEBXSON,  J.  The  civil  siatw  of  a  married  woman  is 
not  lost,  but  only  in  abeyance  during  marriage.  In  equity 
she  always  could  have'  a  separate  status  from  her  hus- 
band^s ;  and  she  now  has,  at  law,  in  this  State.  Husbands, 
in  equity,  have  always  been  capable  of  being  trustees  for 
their  wives,  and  contracts  could  always  be  made  with  mar- 
ried women  jointly  with  their  husbands,  or  separately,  to 
be  enforced  by  their  husbands  during  the  marriage,  or  by 
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the  wife  afterward.  Thus  in  Day  y.  Pargrave^  (cited  in  2 
Maule  &  Selw.,  396,)  Oh.  J.  Leb  held  that  an  action  on  a 
bond  to  a  wife  survived  to  her  after  her  husband's  death. 
In  Gatera  v.  Maddey,  (6  Mees.  &  W.,  423,)  Pabke,  B.,  held 
the  same  doctrine  in  regard  to  a  promissory  note  to  a  wife 
In  ScarpeUini  v.  Atcheson^  (7  Ad.  &  El.,  N.  S.,  864,)  a  plea  of 
an  election  by  a  husband  to  take  a  note  to  his  wife  in  his 
marital  right,  was  held  bad*  In  Chrisfs  Hospital  v.  Budgin^ 
(2  Yem.,  683,)  a  bond  to  a  husband  and  wife  was  held  to 
survive  to  the  wife.  In  N€Lsh  v.  Nash^  (2  Mad.  G.  0.|  133,) 
a  promissory  note  to  a  married  woman  was  held  to  survive 
to  her,  though  she  had  delivered  it  to  her  husband,  and 
he  had  received  part  of  the  sums  due  on  it  and  interest  to 
his  death.  In  Roman  Catholic  Orphan  Asylum  v.  Stiam^ 
(2  Bradf.,  34,)  a  certificate  of  deposit  in  favor  of  a  hus- 
band and  wife,  was  held  to  survive  in  favor  of  the  latter. 

These  cases  show  that  a  married  woman  is  not  disabled 
from  being  the  beneficiary  of  a  promise  during  coverture ; 
she  is  merely  a  promisee  for  her  husband's  benefit  during 
his  life,  if  he  chooses  to  enforce  it  But  if  he  neglects  to 
do  it,  the  moment  she  becomes  sui  juris  by  the  termina- 
tion of  the  matrimonial  relation,  she  can  enforce  her  rights 
in  her  own  name. 

It  is  by  force  of  the  form  of  the  contract  in  such  cases, 
that  the  married  woman  is  entitled,  after  her  husband's 
death,  to  the  performance  of  it  in  an  action  at  law,  and 
not  by  virtue  of  any  supposed  assignment  of  it  by  her  hus- 
band to  her.  The  doctrine  of  gifts  of  chattels  or  choses  in 
action  in  his  name,  is  entirely  different.  In  such  cases 
equity  must  step  in  to  enforce  and  complete  an  imperfect 
gift.  Where  a  complete  trust  and  trustee  is  created  by  a 
writing,  there  can  he  no  doubt  that,  if  a  married  woman 
is  the  cestui  que  trusty  she  has  a  right  to  the  proceeds,  but 
the  action  must  be  in  the  name  of  the  trustee. 

In  the  case  of  an  executed  transfer  of  stock  or  chattels, 
it  may  be  necessary  to  have  recourse  to  the  presumption 
of  an  intended  gift  by  the  husband,  by  taking  it  in  the 
joint  names  of  himself  and  wife.    (Per  Ld.  Elden  in  WUde 
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V.  Wildey  cited  in  1  Bright,  Hus.  &  W.,  32;  Kingdome  v. 
Bfidgesj  2  Vern.,  67 ;  Qlaister  v.  Heevery  8  Ves.,  99 ;  Dum- 
mer  v.  Pitcher^  5  Simmons,  35.)  An  executory  contract 
by  its  mere  form  survives  to  the  wife,  when  made  in  her 
name,  or  the  joint  names  of  herself  and  her  husband. 

There  was  but  one  mode  of  putting  an  end  to  the  wife*s 
right,  which  was  by  the  husband's  reducing  the  chose  in 
action  into  possession  in  his  life.  The  receipt  of  the  mere 
interest  is  not  sufficient  for  the  purpose.  {Burr  v.  Sherwood^ 
3  Bradf.,  85;  Nash  v.  Nash,  uii  sup.) 

I  concur  in  the  view  that  judgment  should  be  given  for 
the  defendant,  with  costs. 


BoBEBT  B.  MiLiiiKiK,  Plaintiff  and  Bespondent,  v.  Mabia 
L.  Dehon,  Executrix  of  the  last  will  and  testament  of 
Theodore  Dehon,  deceased,  Defendant  and  Appellant. 

L  A  pledgee  is  entitled  to  notice  of  the  time  and  place  of.  sale  of  the  thing 
pledged,  unless  his  right  thereto  has  been  waived  or  surrendered  by  con- 
sent 

%  A  stipulation  in  the  agreement  of  pledge,  that  the  pledgee  "  may  sell  at 
public  or  private  sale,  or  otherwise  at  his  option,"  does  not  authorize  him 
to  sell  at  private  sale  without  giving  the  pledgor  such  previous  notice  of 
time  and  place. 

(Before  Bosworth,  Ch.  J.,  and  Robertson  and  Barbour,  J.  J.) 
Heard,  December  1,  1862 ;  decided,  March  14,  1863. 

The  action  was  brought  to  I'ecover  the  value  of  certain 
cotton  pledged  by  the  plaintiff  to  the  defendant's  testator, 
and  alleged  to  have  been  sold  by  the  latter  without 
authority,  and  in  violation  of  the  rights  of  the  plaintiff. 

The  cause  came  on  to  be  tried  before  Mr.  Justice 
MoNELL  and  a  Jury,  on  the  13th  and  14th  days  of  Tebru- 
ary,  1862.    The  following  facts  appeared : 

In  Kovember,  18C0,  the  testator  of  the  defendant  (Mr. 
Dehon)  lent  the  plaintiff  $7,000,  and  took  storage  receipts 
from  him  for  130  bales  of  cotton,  to  be  held  as  security  for 
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the  lepayment  of  the  loan.     The  plainttiT  Btated  tbe 
tenns  upon  which  Buch  cottou  was  delivered,  in  a  amid- 
taneous  letter,  inclosing  such  storage  receipts.     After 
stating,  in  such  letter,  the  inclosure  of  the  storage  receipts 
and  an  invoice  of  the  merchandise,  and  also  its  value, 
($8,450,)  the  plaintiff  added,  ''I  consign  this  to  you /or 
mU^  and  on  this  consignment  would  like  an  advance  of 
$7,000  (being  about  lOf  cents  per  lb.)  on  your  note,  at  sixty 
days  from  date,  with  the  understanding  that,  on  the  4Ui 
day  of  January  next,  I  will  pay  you  in  cash,  less  five  days' 
*  interest,  the  above  amount,  (say  $7,000,)  with  one  per  cent 
commission  for  the  loan  of  this  advance ;  and,  in  de&ult 
of  so  doing,  the  right  is  hereby  given  you  of  selling  this 
merchandise  at  public  or  private  sale,  or  otherwise,  at  your 
option,  for  the  most  it  will  bring ;  and  the  same  right  is  to 
be  exercised  by  you,  should  a  decline  occur  in  the  market 
value  of  said  merchandise,  and  I  fail,  whenever  demanded, 
to  deposit  in  cash  sufficient  to  cover  such  decline ;  so  that 
at  all  times  you  may  have  a  margin  of  1^  cents  per  lb." 
The  letter  then  provided  for  an  additional  commission  in 
case  of  a  sale  by  reason  of  default,  with  charges;  any 
surplus  to  be  paid  to  the  plaintiff,  and  he  to  make  good 
any  deficiency. 

The  actual  weight  of  the  cotton  was  proved  to  be  such 
as  to  make  the  advance  above  llj-  cents  per  pound,  and 
the  margin  of  li  cents  would  increase  that  to  nearly  12^ 
cents  per  pound.  On  the  26th  of  December,  1860,  the 
defendant's  testator  sold  it  on  the  usual  credit,  at  private 
sale,  for  Hi  cents — being  the  highest  price  obtainable  for 
it  in  such  a  mode  of  sale,  and  a  fair  market  price  therefor. 

Conflicting  evidence  was  introduced  of  a  demand  or 
notice  to  the  plaintiff's  agent  by  the  defendant's  testatoTt 
before  his  sale  of  the  cotton,  requiring  a  further  payment 
or  margin.  The  authority  of  such  agent  was  also  the  sub- 
ject of  contradictory  testimony.  The  agent  was  also 
proved  to  have  asked  for  time  in  which  to  make  further 
deposits,  or  give  a  further  margin  before  the  sale ;  which 
the  defendant's  testator  refused. 
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It  was  proved  that  the  plaintiff  was  aware  that  samples 
of  the  cotton  were  in  the  office  of  the  broker  by  whom  the 
sale  was  made. 

The  Oourt  left  the  question  of  the  authority  ol^  the  agent 
to  receive  a  notice  or  demand  to  make  the  margin  good, 
and  the  question  of  the  fact  of  such  notice  or  demand,  to 
the  Jury ;  and  instructed  them  that  if  they  found  such 
authority  and  demand,  and  it  was  not  complied  with,  their 
verdict  should  be  for  the  defendant  To  this  instruction 
the  i>laintiff's  counsel  excepted. 

The  plaintiff's  counsel  also  requested  the  Oourt  to  charge 
that  the  notice  to  redeem  should  have  been  given  to  the 
plaintiff  i)er8onally,  and  also  that  notice  of  the  sale  anfl 
its  time,  place  and  manner  should  have  been  given,  which 
the  Oourt  refused,  and  the  plaintiff's  counsel  excepted  to 
such  refusal. 

The  Jury  found  a  verdict  for  the  defendant,  and  judg- 
ment was  suspended  until  the  exceptions  were  heard  and 
disposed  of  at  Cteneral  Term. 

E.  W.  Stoughton,  for  the  plaintilt ;  — 

Oited,  Steams  v.  Marsh,  (4  Denio,  227;)  Wheeler  v. 
Newbould,  (16  N.  Y.  E.,  392 ;)  Wilson  v.  Little,  (1  Sandf.  S. 
O.  B.,  351 ;)  Same  case,  (2  Oomst.,  443 ;  Cartelyou  v.  Lan- 
sing (2  Oaine's  Oases  in  Error,  200 ;  2  Kent's  Oom„  marg., 
p.  581,  583 ;)  Brown  v.  Ward,  (3  Duer,  660 ;  1  Parsons  on 
Oont,  marg.,  p.  621,  &c. ;)  Dykers  v.  AUen,  (7  Hill,  497.) 

D.  B.  Eaton,  for  the  respondent. 


\  By  the  Ooubt — Eobebtson,  J.    In  this  case  the  Jury 

\  found  for  defendant,  and  upon  the  questions  of  the  fall  in 

the  value  of  the  cotton,  so  as  to  require  a  payment  of  part 
of  the  advance,  as  well  as  the  notice  to,  or  demand  upon, 
the  defendant's  agent,  and  his  authority  to  receive  it,  and 
the  evidence  is  sufficient  to  sustain  such  finding.  But  the 
graver  question  remains,  whether  the  plaintiff  was  entitled 
to  notice  of  the  mode,  time  and  place  of  sale. 
Until  the  cotton  was  actually  sold  to  repay  the  advances 


828         OASES  m  THE  SUPEEIOE  OOUET. 

MilUken  y.  Dehon. 

■  ■'■'"■'  »  ■-  ■  '    ■  » 

upon  it,  the  plaintiff  had  a  right  to  redeem  it,  and,  when 
it  was  so  sold,  to  use  every  means  to  have  it  bring  the 
highest  price,  by  diffusing  knowledge  of  the  sale,  and  pro- 
curing competitors  for  the  purchase,  unless  he  surrendered 
those  rights  by  express  contract.  The  necessity  of  judicial 
proceedings  to  warrant  the  sale  of  pledged  property,  which 
were  at  first  required,  arose  from  the  indulgence  of  the 
law  to  the  pawnor,  so  as  to  permit  him  to  redeem  the  pro* 
perty  at  the  last  moment,  before  it  was  sold ;  or,  if  he  could 
not,  to  use  his  efforts  to  have  it  bring  the  best  price  it 
could.  His  remaining  interest  or  equity  of  redemption 
entitled  him  to  that  intervention,  in  the  act  of  sale,  which 
was  to  deprive  him  of  it.    A  public  sale  was  required  to 

insure  the  benefit  of  competition,  but  notice  of  it«  time  and 
place  was  also  required.  The  law  did  not  assume,  merely 
by  the  sale  being  public,  the  property  would  necessarily 

bring  the  highest  price,  without  the  aid  of  the  pawnor. 

When  mere  notice  of  the  sale  was  allowed  by  law,  as  a 
substitute  for  judicial  proceedings,  the  right  of  the  pawnor 
was  still  preserved,  in  his  being  entitled  to  notice  of  the  time 
and  place,  so  as  to  give  him  an  opportunity  to  redeem  or 
to  procure  purchasers.  (Sart  v.  Ten  Eyck^  2  Johns.  Oh.,  62  ; 
Opinion  of  Kent,  J.,  Cortelyou  v.  Lansing,  2  Oai.  Oa.,  200 ; 
Garlick  y.  JanieSy  12  Johns.,  146 ;  Stearns  v.  Marsh,  4  Den., 
227,  per  Jbwbtt,  J. ;  Wheeler  v.  Netvhould,  16  N.  T.  E., 
392 ;  Marjleld  v.  Ooodhuey  3  Oomst.,  62 ;  2  Kent's  Com., 
581,  583,  [marg.  paging,]  7 ;  1  Parsons  on  Oont.,  [marg. 
paging,]  621.)  Any  defect  in  the  length  of  the  time  of 
notice  or  objection  to  the  place  of  sale,  may  be  waived, 
Willoughlnf  y.  Comstock,  (3  Hill,  389,)  otherwise  reasonable 
notice  must  be  given;  and  although  a  notice  may  be 
waived  by  contract,  a  demand  must  be  made  after  the 
debt  becomes  due,  before  a  sale  can  be  made.  (WUson  v. 
Littte,  1  Sandf.,  351 ;  2  Oomst.,  443.) 

Of  course  all  or  any  of  the  pawnor's  rights  can  be 
waived  or  modified  by  consent,  including  notice  of  the 
time  and  place  of  sale.  There  is,  however,  no  express 
waiver  of  such  notice  in  the  case  before  us.    But  it  is 
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claimed  that  it  was  waived  impliedly  and  virtaally,  by  the 
permission  to  sell  at  public  or  private  sale,  at  the  defend- 
ant's option.  This  is  undoubtedly  so,  if  a  private  sale  is 
incompatible  with  notice  of  the  time  and  place  of  sale ; 
in  other  words,  whether  giving  notice  of  a  private  sale  is 
impossible,  or  so  highly  impracticable  as  to  defeat  the 
object  of  the  Bale,  because  that  would  substantially  take 
away  the  right  of  election.  There  does  not  appear,  in  this 
ease,  to  haye  been  notice  given  of  even  an  election  to 
exercise  the  power  to  sell  privately,  instead  of  publicly, 
which  is  usual  where  a  right  of  election  exists.  At  all 
eventa,  such  evidence,  if  it  existed,  was  withdrawn  from 
the  consideration  of  the  Jury.  From  all  that  happened, 
it  does  not  appear  that  the  plaintiff  had  any  reason  to 
know  when  or  how  the  defendant's  testator  intended  to 
sell  the  cotton,  or  how  much  time  he  would  have  to  make 
efforts  to  redeem  or  to  procure  purchasers.  Virtually, 
from  the  time  that  the  defendant's  testator  gave  notice 
that  he  intended  to  sell,  the  property  became  his,  so  far  as 
any  right  of  the  plaintiff  to  redeem  was  concerned. 
Perhaps  it  would  not  always  be  very  convenient  to  give 
notice  to  a  pawnor  of  an  intended  private  absolute  sale 
to  a  particular  purchaser,  because  it  could  not  always  be 
determined  when  the  negotiations  were  to  be  closed. 
Still,  a  conditional  agreement  with  a  purchaser  t6  buy,  to 
be  closed  at  a  certain  time,  if  the  pawnor  did  not  redeem, 
might  be  made,  and  notice  given  to  the  latter  of  such 
time,  and  that  the  sale  would  be  closed  unless  he  redeemed 
by  that  time,  paying,  the  debt  and  interest,  and  expenses 
of  making  such  sale.  Possibly,  in  such  case,  the  uncer- 
tainty of  the  sale  might  make  the  terms  of  sale  less  advan- 
t£^eous  to  the  pawnor,  but  he  would  have  no  right  to 
complain,  as  he  himself  conferred  the  right  of  selling  pri- 
vately. Notice  might  also  be  given  of  the  day  of  sale, 
and,  if  it  was  to  be  made  by  an  agent,  of  his  agency,  and 
then  the  pawnor  would  know  his  latest  time  to  redeem, 
and  where  to  send  purchasers.  Changing  the  mode  of 
sale  does  not  necessarily  deprive  the  pawnor  of  all  means 
Bosw. — ^VoL.  X.       42 
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of  preventing  a  sacrifice  of  his  property ;  and,  however 
much  of  the  trouble  and  expense  of  a  public  sale  a  pawnee 
may  be  relieved  from,  by  authority  to  sell  privately,  if  his 
authority  only  extends  to  change  the  mode  of  sale,  and  he 
is  not  relieved  from  giving  notice,  he  is  still  bound  to  give 
the  pawnor  an  opportunity  to  redeem  his  pledge  before  he 
is  foreclosed*  The  privilege  must  be  taken  and  exercised 
with  the  burden. 

These  principles  evidently  governed  this  CSourt  in  the 
decision  in  Andrews  v.  ClerKe,  (3  Bosw.,  687.)  In  that 
case,  the  defendant  had  certain  stock  of  the  plaintiff, 
as  security  for  certain  advances,  and  it  waa  agreed,  as  in 
this  ca$e,  that  in  case  of  a  fall  of  the  market  value,  which 
the  plaintiff  was  bound  to  watch,  if  the  plaintiff  did  not 
repay  enough  of  the  advances  to  leave  the  stock  a  good 
security  for  the  residue,  the  defendant  might  sell  such 
sCock  at  the  New  York  exchange  board,  a  private  associa- 
tion of  persons  dealing  in  the  buying  and  selling  of  stocks 
in  the  Oity  of  New  York.  There  was  no  waiver  of  notice 
in  the  agreement  between  the  parties.  After  a  fall  in  the 
price  of  the  stock,  it  was  sold  at  such  board  at  the  highest 
market  price  of  the  day  of  sale,  leaving  the  plaintiff  in 
debt  for  a  deficiency  of  such  price,  in  repaying  such 
advances.  This  Oourt  held  that  *^  the  defendant  could  not 
lawfully  sell  the  stockf  without  first  notifying  the  plaintiff  of 
the  time  and  place  of  saie^^  even  if  it  hml  been  the  duty 
of  the  latter  to  furnish  further  security  on  the  morning  of 
the  sale.  They  further  held,  that  the  authority  to  sell  con- 
ferred no  power  which  the  law  had  not  granted  to  every 
pledgee,  in  case  of  a  default  in  paying  the  debt,  (referring 
to  the  cases  of  Steams  v.  Marsh  and  Wilson  v.  Littley  uH 
Slip.,  who  seek  to  sustain  the  position,)  and  no  more  than 
every  power  to  sell  contained  in  a  mortgage,  which  does 
not  provide  how  or  when  a  sale  shall  take  place ;  and  the 
Oourt  then  added :  "  It  will  not  be  pretended,  in  such  a 
case,  the  mortgagee  could,  by  a  private  sale,  without 
notice  to  the  mortgagor,  cut  off  his  equity  of  redemption." 

That  case  is  precisely  similar  to  this,  as  regards  the  ques- 
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tion,  in  all  substaDtial  charaeteristics.  In  both  the  cases 
the  debt  became  due  on  the  failure  of  the  borrower  to 
bring  it  within  a  certain  distance  from  the  market  value 
of  the  stock  or  property  pledged.  In  that,  the  sale  was 
to  take  place  at  the  board  of  brokers,  which  is  to  a  certain 
extent,  private,  as  the  public  can  only  compete  at  it  by 
employing  one  of  the  members,  and  are  not  present  at  its 
sittings.  The  difficulty  of  giving  notice  of  a  sale  at  that 
board  would  be  nearly  as  great  as  at  a  private  sale.  There 
is  no  announcement  made  there  of  the  ownership  of  the 
stock  sold,  and  the  owner  of  it  could  not  collect  bidders 
to  attend  and  offer  for  it,  unless  they  employed  one  of  the 
members.  Notice  of  the  time  of  sale,  however,  was  as 
essential  in  one  case,  as  in  the  other  the  right  to  have  an 
opportunity  to  redeem.  A  private  does  not  necessarily 
become  a  secret  sale,  depriving  the  owner  of  the  equity  of 
iedemi>tion,  of  all  knowledge  of  both  time  and  place  of 
sale.  The  law  only  requires  a  reasonable  notice  in  case 
of  a  private  sale.  The  day  may  be  fixed,  and  a  period 
allowed  within  which  the  sale  is  to  be  made  on  that  day. 
Even  in  a  public  sale,  the  moment  of  sale  is  not  fixed  by 
the  notice,  or  expected  to  be  adhered  to.  In  this  very  case, 
the  property  was  in  the  hands  of  the  testator's  agents  for 
ten  days  after  the  demand  of  an  additional  deposit.  If 
the  property  had,  during  that  time,  risen  in  value,  so  as  to 
leave  sufficient  margin,  could  the  defendant's  testator  have 
dold  without  notice,  at  any  future  time,  on  account  of  the  * 
previous  failure  to  keep  such  margin  ?  Or,  would  not  the 
plaintiff,  after  such  rise,  if  he  did  not  receive  any  notice  of 
sale,  rather  have  had  a  right  to  presume  that  there  was  no 
intention  to  sell  ?    It  seems  reasonable  that  he  should. 

The  sale,  under  the  power  to  sell  to  reimburse  advances, 
was  therefore  irregular,  and  afforded  no  protection  to  the 
defendant's  testator  from  liability  for  the  value  of  the  pro- 
perty. The  original  agreement,  however,  contains  a  clause 
that  the  plaintiff  *' consigned  such  merchandise  to  the  • 

defendant's  testator  for  sale"    generally.    It  does  not 
appear  very  clearly,  from  the  testimony,  what  the  nature 
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of  the  business  of  the  parties  was,  except,  that  once  before, 
the  defendant's  testator  had  shipped  goods  for  the  plain- 
tr£f,  to  a  house  in  Liverpool,  for  sale,  on  which  the  former 
made  advances  and  conducted  the  correspondence*  An 
extra  commission  of  one  per  cent  was  allowed  in  this  case, 
for  the  advances,  and  an  additional  commission  in  case  of 
a  sale  on  default,  and  customary  charges.  Unless  some 
duty  was  to  be  performed,  in  reference  to  the  goods,  such 
commissions  would  seem  to  have  made  the  contract 
usurious,  which  is  not  to  be  presumed.  If  the  defeudant's 
testator  sold  under  a  general  authority  as  a  factor,  he 
would  not  be  responsible,  except  for  indiscreet  sales ;  but 
there  was  no  evidence  of  any  such  authority,  and  the 
charge  and  verdict  did  not  proceed  on  that  ground. 

The  verdict,  therefore,  should  be  set  aside,  and  a  new 
trial  ordered,  aud  judgment  reversed  on  such  verdict,  with 
costs  to  abide  the  event.* 


Saiiah  Bbainbed,  Plaintiff,  v.  The  New  Yoek  and  Har- 
lem Bailboab  Oompany,  Defendants. 

1.  Bonds  of  railroad  companies  and  other  corporations,  payable  to  A.  or  his 
assigns,  and  assigned  by  A.  in  blank,  are  transferable  by  delivery ;  and  a 
purchaser  of  such  a  bond,  suing  the  obligors  thereon,  need  not^  in  the  first 
instance,  give  evidence  to  connect  his  purchase  with  the  payee  s  blank 
assignment 

2.  Thus,  where  the  plaintiff,  in  such  an  action,  produced  the  bond  with  aa 
assignment  in  blank  indorsed  thereon,  and  proved  that  she  purchased  it  ia 
the  market  some  time  after  the  date  of  such  assignment^  and  had  owned  it 
ever  since : 

ffdd^  that  in  the  absence  of  any  eyidence  to  the  contrary,  she  was  to  be 
presumed  to  be  the  rightful  owner,  and  might  recover  without  any  proof 
connecting  the  purchase  with  the  assignment  by  the  payee. 

(Before  Bos  worth,  Ch.  J.,  and  Bobertson  and  Barbour,  J.  J, 
Heard,  December  8,  18G2 ;  decided,  March  14,  1863. 

*  '  I 

*  We  are  Informed  that,  upon  appeal  to  the  Ooort  of  Appeals,  thii  decision  was  reverted. 
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This  action  was  brought  to  recover  the  amount  of  a 
sealed  bond  for  $1,000,  with  interest  coupons-  annexed, 
issued  by  the  defendants,  and  payable  to  Edward  Bement 
or  his  assigns*    The  bond  was  underwritten :  *'  For  value 

**  received,  I  assign  this  obligation  to .    "Wit- 

''ness  my  hand  and  seal,  this  18th  of  June,  1851. 

"E.  BEMENT,"        (Seal.) 

The  bond  thus  underwritten  was  purchased  by  the 
plaintiff  in  the  market. 

The  cause  was  tried  on  the  28th  day  of  May,  1862, 
before  Mr.  Justice  Monell  and  a  Jury. 

The  only  defense  made  upon  the  trial  was  that  the  bond 
was  a  specialty,  and  that  the  fact  of  its  being  assigned  in 
blank  did  not  make  it  negotiable  by  delivery,  and  that 
some  connection  must  be  shown  between  the  payee  and 
the  plaintiff. 

The  Court  overruled  this  objection,  and  directed  the 
Jury  to  find  a  verdict  for  plaintiff  for  $l,057iV\r»  subject 
to  the  opinion  of  the  Court  at  (Jeneral  Term. 

S.  Orittenden^  for  the  plaintiff;  — 

Cited,  HuVbard  v.  N.  Y.  &  Harlem  B.  R.  Co.,  (14  Abb. 
Pr.,  275 ;)  1  Pars,  on  Cont.,  240 ;  Edw.  on  Prom.  Notes,  ; 
21  How.  U.  8.  S.  Ct.  E.,  575 ;  4  Duer,  480 ;  4  Barn.  & 
Aid.,  1 ;  3  Bam.  &  C,  45 ;  3  Keman,  599 1  7  Bing.,  284  ; 
S  Amer.  Law  Eeg.,  423 ;  Id.,  1  N.  S.,  290 ;  7  Cow.,  174 ; 
Bank  of  Borne  v.  Village  of  Borne,  (19  N.  T.  E.,  20.) 

C,  W.  Sandford,  for  defendants* 

L  The  bond  declared  upon  is  a  specialty  under  seal, 
payable  to  Bement  or  his  assignees,  and  subject  to  all  the 
incidents  applicable  to  such  instruments. 

II.  The  plaintiff  did  not  show  any  title  in  herself  to  this 
bond.  It  is  not  pretended  that  it  was  assigned  to  her  by 
Bement.  The  allegation  is,  that  it  was  transferred  from 
hand  to  hand,  like  bank  notes,  by  mere  delivery. 

Barboub,  J.  The  general  rule  in  regard  to  the  transfer 
of  sealed  obligations  of  corporations,  as  well  as  those  of 
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governments,  has  been  much  relaxed  of  late  years.  Thus 
we  find  in  WooJcey  v.  Pole,  (4  B.  &  Aid.,  1,)  an  exchequer 
bill,  payable  to  blank,  was  held  to  be  payable  to  the 
holder ;  and  in  Georgier  v.  MielviUe^  (3  B.  &  Ores.,  45,)  a 
like  decision  was  made  as  to  a  bond  of  the  Prussian  gov- 
ernment, payable  to  whomever  should  be  the  holder.  It 
was  proved  that  they  were  daily  sold  in  the  market,  and 
passed  from  hand  to  hand  like  exchequer  bills.  Ch.  J. 
Abbott  said  it  was  precisely  analogous  to  a  bank  note 
payable  to  bearer,  or  to  a  bill  of  exchange  indorsed  in 
blank.  In  our  own  courts,  bonds  of  states  and  corpora- 
tions, payable,  with  coupons  annexed,  to  the  bearer,  have 
repeatedly  been  held  to  be  negotiable  instruments,  of 
which  the  title  would  pass  by  mere  delivery.  {State  of  Illi- 
nois V.  Delafieldj  8  Paige,  527 ;  8.  C.  in  Ot.  of  Errors,  2 
Hill,  159 ;  Fisher  v.  Morris  Can.  Co.,  3  Am.  Law.  Beg.* 
423 ;  Oould  v.  Toivn  of  Sterling,  1  Am.  L.  Beg.,  [N,  S.] 
290.)  In  the  case  of  White  v.  The  Yt.  &  Mass.  E.>^B.  Co., 
(21  How.  U.  S.  B.,  575,)  bonds  had  been  issued  by  the 
company,  payable  in  blank,  the  name  of  no  payee  being 
inserted ;  and  the  plaintiff,  before  suit  brought,  filled  the 
blank  with  bis  own  name.  Justice  N^elson,  in  delivering 
the  opinion  of  the  Court,  said :  **  As  to  the  negotiability  of 
this  class  of  securities,  when  shown  to  be  intended  that 
they  should  possess  this  character  by  the  form  in  which 
they  are  issued,  and  mode  of  giving  them  circulation,  we 
think  the  usage  and  practice  of  the  companies  themselves, 
and  of  the  capitalists  and  business  men  of  the  country 
dealing  in  them,  as  well  as  the  repeated  decisions  or  recog- 
nitions of  the  principle  by  Courts  and  Judges  of  the  highest 
respectability,  have  settled  the  question."  •  •  «  Until 
the  plaintiff  chose  to  fill  up  the  blank,  he  is  to  be  regarded 
as  holding  the  bonds  as  bearer,  and  held  them  in  this  char- 
acter till  made  payable  to  himself  or  order."  So,  too,  in 
Mechanics^  Bk.  v.  N.  T.  &  N.  Ha/ven  R.  U..  Co.,  (reported 
in  4  Duer,  480,)  where  an  assignment  of  stock,  and,  in  the 
same  instrument,  a  power  of  attorney  to  transfer,  were 
executed  in  blank  as  to  the  name  of  the  transferee  and 
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attorney,  it  was  hdd  that  the  holder  of  the  certificate  had 
the  right  to  fill  the  blank  with  his  own  name.  In  the  ^ 
Conrt  of  Appeals,  Jndge  Cohstook  said :  *'  It  is  common 
to  deal  in  this  manner  in  the  stock  of  corporate  compa- 
nies ;  and  I  do  not  say  that  any  mle  of  law  or  of  public 
policy  is  violated  by  it.  The  dealer  unquestionably  acquires 
an  equitable  title  to  the  stock  of  his  vendor."  (p.  579.) 

This  decision  overrules  that  in  Hibhlewhite  v.  McMorine^ 
(6  Mees.  &  Wels.,  200,)  as  does  WhiU  v.  Ths  Yt.  &  Mass. 
JB.  B.  Co.j  the  case  of  Enthoren  v.  HoyU^  in  Exchequer 
Chamber,  (13  Com.  B.  E.,  373.) 

We  see  no  distinction,  in  principle,  between  the  two 
American  cases  last  cited  and  that  now  under  considera- 
tion. Aside  from  judicial  determinations  in  other  cases, 
we  cannot  ignore  the  fact  that  bonds  of  railroad  and  other 
corporate  companies,  issued  and  payable,  or  assigned  in 
blank,  are  daily  transferred  and  passed  from  hand  to  hand 
here,  by  mere  delivery,  to  the  amount  of  millions.  Thus 
much  we  are  bound  to  know  of  the  current  commercial 
transactions  of  the  country  in  which  we  live.  Considering 
this  fact,  and  that  the  obligation  in  this  case  is  of  the  same 
general  character  as  the  bonds  thus  circulating  in  the 
market,  it  must  be  presumed  that  the  company  designed 
that  the  title  should  pass  by  delivery  alone ;  or,  in  other 
words,  that  they  should  be  negotiable  by  delivery ;  and  it 
is  equally  to  be  inferred  that  the  payee  named  in  the  bond 
intended,  by  his  assignment  in  blank,  to  accomplish  the 
same  object ;  and  it  follows  that,  under  the  decisions  last 
mentioned,  the  defendants  are  legally  liable  to  the  holder 
of  the  bond.  Even  if  this  were  otherwise,  however,  we 
should  have  no  hesitation  in  holding  that  the  plaintiff,  who 
has,  in  good  faith,  purchased  the  paper  in  open  market, 
where  the  payee  named  therein  must  have  permitted  it  to 
be  placed,  stands,  in  equity,  in  the  place  of  such  payee, 
and  is  equitably  entitled  to  all  his  remedies  as  against  the 
obligors. 

The  plaintiff  is,  therefore,  entitled  to  a  judgment  upon 
the  verdict 
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BoswoRTH,  Oh.  J.  The  pleadings  admit  that  the  defend- 
ants made  the  bond  sued  on.  In  terms,  it  is  payable  to 
**  Edward  Bement,  or  his  assigns."  At  the  foot  of  it  is  a 
writing,  as  follows,  viz. :    '*  For  value  received,  I  assign 

this  obligation  to  Witness  my  hand  aud  seal 

this  18th  day  of  June,  1851.    E.  Bement.    [l.  s.]" 

It  was  admitted  at  the  trial  that  E.  Bement's  signatoie 
was  genuine,  and  was  that  of  the  payee  and  assignor 
named  in  the  bond. 

Enough  was  shown  to  establish,  prima  facie^  that  he  sold 
and  assigned  it  to  some  one,  on  the  18th  of  June,  1851. 

George  W.  Brainerd  (a()  the  trial,  which  was  on  tl^e  28th 
of  May,  1862,)  testified  thus:  ''  I  know  the  plaintiff;  I  am 
her  son  and  agent;  I  bought  for  her  the  bond  in  suit, 
shown  me,  about  eight  or  ten  years  ago;  she  has  owned  it 
ever  since^  and  is  the  owner  now ;  it  is  wholly  unpaid ;  the 
interest,  as  appears  from  indorsement  on  the  bond,  is  paid 
to  August  1st,  1861.  There  is  due  to  the  plaintiff,  upon 
it,  the  principal,  one  thousand  dollars,  and  interest  from 
August  1, 1861." 

No  objection  was  made  to  this  evidence,  and  he  was 
not  cross-examined. 

The  only  objection  taken  by  the  defendants  was  "  that 
the  fact  of  its  (the  bond)  being  assigned  in  blank  does  not 
make  it  negotiable  by  delivery,  and  that  some  connection 
must  be  shown  between  said  payee  and  the  plaintiff." 

Every  purchaser  taking  a  delivery  of  the  bond,  even 
without  a  written  assignment  of  it,  would  thereby  acquire 
the  title  of  his  vendor.  The  fact  that  it  may  not  be  nego- 
tiable in  the  sense  that  a  note  payable  to  bearer,  or  to  order, 
and  indorsed  in  blank  is,  interposes  no  obstacle  to  acquir- 
ing a  title  to  it  by  purchase  from  the  true  owner. 

It  was  proved  that  Bement,  the  payee,  sold  and  assigned 
it,  between  ten  and  eleven  years  before  the  trial ;  it  was 
not  proved  to  whom  he  sold  it.  It  was  also  proved  that 
the  plaintiff  bought  it  eight  or  ten  years  before  the  trial, 
and  had  owned  it  ever  since,  but  it  was  not  proved  of 
whom  she  bought  it. 
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It  is  a  presumption  of  law  that  a  person  in  possession 
of  property  is  the  rightful  owner  of  it,  when  nothing 
appears  or  is  shown,  tending  to  disprove  that  fact. 

This  rule  is  applioable  to  real  estate  and  to  diattels. 

The  plaintiff  having  proved  a  sale  of  the  bond  by  the 
payee  named  on  it,  and  an  assignment  of  it,  in  blank,  and 
a  purchase  of  it  by  her,  and  as  is  fairly  inferable  from  the 
testimony,  possession  as  such  purchaser,  with  a  claim  of 
ownership  for  eight  or  ten  years  prior  to  the  trial,  the  only 
just  inference  is  that  no  other  person  has,  or  pretends 
to  have,  or  during  these  eight  or  ten  years  has  claimed  to 
have,  any  property  in  it. 

And  there  being  nothing  shown,  or  attempted  to  be,  to 
overcome  or  rebut  this  inference,  the  plaintiff  was  entitled 
to  a  verdict 

Beadiing  this  conclusion,  is  not  carrying  the  doctrine  of 
presumption  to  the  extent  that  it  was  enforced  in  Fatman 
V.  Lobach,  (1  Duer,  354.) 

It  is  not  necessary  to  liold  that  a  third  person,  being  the 
true  owner,  could  not  reclaim  the  bond  from  the  plaintiff, 
even  if  she  were  a  bona  fide  purchaser.  But  all  fair  and 
reasonable  presumptions,  on  the  case  as  presented,  are 
that  she  owns  the  bond. 

The  plaintiff  should  have  a  judgment  on  the  verdict 


William  Glabxb,  Plaintiff  and  Bespondent,  v.  Ohables 
A.  Meigs  et  ol..  Defendants  and  Appellants. 

L  The  plaiotiff  employed  the  defeDdants,  who  were  Btock  broken^  to  buy 
eerUin  stocks  on  time,  making,  and  agreeing  to  keep  good,  in  the  defend- 
ants' handS)  a  dqioeit  to  indemnify  them  against  depreeiation  in  the  market 
valoe.  The  stocks  having  &Uen  afler  their  purchase,  the  defendants  called 
on  the  pfaunttff  for  a  fbrther  depont,  and  he  replied  that  it  was  not  con- 
Tenient  that  day,  bat  that  he  would  make  it  the  next  day.  At  the  same 
mtenriew  he  gave  them  written  authority  to  sell,  in  these  terms:  *' Please 
sell,  for  my  aooonnt^  200  UL  Oentral  B.  R.  at  51."  After  reoeiTing  this 
written  authority,  the  defendants  sold  the  Btocks  the  same  day,  at  62.  Miildf 
BosiTv— YoL.  X.       43 
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that  in  an  action  against  the  defendants  for  so  selling,  evidence  was  compe- 
tent^ on  the  part  of  the  plaintiffs,  that  it  was  agreed  at  the  same  interview 
and  before  giving  the  authority  to  sell,  that  the  defendants  should  wait 
until  the  next  day  for  a  further  deposit,  and  that  if  the  stock  went  down 
to  51,  meanwhile,  (at  which  point  the  existing  deposit  would  be  exhausted,) 
the  defendants  might  sell  the  stock.  Such  evidence  does  not  contradict 
such  a  written  power. 

2.  Such  an  agreement  to  delay  is  not  void  as  being  without  consideration. 

3.  A  general  allegation  in  the  complaint  in  such  an  action,  that  the  defend* 
ants  sold  without  authority  from  the  plaintiff,  and  in  violation  of  their 
agreement  and  duty  as  brokers,  is  sufficient  to  admit  of  evidence  of  such 
an  agreement  to  delay. 

4.  A  priocipal  is  not  necessarily  to  be  deemed  to  have  ratified  a  wrongful  act 
of  his  agent  so  as  to  exempt  the  agent  from  liability  to  him,  merely  because 
he  does  not  notify  to  the  agent  his  dissent  at  the  earliest  possible  <^por* 
tunity  after  being  informed  of  the  wrongful  act, 

5.  The  contract  which  the  defendants  made  on  behalf  of  the  plaintiff)  being 
for  the  delivery  to  him  of  the  stocks,  at  any  time  at  his  election,  within  a 
certain  period,  an  offer  of  the  defendants,  made  afler  selling  the  stock  with- 
out authority  before  the  expiration  of  such  period,  to  replace  the  stock,  does 
not  bar  the  plaintiff's  right  of  action.  He  is  entitled  to  be  reinstated  in 
the  contract^  not  merely  to  have  the  stock  replaced.  (Robbrtsoh,  J.,  dis- 
sented.) 

6.  Where  an  agent  has  thus  violated  his  instructions  and  duty,  And  made 
himself  liable  to  an  action  for  damages,  nothing  but  payment  of  the  dam- 
ages, an  accord  and  satisfaction,  or  a  release,  is  a  bar  to  an  action.  His 
offer  to  replace  the  stock,  so  long  as  it  is  unaccepted,  affects  neither  the 
principal's  right  to  recover  nor  the  measure  of  damages.  (Per  Bosworth, 

.  Ch.  J.) 

7.  The  Judge  charged  the  Jury  in  this  action  that  the  rule  of  damages  was  the 
difference  between  the  price  at  which  the  stock  sold  on  the  19th,  and 
the  price  at  which  the  plmntiff  could  have  purchased  the  same  stock 
on  the  20th. 

Eddf  that  this  rule  was  as  favorable  as  the  defendants  could  claim.  They 
were  not  entitled  to  have  the  Jury  instructed  that  if  i^  appeared  that  by 
waiting  until  after  the  20th  they  might  have  been  entitled  to  sell  the  slodc 
at  a  time  when  it  was  as  low  as  it  was  on  the  19th,  the  plaintiff  would  only 
be  entitled  to  nominal  damages.  (Robertson,  J.,  dissented.) 

8.  It  is  not  necessary  for  the  plaintiff  in  such  action  to  prove  that  the  defend- 
ants were  paid  or  to  be  paid  anything  for  their  services,  for  the  law  impties 
a  promise  to  pay  what  their  services  were  reasonably  worth. 

9.  Nor  is  it  necessary  for  him  to  prove  a  demand  upon  the  defendants  for 
the  stock  and  their  refusal  to  deliver  it;  nor  that  the  plaintiff  had  paid  or 
offered  to  pay,  or  been  ready  and  willing  to  pay,  the  balance  due.  (Bo»- 
XRTSON,  J.,  dissented.) 

10.  Where  a  motion  for  a  new  trial  is  granted  unless  the  plaintiff  stipulate 
to  reduce  the  verdict^  in  which  event  the  motion  is  denied,  the  plainti£^  by 
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giying  the  Btipulatioa  and  entering  judgment  thereon,  waives  hia  right  to 
appeal  from  the  judgment 
11.  The  awarding  costs  is  not  in  the  discretion  of  the  Court,  on  affirming,  on 
appeal,  an  order  denying  a  new  trial,  or  affirming  a  judgment  in  whole. 
(Per  Bo3WORTH,  Ch.  J.) 

(Before  Boaworth,  Ch.  J.,  and  Robkrtsoit  and  Barbour,  J.  J.) 
Heard,  Deoember  11,  1862;  decided,  March  14,  1803. 

Appeal  by  both  the  plaintiff  and  the  defendants  from  a 
judgment  entered  upon  a  verdict  in  favor  of  plaintiff. 

This  action  was  brought  against  Oharles  A.  Meigs, 
Augustus  W.  and  E.  6.  Greenleaf,  for  an  alleged  viola- 
tion of  their  duty  in  selling  certain  stocks. 

A  decision  upon  a  demurrer  to  the  complaint  is  reported 
in  13  Abb.  Pr.,  467,  iS.  C,  22  How.  Pr.,  340.  The  defendant 
having  subsequently  answered,  the  action  came  on  for 
trial  before  Mr.  Justice  Mokell  and  a  Jury,  on  the  19th 
day  of  February,  1862. 

It  appeared  that,  on  the  15th  November,  1860,  the  plain- 
tifl^  gave  to  the  defendants,  who  are  stock  brokers  at  the 
City  of  New  York,  an  order  to  purchase  for  him  two  hun- 
dred shares  (120,000)  of  the  stock  of  the  Illinois  Central 
Bailroad,  at  sixty-five,  buyers*  option,  thirty  days,  upon 
which,  for  the  defendant's  security,  the  plaintiff  was  to 
make  with  them,  and  keep  good  a  deposit  of  five  per  cent. 

On  the  same  day,  the  defendant,  upon  this  order,  bought 
for  plaintiff's  account  and  risk,  the  two  hundred  shares,  at 
sixty-one,  buyer's  option,  sixty  days,  which  purchase  was 
accepted  by  plaintiff. 

On  the  date  of  the  purchase,  and  o^  account  thereof, 
plaintiff  deposited  with  defendants  $1,000,  "margin,"  and 
on  the  17th  November,  the  stock  having  declined  to  fifty- 
eight,  the  defendants  called  for  a  further  margin  of  $1,000, 
which  the  plaintiff  deposited  with  them. 

On  the  19th  November,  the  stock  having  further 
declined,  defendants  called  for  a  still  further  margin  of 
$1,000.  This  call  was  made  between  two  and  three  o'clock 
in  the  afternoon,  and  resulted,  as  the  plaintiff  claimed,  in 
defendants  agreeing  to  hold  the  stock  until  the  next  day« 
provided  ihe  price  did  not  fall  to  fifty-one.  • 
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Further  details  of  the  testimony,  and  of  a  motion  to  dis- 
miss the  complaint,  are  stated  in  the  opinions  of  the  Oonrt. 

The  plaintiff's  counsel  requested  the  Court  to  charge  tho 
Jury  that  if  they  found  in  favor  of  the  plaintiff,  he  was 
entitled  to  recover  the  difference  between  sixty-one  and 
seventy-seven  and  a  half,  which  had  been  shown  to  be  the 
highest  price  obtained  for  Illinois  Central  during  the  run- 
ning of  the  contract. 

The  Judge  refused  so  to  charge,  to  which  refusal  the 
plaintiff's  counsel  excepted. 

The  defendants'  counsel,  in  substance,  requested  the 
Court  to  instruct  the  Jury : 

1.  That  if  the  defendants  agreed  to  hold  the  stock  until 
the  20th,  such  agreement,  being  without  consideration,  ia 
void,  and  must  be  disregarded. 

'  2.  That  there  being  in  the  complaint  no  allegation  of  a 
new  agreement  between  the  parties  as  to  the  defendants 
agreeing  to  hold  the  stock  until  the  20th,  evidence  of  any 
such  agreement  should  not  have  been  admitted,  and  should 
be  disregarded. 

3.  That  if  the  plaintiff  had  notice  of  the  sale  soon  after 
it  was  made,  and  did  not  notify  the  defendants  of  his  dis- 
sent until  the  next  day,  bis  silence,  under  the  circum- 
stances, is  a  ratification  of  their  acts. 

4.  That  if  the  defendants,  soon  after  the  sale,  offered  to 
replace  the  stock,  the  plaintiff  cannot  recover. 

5.  That  had  plaintiff's  instructions  to  sell  been  obeyed,, 
he  would  have  sustained  the  same  loss  which  he  now 
claims  to  have  susfained,  then  the  Jury  are  to  give  nomi- 
nal damages  only. 

The  Judge  refused  each  of  these  requests  to  charge,  and 
the  defendants'  counsel  excepted. 

The  defendants'  counsel  further  requested  the  Court  to 
charge,  that  there  being  no  evidence  of  any  fraud  or  mis- 
take in  regard  to  the  order  to  sell,  any  evidence  of  any 
past  agreement  between  the  parties  tending  to  vary  or 
control  the  order,  is  not  to  be  regarded,  which  instruction 
the  Cour(  refused  to  give  any  further  than  he  had  charged 
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on  that  subject  ^  to  which  refasal  the  defendants'  counsel 
excepted. 

The  Judge,  in  dbiarging  the  Jury,  referred  to  the  testi- 
mony, and  proceeded : 

If  you  are  satisfied  that  the  defendant  agreed  to  hold 
the  stock  to  the  20th  instant,  without  a  further  deposit, 
the  plaintiff  is  entitled  to  your  verdict.    •    •    •    • 

The  rule  of  damages,  in  my  judgment,  is  the  difference 
between  the  price  at  which  the  stock  sold  on  the  19th — 
52  cents — and  the  price  at  which  the  plaintiff  could  have 
purchased  the  same  stock  on  the  20th.  You  may  take 
either  the  highest ,  or  lowest  price  on  that  day,  whicb, 
according  to  the  evidence,  was  53$  cents  and  55  cents.  To 
this  difference,  if  you  find  for  the  plaintiff,  you  will  add 
interest  from  the  20th  November,  and  you  must  deduct 
interest  on  $8,200  for  five  days. 

Plaintiff^s  counsel  took  exception  to  the  charge  in  rela- 
tion to  the  rule  of  damages. 

The  Jury  thereupon  found  a  verdict  for  the  plaintiffi 
and  assessed  the  damages  at  $862.19. 

The  defendants  moved  at  Special  Term  for  a  new  trial, 
on  the  ground,  among  others,  that  the  verdict,  was  against 
the  weight  of  evidence  and  was  excessive.  The  Oourt,  on 
hearing  the  motion,  granted  a  new  trial,  unless  the  plain- 
tiff should  stipulate  to  deduct  from  his  recovery  the  sum 
of  $50,  being  the  amount  of  commissions  on  the  purchase 
or  sale. 

The  plaintiff  gave  the  stipulation  required,  and  entered 
jndgm^it  for  the  amount  of  tiie  verdict  so  reduced. 

The  defendants  now  appealed  from  the  judgment  and 
from  the  order  denying  the  new  trial  in  case  plaintiff* 
should  stipulate ;   and  the  plaintiff  appealed  .from  the 
judgment  which  he  had  entered. 

T.  jST.  Wheeler^  for  defendants. 

L  The  Judge  erred  in  allowing  parol  testimony  &  be 
given,  altering  and  contradicting  the  written  order  to  sell, 
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and  in  refasing  to  charge  the  Jury  as  requested  by  the 
defeDdants'  coansel. 

The  order  to  sell  beitkg  in  writing,  parol  evidence,  alter- 
ing and  contradicting  it,  should  not  have  been  admitted. 
{Durgin  v.  Ireland,  14  N.  Y.  R.,  [4  Kern.,]  325 ;  Story  on 
Agency,  ^  79,  6th  ed. ;  Wolfe  v,  Myers,  3  Sandf.,  7 ;  Norton 
V.  Woodruff,  2  N.  Y.  E.,  [2  Gomst.,]  163 ;  Armstrong  v.  Munr 
day,  5  Denio,  166 ;  Tlwmpson  v.  Ketcham,  8  Johns.,  189 ; 
Norton  v.  Coons,  6  N.  Y.  E.,  [2  Seld.,]  41 ;  Van  Allen  v.  Allen, 
1  Hilt,  524;  Fitzhugh  v.  Bunyon,  8  Johns.,  375;  Payne  v. 
Ladue,  1  Hill,  116 ;  Ely  v.  KiUbom,  5  Denio,  514 ;  Erwin 
V.  Saunders,  1  Cow.,  249;  OridUy  v.  Dole,  4  N.  Y.,  [4 
Oomst.,]  486 ;  Brown  v.  Hull,  1  Denio,  400 ;  Dunlap  v.  Mun- 
roe,  7  Oranch,  242 ;  S.  C,  2  Curtis,  Dec,  522 ;  Barrett  v. 
Union  Mutual  Fire  Insurance  ComjMny,  7  Gash.,  [Mass.,] 
180.) 

An  agent  is  bound  to  obey  the  instruction  of  his  princi- 
pal. (1  Parsons  on  Gon tracts,  69,  3d  edition;  Story  on 
Agency,  '^^  172, 189,  6th  edition ;  Blot  v.  Boiceau,  3  N.  Y. 
E.,  [3  Gomst.,]  78 ;  MarfiOd  v.  Goodhue,  3  N.  Y.  E.,  [3 
Gomst.,]  62.) 

II.  The  Judge  erred  in  refusing  to  charge  that,  if  tiiey 
found  that  defendants  agreed  to  hold  the  stock  until  the 
20th  of  November,  such  agreement,  being  without  consid- 
eration, was  void,  and  must  be  disreg-arded. 

A  promise  for  which  there  is  no  consideration  cannot  be 
enforced  at  law.  (1  Parsons  on  Gontracta,  353 ;  Burnett  v. 
Bisoo,  4  Johns.,  235 ;  Geer  v.  Archer,  2  Barb.,  420 ;  Tan 
Derveer  v.  Wright,  6  Barb.,  547 ;  Smithy.  Ware,  13  Johns*, 
257 ;  Crosby  v.  Wood,  6  K  Y.  E.,  [2  Seld.,]  369.) 
)  A  consideration  consists  either  in  some  right,  interest, 
profit,  or  benefit,  accruing  to  the  party  who  makes  the 
contract,  or  some  forbearance,  detriment,  loss,  responsi- 
bility, or  act,  or  labor,  or  service  on  the  other  side.  (Story  on 
Prom.  Notes,  ^  186 ;  1  Parsons  on  Gontracts,  358.) 

Part  payment  by  a  debtor  of  a  debt  actually  dne  is  no 
consideration  for  an  agreement  by  the  creditor  to  forl>ear 
and  give  time  for  the  payment  of  the  residue.  {Hunt  y. 
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Bloomer,  5  Duer,  202  ;  Patchin  v.  Pierce,  12  Wend,,  61, 63 ; 
Miller  v.  HoJbrook,  1  Wend.,  317;  Oibson  v.  i2enn6,  19 
Wend.,  389 ;  Pabodie  v.  -ffmflr,  12  Johns.,  426.) 

lU.  The  Jadge  erred  in  refusing  to  charge  that,  there 
being  in  the  complaint  no  allegation  of  such  a  new  agree- 
ment to  hold  the  stock,  evidence  of  such  agreement  should 
not  have  been  admitted,  and  should  be  disregarded. 

IV.  The  offer  of  the  defendants  to  prove,  in  mitiga- 
tion of  damages,  that  they  had  the  day  after  the  sale,  and 
several  times  thereafter,  offered  to  the  plaintiff  to  replace 
the  stock  for  him,  without  charge,  was  improperly  rejected. 
The  judge  also  erred  in  refusing  to  charge  that  if  the 
defendants,  soon  after  the  sale,  offered  to  replace  the  stock 
for  the  plaintiff,  then  the  plaintiff  could  not  recover. 

If,  the  day  after  the  sale,  the  defendants  offered  to  put 
the  plaintiff  in  exactly  the  same  situation  in  which  he 
would  have  been  had  the  sale  not  taken  place,  then  any 
loss  which  occurred  to  the  plaintiff  was  occasioned,  not  by 
the  wrongful  acts  of  the  defendants,  but  by  the  fault  of 
the  plaintiff  himself.  {Gaimfred  v.  CarroU,  2  Bam.  & 
Ores.,  624 ;  Cited  in  Clark  v.  Pinney,  7  Oowen,  691 ;  Qrcty 
T.  Portland  Bank,  3  Mass.  B.,  382.) 

It  is  a  good  defense  to  an  action  by  the  principal  that 
the  misconduct  of  the  agent  has  been  followed  by  no  loss 
or  damage  whatsoever.  (Story  on  Agency,  §  236 ;  Blot  v. 
Boieeau,  3  N.  Y.  E.,  [3  Oomst.,]  85.) 

There  must  be  a  real  loss  or  actual  damage,  and  not 
merely  a  possible  or  probable  one.  (Story  on  Agency, 
^  222.) 

The  plaintiff  had  paid  no  money  upon  the  purchase  of 
the  stock.  In  conversion,  the  general  rule  in  regard  to 
personal  property  is  that  its  return  is  no  bar  to  an  action, 
but  is  admissible  in  mitigation  of  damages.  (Sedg.  on 
Dam.,  548,  578 ;  Voshurg  v.  Welch,  11  Johns.,  175.) 

After  conversion,  the  restoration  to  or  repossession  of 
goods  by  the  plaintiff  before  suit  brought,  will  go  in  miti- 
gation of  damages.  (Sedg.  on  Dam.,  ^492;  Reynolds  v. 
Bhuler,  5  Oow.,  323 ;  HaUett  v.  Novion,  14  Johns.,  273 ; 
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WheelocJc  v.  Wheelwright^  5  Mass.  B.,  106 ;  Hanmer  v. 
WUsey,  17  Wend.,  91.) 

Y.  The  Judge  erred  in  refusing  to  charge  that  if,  had  the 
instructions  of  the  plaintifi'  to  sell  been  obeyed,  the  plain* 
tiff  would  haye  sustained  the  same  loss  which  he  now 
claims  to  have  sustained,  then  the  Jury  are  to  give  the 
plaintiff  nominal  damages  only.  It  was  proved  that,  on 
the  7th  of  December,  before  the  expiration  of  the  sixty 
days  the  contract  was  to  run,  the  stock  sold  at  fifty-one. 

YI.  The  Judge  erred  in  refusing  to  dismiss  the  com-* 
plaint  on  each  of  the  grounds  specified  in  the  motion  to 
dismiss. 

YII.  As  to  the  rule  of  damages,  if  the  agreement  of  the 
defendants  with  the  plaintiff  to  hold  the  stock  until  the  next 
day  was  valid,  then  the  plaintiff  was  entitled  to  the  whole 
of  the  next  day  in  which  to  pay  the  $1,000,  and  the  defend- 
ants were  bound  to  hold  the  stock  for  that  time^  and,  in 
default  of  the  plaintiff  making  the  payment,  they  could 
not  have  sold  the  stock  until  the  21st  of  November*  The 
plaintiff  is,  therefore,  entitled  to  recover^  as  damages, 
the  difference  between  the  ppice  at  which  the  stock  was 
sold,  and  the  price  at  which  he  could  have  purchased  the 
stock  on  the  21st  of  November. 

H.  M.  Hydey  for  the  plaintiff. 

I.  It  was  not  necessary  to  prove  a  demand  before  suit. 

1.  Plaintiff's  option,  under  the  contract,  had  been  once 
exercised,  and  the  seller  had  responded ;  a  demand  of  him 
would  have  been  idle. 

2.  Equally  useless  would  have  been  a  demand  of  defend- 
ants. The  plaintiff  had  no  contract  with  them  for  the 
delivery  of  stock  at  his  option ;  and  the  position  practi- 
cally assumed  by  them  on  the  19th  of  November,  closed 
their  connection  with  the  contract  If  they  were  right,  it 
only  remained  to  apply  the  deposits  to  the  difference 
between  52  and  61,  and  to  their  charges,  and  to  pay  over 
the  balance  to  plaintiff.  K  they  were  wrong,  a  cause  of 
action  accrued  that  day  to  the  plaintiff,  which  no  act  of  his 
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4M>»ld  strengthen — which  no  act  of  theirs,  short  of  satis- 
finetioD,  conic}  impair* 

&  The  case  is  entirely  nnlike  that  of  a  broker  who, 
iMiving  purchased  and  taken  a  delivery  of  stock  in  his  own 
name,  is  not  bonnd  to  hold  the  identical  stock  for  his  prin- 
eipal,  but  fulfills  his  duty  by  keeping  a  like  number  of 
shares  on  hand  at  all  times  when  a  demand  could  be  mada 
{Barton  v.  Margm,  19  N.  T.  E.,  170.) 

4.  The  transaction  of  November  19th,  amounted  to  a 
declaration  that  defendants  would  not  fulfill  the  contract 
of  purchase  for  themselves,  nor  for  the  seller,  and  excused 
a  demand  and  readiness  on  plaintifTs  part.  (Traver  v. 
JBmlHedj  23  Wend.,  66 ;  Franchot  v.  Leach,  6  Oowen,  506 ; 
Cort  Y.  Amhergate  B.  JR.  Co.,  6  Eng.  L.  and  Eq.,  230 ; 
HiKhtter  v.  De  Latour,  20  Id.,  157 ;  Lovelock  v.  Franklyn, 
8  Q.  B.,  371 ;  S.  C,  65  Eng.  Com,  L.,  376.) 

6.  The  question  was  decided  by  the  General  Term  of 
this  Gourt,  upon  the  demurrer  in  this  action*  (See  13 
Abbotts'  Pr.,  467.) 

II.  The  offer  to  prove  that  defendants  offered  to  '^replace 
the  stock,''  was  properly  rejected.  It  was  not  an  offer  to 
make  good  plaintiff's,  loss,  but  to  buy  for  him  other  200 
shares  without  charge  for  commissions^  And  there  was 
no  plea  of  tender,  nor  offer  to  prove  tender. 

III.  The  Oourt  properly  declined  to  instruct  the  Jury  as 
requested  by  defendant. 

1.  The  right  to  call  for  additional  margin,  was  one 
which  defendant  could  waive.  The  Jury  found  that  they 
did  waive  it. 

Beside,  the  margin  was  not  exhausted  by  the  lowest 
price  (52)  of  November  19. 

2.  The  plaintiff  repudiated  the  sale  as  soon  after  he 
learned  of  it  as  was  practicable.  ' 

The  principle  of  ratification  does  not  apply.  The  con- 
troversy is  directly  between  the  parties,  and  not  involving 
a  third  person.  ^ 

3.  The  fifth  proposition  ignores  the  fact  that  the  order 

Bosw. — ^VoL.  X.       44 
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to  sell  at  51  was  a  part  of  the  agreement  to  bold,  pro- 
vided the  stock  on  the  19th  did  not  decline  to  that  figure. 

IV.  The  plaintiff  insists  that  the  Court  erred  in  deter- 
mining the  rule  of  damages.  Plaintiff  is  entitled  to  recover 
of  defendants  what,  but  for  this  act  of  November  19th, 
he  could  have  recovered  of  the  seller  of  the  stock  had  he 
made  default,  in  fact  precisely  what,  by  way  of  profits, 
would  otherwise  have  accrued  to  plaintiff,  viz. : 

The  difference  between  61  and  77J  on  the  stock. 

The  amount  paid  on  the  purchase,  (the  '* margin*' 
retained  by  defendants,)  $2,000. 

Interest  on  the  Ifitter  sum  from  November  19th. 

Interest  on  the  former  from  January  14, 1861,  (the  end 
of  60  days  from  the  purchase.) 

Less  $50,  commissions,  and  the  interest  on  $8,200  from 
November  15th  to  January  14th,  1860. 

V.  There  is  no  need  of  a  new  trial.  The  facts  are  fonnd 
by  the  verdict,  and  it  only  remains  for  a  computation  of 
damages  to  be  made  by  the  Court,  and  the  judgment  to 
be  in  that  respect  reformed. 

BoswoBTH,  Ch.  J.  The  defendants  did  not  except  to  the 
charge  as  made,  but  took  several  exceptions  to  refusals  to 
charge  as  requested. 

The  defendants  sold  the  stock  on  the  19th  of  November, 
I860.  The  main  question  of  fact  submitted  to  the  Jury 
was,  whether  the  defendants  agreed  on  the  19th,  to  hold 
the  stock  until  the  20th,  without  a  further  deposit  being 
made  on  the  19th.  On  the  19th,  at  the  lowest  price  of  the 
stock,  the  defendants  were  indemnified  by  the  deposite  in 
their  hands,  against  all  the  depreciation  that  had  occurred 
after  they  made  the  contract  to  purchase,  up  to  that  time, 
and  had  a  surplus  of  $200.  This  question  was  properly 
submitted,  if  it  was  competent  to  receive  evidence  of  such 
an  agreement.  The  evidence  was  received  without  objec- 
tion. If  incompetent,  it  could  ouly  be  so  because  of  plain- 
tiff's written  order  of  November  19th,  1860,  which  is  in 
these  words,  viz. : 


I 
I 
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"New  YoiiK,  Nov.  19th,  1860. 
Messrs*  Meigs  &  Gbbbnlbap  : 
Please  sell  for  my  account  200  HI.  Oentral  B.  B.  at  51. 

W.  OLABKE." 

The  plaintiff  testified  that  on  the  19th,  Mr.  Greenleaf, 
I  (one  of  the  defendants,)  called  on  him;  said  the  stock  had 

I  declined  to  52;  ''asked  for  another  margin  of  $1,000;  I 

said  *  *  it  was  not  convenient  that  day,  and  I  asked  him 
if  he  could  not  wait  until  the  next  day;  he  first  thought 
he  could  not  conveniently,  but  after  some  little  conversa- 
tion, he  agreed  to  wait  until  the  next,  for  another  $1,000." 

•    •    "  After  making  the  arrangement  to  wait  until  the 
next  day,  I  said  to  him  voluntarily,  if  the  stock  ran  down 
I  to  51,  so  that  all  the  margin  ran  out,  he  had  the  privilege 

^  of  selling."    •    •    •    • 

Q.  At  the  interview  you  had  with  Mr.  Greenleaf,  on 
the  19th,  you  say  it  was  agreed  between  you  that  if  it 
went  down  to  51  that  day,  they  might  sell? 

"  Objected  to,  as  conversation  prior  to"  the  written  in- 
structions. Allowed.  To  which  defendants'  counsel  duly 
excepted. 

**A.  Yes,  sir. 

"  Q.  Was  this  order  given  in  pursuance  of  that  arrange- 
ment? 

"A.  It  was  entirely  so;  it  was  called  for  by  Mr.  Green- 
leaf himself." 

T?he  above  is  the  only  exception  taken  to  the  admission 
of  any  part  of  this  evidence. 

I  think  it  was  competent.  It  does  not  contradict  the 
written  order.  That  could  not  be  construed,  in  the  light 
of  the  facts  present  to  the  minds  of  both^  parties  at  the 
time  it  was  made,  as  requiring  or  authorizing  a  sale  at  51, 
if  the  defendants  were  oflfered  more,  or  knew  they  could 
get  more.  The  stock  had  only  fallen  to  52,  when  it  was 
written.  That  was  the  lowest  price  at  which  it  was  sold 
that  day.  The  plaintiflF  wisbed  until  the  20th  to  make  a 
further  deposit  of  $1,000,  and  take  his  chances  of  a  rise. 
Even  though  the  defendants  may  have  had  a  right  to  de- 
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maud  a  deposit  of  $1,000  on  the  19th,  and  on  the  plaintiff's 
refusing  to  make  it,  to  sell  th^  stock,  yet  they  could  waive 
it,  and  give  the  plaintiff  until  the  next  day.  Non  eonstat^ 
if  they  had  refused  to  waive  it,  that  the  plaintiff  wQuld 
not  have  made  a  deposit  that  day.  Having  agreed  to  wait 
until  the  next  day,  and  thus  made  it  unnecessary  for  him 
to  deposit  that  day,  it  would  be  a  fraud  on  him  to  allow 
them  to  recede;  and  especially  so,  without  notice  to  the 
plaintiff. 

It  is  consistent  with  the  terms  of  the  written  order,  that 
it  was  given  to  be  acted  on,  on  that  day,  only  in  case  the 
stock  fell  to  51  that  day.  It  is  not  a  case  where  the  rights 
of  third  parties  intervene ;  i)ut  a  case  between  principal 
and  agent,  between  the  parties  to  the  transaction. 

It  is  not  a  forced  construction  of  the  power  of  attorney, 
to  hold  that  it  authorized  a  sale  only  in  the  event  of  the 
stock  falling  to  51.  But  without  attaching  any  importance 
to  that  sugge^stion,  I  think  the  evidence  was  competent 
and  admissible,  even  if  all  of  it  had  been  objected  to. 
{Crane  v.  Maynard^  12  Wend.,  408  j  Flynn  v.  MeKeon^ 
6  Duer,  203.) 

A  verdict  in  favor  of  the  plaintiff  on  this  point  is  not 
against  evidence.  The  testimony  of  B.  N.  Shaw  as  to  the 
agreement  of  the  defendants  to  wait  until  the  20th,  is 
direct  and  pointed. 

The  request  to  charge  that  this  agreement  to  wait  was 
without  consideration  and  void  was  properly  overruled. 

It  was  for  the  defendants  to  insist  on  having  the  deposit 
on  the  19th,  or  else  they  were  precluded  from  object- 
ing. After  agreeing  to  wait  until  the  20th,  the  position 
of  the  parties  was  the  same  as  if  no  deposit  had  been 
asked  for  on  the  19th;  at  least,  the  defendants'  position 
was  no  better,  and  the  plaintiff's  not  worse.  If  the  plain- 
tiff had  said,  I  will  make  the  deposit  to-day,  if  you  insist 
on  it,  but  it  will  be  more  convenient  to  do  it  to-morrow; 
and  the  defendants  had  said,  you  need  not  make  it  till  to- 
morrow, and  they  had  then  sold  on  the  19th  without  noti- 
fying the  plaintiff  of  their  intention  to  do  so,  the  act  would 
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be  a  fraud  on  the  plaintiff.  The  aetnal  fiiet  as  the  jury 
has  foond  it,  is  the  same  in  legal  effect. 

The  substance  of  the  transaction  was  the  same  as  if  the 
defendants  had  called  on  the  19tlr,  and  demanded  that  a 
farther  dq^osit  of  $1,000  should  be  made  on  the  20t2i» 
and  the  plaintiff  had  said  he  would  make  it,  and  also 
agreed  on  his  part,  if  the  stock  fell  to  51  on  the  19th,  it 
might  be  sold  that  day,  at  that  price.  That  put  it  in 
defendants'  power  to  protect  themselves  from  loss«  and 
gave  the  plaintiff  the  chances  of  the  next  day's  market^ 
if  the  sto<^  did  not  fall  to  51  on  the  l»th.  The  defend- 
ants concluded,  by  their  agent,  to  wait  till  the  20th  for  a 
further  deposit. 

The  second  request  to  diarge  was  properly  refused* 
The  averment  in  the  complaint  is  that  defendants  sold 
on  the  19th,  without  authority  from  the  plaintiff,  **  and  in 
violation  of  th^r  agreement  and  duty  as  such  brokers." 
This  allegation  is  broad  enough  to  admit  under  it  the  evi- 
d^ice  received.  {Crane  v.  Maynard^  mpra.) 

The  third  request  was  properly  refused.  There  is  no 
such  rule  of  law  as  that,  where  an  agent  does  an  illegal 
act,  on  a  certain  day,  and  his  principal  receives  notice  in 
the  afternoon  of  that  day,  he  will  be  deemed,  as  a  matter 
of  law,  to  have  ratified  it,  if  he  does  not  look  up  the  agent 
and  express  his  dissent  before  the  next  day. 

The  fourth  request  is  untenable.  Where  an  agent  has 
violated  his  instructions  and  duty,  and  made  himself  liable 
to  an  action  in  damages,  nothing  but  payment  of  the 
damages,  an  accord  and  satisfaction,  or  a  release,  is  a  bar 
to  the  action.  And  whatever  offbrs  or  tenders  have  been 
made,  so  long  as  they  are  unaccepted,  they  neither  affect 
the  right  to  recover,  nor  the  measure  of  damages.  Whero 
a  tender  authorized  by  common  law  or  statute  has  'been 
duly  made,  and  is  ]>ropeTly  pleaded,  an  action  to  recover 
more  than  the  sum  tendered  may  be  barred.  But  even  in 
such  cases  a  tender  of  anything  less  than  the  full  sum  due 
is  not  matter  in  mitigation.  {Clark  v.  HaXkck^  16  Wend.^ 
607 ;  Qould  v.  Banks,  8  Id.,  562.)    And  a  tender  (tf  the 
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exact  SQin  due,  an4  keeping  it  good,  even  when  pleaded, 
only  precludes  the  recovery  of  subsequent  interest  (JBay- 
mond  y.  Bearnard^  12  Johns.,  274.) 

The  fifth  request  was  properly  refused,  if  the  Oourt,  in  its 
instructions  as  to  the  rules  of  damages,  was  as  favorable  to 
the  defendants  as  consists  with  the  rules  of  law.  If  the 
defendants  had  agreed  not  to  sell  until  the  20th,  and  sold 
wrongfully  ou  the  19th,  the  plaintiff  was,  at  the  least, 
entitled  to  the  difference  between  52  and  the  price  at  which 
it  sold  on  the  20th. 

But  there  was  no  evidence  on  which  the  matter  of  that 
request  could  be  submitted.  The  lowest  sales  on  the  20th 
were  at  53f .  So  that,  had  the  plaintifl^s  instructions  been 
obeyed,  and  a  sale  been  made  on  the  20th,  he  would  not 
have  sustained  the  same,  or  as  much  loss  as  by  a  sale  on 
the  19th.  If  the  request  meant  to  include  the  contingency 
of  the  plaintiff's  holding  beyond  the  20th,  and  to  refer  to  a 
time  when,  after  that,  he  might  possibly  have  authorized 
a  sale,  then  it  involved  no  rule  of  law  which  a  Jury  or  a 
Oourt  could  apply,  and  was  properly  disregarded. 

The  rule  of  damages  stated  to  the  Jury  was  favorable 
to  the  defendants.  It  virtually  assumes  that  the  plaintiff 
would  not  have  made  a  deposit  of  $1,000  on  the  20th,  and 
that  the  defendants  would  rightfully  have  sold  the  stock 
that  day.  It  was  easier  to  deposit  |1,000  than  to  purchase 
200  shares  at  55,  or  even  53|,  and  pay  for  it.  If  the  de- 
posit of  $1,000  had  been  made  on  the  20th,  the  plaintiff 
would  have  been  entitled  to  the  benefit  of  his  contract, 
and  to  have  the  stock  held  during  the  whole  of  the  60  days. 
The  stock  is  not  shown  to  have  so  depreciated  during  the 
60  days,  as  that  a  further  deposit  could  have  been  requir- 
ed. On  the  21st  Oct.,  fell  to  51} ;  on  the  22d,  ranged  from 
55  to  59 ;  on  Deo.  7,  300  shares  were  sold  at  51,  and  during 
the  60  days  it  rose  to  77^.  If,  under  this  request,  the  de- 
fendants wished  it  left  to  the  Jury  to  find  whether  the 
plaintiff  would  not  have  sold  on  the  7th  of  December, 
the  request  was  properly  refused. 

I  think  the  rule  was  stated  as  favorably  as  the  defend- 
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ants  could  claim.  (Andrews  v.  Clerked  S^Sosw.,  585.)    They 
cannot  complain,  and  did  not  except  to  it. 

The  last  request  to  charge  has  been  8u£Scient1y  con- 
sidered  in  the  review  made  of  the  first  request,  and  of  the 
charge  actually  given  in  respect  to  the  matter  of  those  ^ 
two  requests. 

These  remarks,  dispose  of  all  questions,  except  those 
arising  on  defendants'  motion  to  dismiss  the  complaint. 

It  was  asked  on  three  grounds,  viz. : 

1st.  *'  Because  it  had  not  been  proved  that  the  defend^ 
ants  were  paid,  or  were  to  be  paid  anything  for  services. 

2d.  "Because  it  had  not  been  proved  that  the  plaintiff 
had  ever  exercised  his  option,  nor  that  a  demand  was  made 
upon  the  defendants  for  the  stock,  and  their  refusal  to 
deliver  it;  nor  that  the  i>Iaintiff  had  paid  or  offered  to  i>ay, 
or  been  ready  and  willing  to  pay  the  balance  due  for  said 
stocks,  under  the  agreement  for  the  purchase  thereof. 

3d.  *'  Because  it  had  been  proved  that  the  defendants 
had  offered  to  replace  the  stock  for  the  plaintiff." 

The  third  ground  has  already  been  considered.  It  is 
a  sufficient  answer  to  the  first,  that  the  law  implies  a 
promise  by  the  plaintiff  to  pay  to  the  defendants  what 
their  servicers  were  reasonably  worth.  • 

The  answer  to  the  second  is,  that  it  is  untenable.  The 
defendants  procured  a  contract  for  200  shares.  It  may  be 
eonceded  that  the  delivery  of  any  200  shares  would  satisfy 
the  contract  of  their  vendors.  But,  assuming  the  trans- 
action to  be  a  real  one,  and  not  a  gambling  operation,  it 
follows  that,  when  the  defendants  received  200  shares, 
under  their  contract  of  purchase,  they  recdved  stock, 
which,  as  between  them  and  the  plaintiff,  was  received 
for  him,  and  on  account  of  which  he  had  paid  them,  by 
fhe  deposits  made  with  them,  $2,000.  They  sold  stock, 
when  they  sold  it,  which  he  had  bought  through  them, 
and  sold  it  as  being,  as  between  him  and  them,  his  stock, 
the  losses  on  the  sale  of  which  he  was  to  bear,  and  the 
profits  on  which  would  be  bis. 

By  the  act  of  filing,  the  defendants  had  put  it  out  of 
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their  power  to  deH^v^er  it,  if  demanded,  and  no  demand  was 
necessary.  This  is  not  a  sait  to  recover  possession  of  the 
stodc,  or  to  compel  a  delivery  of  it,  in  which  case  a  request 
to  deliver  and  offer  to  pay  might  be  necessary,  but  is  an 
action  for  damages  for  unlawfully  selling  stock  which  the 
defendants  purchased  for  the  plaintiff,  and  received  under 
such  purchase,  and  which  it  was  their  duty  to  hold  and 
deliver  to  him,  unless  by  reason  of  some  subsequent  d^ 
fault  they  could  lawfully  sell  it,  in  which  event,  they 
woidd  sell  it,  as  being,  as  between  him  and  them,  his  stock, 
and  at  his  risk. 

I  think  the  motion  to  dismiss  the  complaint  was  properly 
denied.  The  defendants  wrongfully  terminated  a  contract 
which  they  had  made  for  the  plaintiff,  and  to  the  advan- 
tages of  which  be  was  entitled,  and  rendered  it  impossible 
for  the  plaintiff  to  obtain  an  execution  of  it  by  the  de- 
livery under  it  by  the  original  vendors  of  any  stock  to 
him.  And  for  the  damages  resulting  from  this  wrongful 
act  they  are  liable. 

This  disposes  of  all  questions  raised  by  the  defendants' 
appeal,  and  they  are  not  entitled  to  a  reversal  of  the  judg^ 
ment. 

The  ^maining  question  is,  con  the  plaintiff's  appeal  be 
considered  ? 

The  defendants  moved  at  Spedal  Term  for  a  new  trial, 
and  the  Oourt  ordered  that  a  new  ^rial  be  granted,  unless 
the  plaintiff  stipulated  to  deduct  $50  from  the  verdict,  in 
whieh  event  the  motion  should  be  denied. 

The  stipulation  was  given  to  comply  with  that  condi- 
tion, and  the  plaintiff  then  entered  a  Judgment  (reciting 
such  stipulation)  for  the  amount  of  the  verdict,  less  the 
sum  so  deducted. 

This  is  a  waiver  of  the  plaintiff's  right  to  appeal. 

It  is,  in  effect,  a  stipulation  to  deduct  $50,  and  waive 
all  exceptions  taken  by  him,  in  the  event  that  the  Oourt 
will  refuse  a  new  trial  by  reason  of  the  supposed  error  of 
the  Jury  in  rendering  a  verdict  too  large  by  the  snm 
of  $50.    The  Oourt  did  refuse  to  grant  a  m»w  trial  on  that 
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eonditioD,  and  the  stipulation  was  given  to  comply  with 
snch  condition.  Sach  a  stipulation  should  be  enforced  by 
the  appellate  Oourt  {Townsend  v.  The  MarstersoUf  &c.f 
Stone  Dressing  Co.j  16  N.  T.  B,,  687.)  But  a  reversal  of 
the  judgment  and  a  new  trial  is  not  the  form  in  which  the 
plaintiff  seeks  relief  by  his  appeal.  He  insists  that  he  is 
entitled  to  the  difference  between  61  and  77^,  and  that 
this  may  be  awarded  to  him  without  a  new  trial.  His 
fifth  point  is  that  '*  there  is  no  need  of  a  new  trial ;"  that 
the  Oourt  can  compute  the  damages  and  reform  the  judg^ 
ment  in  respect  to  its  amount. 

A  new  trial  would  be  necessary  to  reach  the  result  of  a 
recovery  of  greater  damages.  A  new  trial  is  not  a  result 
sought  by  the  plaintiff,  and  if  it  is,  he  has  already  pre- 
vented the  granting  of  one,  and  the  granting  of  which  was 
refused,  merely  because  he  gave  a  stipulation,  which  the 
Court,  at  Special  Term,  thought  would  produce  a  final 
result,  just  to  both  parties. 

The  judgment  should  be  affirmed.  I  do  not  understand 
that  the  giving  or  awarding  of  costs  is  in  the  discretion  of 
the  Oourt.  That  kind  of  discretion 'cannot  be  exercised, 
on  appeal,  except  in  two  cases,  viz. :  (1.)  Where  a  new  trial 
shall  be  ordered;  or,  (2.)  The  judgment  shall  be  affirmed 
in  part  and  reversed  in  part. 

If  affirmed  in  toto^  the  law  dispose  of  the  question  of 
the  right  to  costs. 

Babboub,  J.  The  case  made  by  the  pleadings  and 
proofs  upon  the  trial  below,  was  this : 

On  the  16th  of  November,  1860,  the  plaintiff  directed 
the  defendants,  as  stock  brokers,  to  enter  into  a  cdntract 
to  purchase  for  him  200  shares  Illinois  Central  Bailroad 
stock,  at  a  price  not  exceeding  66  per  cent  of  its  par  value, 
the  plaintiff  to  have  the  right  to  call  for  and  take  the  same 
at  his  option,  upon  paj'^ment  of  the  purchase  price,  at  any 
time  within  thirty  days,  upon  giving  one  day's  notice  of 
liis  intention  to  take  such  delivery,  or,  in  case  no  such 
notice  should  be  given,  then  it  was  to  be  obligatory  on 
Bosw.— VOL.X       45 
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the  vendor  tp  deliver,  and  on  the  purchaser  to  take  and 
pay  for  8uch  stodk  at  the  expiration  of  the  thirty  days* 

The  defendants,  in  pursuanoe  of  this  direction,  on  the 
same  day,  made  such  contract  to  purchase  tlie  200  shaies 
at  61  per  cent,  d^v^»ble,  however,  at  buyer's  option, 
within  60  days. 

To  this  contract  the  plaintiff  assented ;  and  on  the  same 
day,  in  accordance  with  the  custom  in  regard  to  such 
ag^reements,  placed  in  the  hands  of  the  defendants  the  sum 
^f  $1,000  in  money,  to  stand  as  security  to  the  vendor 
against  any  loss  or  hazard  that  might  accrue  to  him  by  a 
foil  in  the  market  price  of  t^e  stocks,  prior  to  their  delivery 
to  the  plaintiff. 

On  the  17th  of  November,  stock  of  that  description 
having  fallen  in  the  market  to  68,  the  defendants  called 
upon  the  plaintiff  and  received  a  further  deposit  of  $1,000, 
(among  dealers  in  stocks,  technically  termed  a  margin,)  by 
way  of  security. 

Although  there  is  no  direct  testimony  upon  the  point,  it 
may,  I  think,  be  inferred  from  the  nature  of  the  transac- 
tion, and  the  manner  in  which  the  business  seems  to  have 
been  done  by  the  defendants,  including  a  sale  by  them, 
that  the  defendants  made  the  contract  in  their  own  names, 
but  for  account  and  risk  of  the  plaintiff.  Upon  that  the- 
pry,  the  deposits  were  intended  as  well  for  the  security 
of  the  defendants  as  of  the  vendor ;  and  the  defendants 
had  the  power  (not  to  say  a  legal  right)  to  pay  for  and 
take  the  stock  covered  by  the  contract,  and  sell  them  in 
the  market,  without  the  assent  of  the  plaintiff. 

On  the  19th  of  November,  Illinois  Central  stock  having 
declined  to  52,  the  defen<lants  made  a  call  upon  the  plain- 
tiff for  a  further  margin  of  $1,000.  The  plaintiff  was  not 
ready  to  meet  the  call,  but  promised  to  do  so  the  next  day; 
and  it  was  thereupon  agreed  between  the  p»arties  that  the 
call  should  be  filled  the  next  day,  and  that  the  defendants 
should  be  at  liberty  to  sell  the  stock  immediately  if  it 
should  fall  as  low  as  51 ;  and  the  plaintiff  then  gave  to  the 
defendante  an  authocity  in  writing  to  sell  such  stock  at 
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51,  without  expressing  any  condition  or  limitation  in  the 
instrament. 

Immediately  ypon  receiving  that  written  authority,  and 
on  the  same  day,  the  defendants  sold  200  shares  of  Illinois 
Central  stock,  deliverable  and  payable  the  next  day,  ^r 
account  and  risk  of  the  plaintiff,  and  sent  him  a  statement 
in  writing  of  such  sale. 

There  is  no  direct  proof  in  the  case  that  the  defendants 
called  for  and  received  the  stock  which  they  had  con*- 
traeted  to  purchase,  at  60  days,  buyer's  option,  on  account 
of  the  idaintifll  But  neither  is  there  any  evidence  that 
the  defendants  held  any  other  stock  for  him ;  and  both 
parties  to  the  action  admit  and  assume  that  the  stock  sold 
by  the  defendants  on  the  19th  belonged  to  the  plaintiff, 
and  was,  in  fact,  the  200  shares  covered  by  the  contract. 
It  mnst  therefore  be  assumed  that  the  defendants  called 
upon  the  vendor,  paid  for  and  took  the  200  shares  of  stock, 
and  sold  them  at  62. 

On  the  20th,  stock  of  this  description  rose  to  532  and 
55 ;  and  at  one  period  during  the  60  dayfa  covered  by  the 
contract,  it  was  sold  at  77^. 

Evidence  was  offered  upon  the  trial  to  prove  that  the 
defendants,  within  a  short  time  after  their  sale,  offered  to 
the  plaintiff  to  replace  the  stock,  and  was  excluded  by  the 
Oourt ;  but  there  was  no  proof  that  an  offer  was  made  to 
reinstate  the  time  contract,  or  to  procure  another  of  the 
same  character. 

There  can  be  no  doubt  that  the  sale  of  the  stock  by 
the  defendants  was  unauthorized  by  the  plaintiff,  and  was 
41.  violation  of  their  duty  to  him.  The  written  authority 
to  sell  at  51  did  not  necessarily  empower  the  defendants  to 
sell  at  52<  Besides,  that  written  authority  was  a  mere 
power  and  wholly  without  consideration,  and  was  modified 
and  controlled  by  the  verbal  agreement  that  it  should  not 
he  acted  upon  until  the  market  price  f<5ll  to  51.  It  follows 
that  the  defendants  are  liable  to  the  plaintiff  for  such 
damages  as  he  has  sustained  by  their  wrongful  act. 
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What,  then,  is  the  trne  measure  of  the  damages  to 
which  the  plaintiff  is  entitled  ? 

The  injury  to  the  plaintiff,  it  seems  to  |ne,  consists  not 
merely  in  the'  difference  between  the  value  of  his  stock 
wlien  sold,  and  the  price  it  would  have  brought  on  the 
next  day,  as  suggested  to  the  Jury  by  the  learned  Justice 
before  whom  the  cause  was  tried.  Nor,  even  if  the  defend- 
ants  had  been  permitted  to  establish  their  theory  that  they 
offered  to  return  the  stock  immediately,  would  the  damages 
have  been  merely  nominal.  The  return  of  that  stock,  or 
a  like  amount  of  a  similar  description,  would  not  have 
placed  him  where  he  stood  before  the  sale.  The  offer  was 
not  to  replace  the  contract,  nor  to  return  the  stock  with- 
out the  payment  to  the  defendants  by  the  plaintiff  of  its 
value  as  fixed  by  the  sale,  or  its  rate  in  the  market  On 
the  contrary,  it  appears  quite  evident  that  all  the  offers  for 
a  settlement  included  a  condition  that  the  plaintiff  should 
take  the  stock,  or  a  like  amount,  and,  simultaneously,  pi^y 
for  it.  That  was  not  enough.  The  plaintiff  was  entitled 
to  be  reinstated  in  the  contract,  which  had  wrongfully 
been  abrogated  by  the  defendants,  so  that  he  might,  in 
accordance  with  his  intention  and  that  of  the  defendants, 
when  such  contract  was  entered  into,  call  for  the  stock  at 
any  time  within  the  sixty  days  when  the  market  should 
be  the  highest,  and  sell  it  at  that  rate ;  and  he  was  also 
entitled  to  require  the  defendants  to  retain  the  $2,000 
which  he  had  advanced  to  them  as  margin,  and  apply  it 
in  part  payment  for  the  stock  under  the  contract,  when 
the  plaintiff  should  call  for  it 

I  think,  therefore,  that  the  plaintiff  was  entitled  to 
recover,  upon  the  pleadings  and  proofs,  as  they. stood 
when  the  case  was  submitted,  the  difference  between  61 
per  cent,  the  contract  price  of  the  stock,  and  77^  per  cent, 
being  the  highest  price  it  bore  in  the  market  within  the  sixty 
days,  together  with  $200  of  the  deposit  left  in  the  defend- 
ants* hands,  with  the  interest,  from  which  should  be 
deducted  commissions  to  the  defendants  upon  the  pur- 
chase, but  not  the  sale  of  the  stock ;  and  that  the  charge 
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of  the  Judge  upon  the  question  of  damages,  to  wit,  that  the 
damages  to  which  the  plaintiff  was  entitled,  if  any,  was 
the  difference  between  the  price  (52)  at  which  the  stock 
was  sold  on  the  19th,  and  the  price  at  which  he  could  have 
replaced  it  on  the  20th  (from  63|  to  55),  was,  consequently, 
erroneous. 

But  the  error  of  the  Oourt  in  this  regard  did  not  work 
any  injury  to  th%  defendants;  and,  of  course,  they  are  not 
entitled  to  any  relief,  upon  their  appeal,  because  of  such 
misdirection.  And,  as  to  the  counter  appeal  of  the  plain- 
tiff, I  concur  with  Mr.  Justice  Eobebtson  in  the  opinion 
that  the  release  by  the  plaintiff  of  a  portion  of  the  verdict, 
as  a  condition  for  refusing  the  defendant's  motion  for  a 
new  trial,  is  a  bar  to  his  obtaining  any  relief  upon  this 
appeal. 

As  I  am  unable  to  find,  upon  careful  examination,  any 
error  in  the  rulings  or  charge  of  the  Judge,  except  as  above 
mentioned,  I.  am  of  opinion  that  the  judgment  should  be 
affirmed. 

BoBEBTSON,  J.,  (dissenting.)  On  a  motion  for  a  new 
trial  by  the  defendants,  this  Court  at  Special  Term  deter- 
mined not  to  grant  one,  if  the  plaintiff  would  consent  to 
reduce  the  verdict  by  a  certain  sum.  He  did  so :  The 
refusal  of  a  new  trial  was  therefore  a  benefit  obtained  by  the 
plaintiff,  and  an  injury  wrought  to  the  defendants  by  his 
stipulation.  It  has  been  held,  in  many  cases,  that  a  benefit 
obtained  by  one  party,  in  judicial  proceedings,  by  admis- 
sions or  stipulations  made  by  him,  precludes  him  from  seek- 
ing to  get  rid  of  the  effect  of  such  admissions  or  stipulations. 
A  party  proceeding  on  an  order,  or  accepting  a  benefit 
under  it,  is  precluded  from  asking  its  review.  (Badway  v. 
Graham,  4  Abbotts'  Pr.,  468.)  A  party  alleging,  in  pro- 
ceedings in  partition,  that  others  were  co-tenants  with  him, 
is  precluded,  while  such  proceedings  are  pending,  from 
bringing  an  action  of  trespass  against  them.  {Van  Norman 
V.  Phelps,  9  Barb.,  500.)  A  party  availing  himself  of  an 
execution  against  his  person,  to  procure  the  benefit  of 
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an  imprisoned  debtor  act,  is  debarred  from  suing  for  false 
imprisonment  under  such  execution,  as  irregularly  issued. 
{Beynolds  v.  Churchy  3  Cai.,  274.)  An  affidavit  of  another, 
used  by  a  party  on  a  motion,  may  be  used  against  him  as 
evidence  on  another  occasion.  {Bmlile  v.  Hulsej  7  A.  &  E., 
457.)  Under  the  principle  of  these  cases,  an  agreement  to 
accept  a  certain  verdict  to  deprive  a  party  of  a  new  trial, 
if  the  Court  will  refuse  it,  must  bind  the  party  who  re- 
duces his  verdict  in  order  to  procure  the  favor.  If  he  could 
immediately  afterwards,  by  an  appeal,  render  his  consent 
of  no  avail,  and  thereby  deprive  the  defendant  of  the  bene- 
fit of  the  new  trial,  (when  the  Court  has  decided  there  were 
errors  to  entitle  him  to  one,)  or  else  of  the  costs  of 
endeavoring  to  procure  one,  it  would  certainly  work  an 
injustice.  Possibly  the  new  trial  might  not  benefit  the 
defendant,  but  he  is  still  entitled  to  what  he  worked  for, 
and  which  must,  therefore,  on  the  question  of  estoppel,  be 
considered  beneficial  to  him,  because  he  was  deprived  of 
it  by  the  act  of  the  Court  and  the  consent  of  the  plaintiff! 
The  plaintiff's  appeal,  therefore,  should  be  dismissed,  with 
costs. 
In  regard  to  the  defendants'  api)eal  a  great  deal  of 

embarrassment  arises  from  the  absence  of  evidence  in  the 
case  of  matters  essential  to  show  the  nature  of  the  contract 
made  Ji)etween  the  parties,  their  consequent  obligations  to 
each  other,  and  their  mutual  relation.  This  is  evidently 
not  an  action  by  a  purchaser  against  a  seller  for  not  deliver- 
ing what  he  had  agreed  to  sell,  nor  is  it  an  action  for  the 
conversion  of  choses  in  action  belonging  to  the  plaintiff; 
it  is  much  nearer  an  action  by  a  cestui  que  trust  against  a 
trustee,  for  breach  of  trust.  This  Court  held,  when  this 
case  was  formerly  before  it  at  General  Term,  on  a  demurrer, 
(13  Abb.,  467,)  that  the  allegation  in  the  complaint  that 
the  defendants  ^^ purchased**  the  stock  in  question  for  the 
plaintiff,  included  an  allegation  of  delivery,  or  at  least 
admitted  proof  of  it;  also,  that  the  allegation  *'soZe{," 
included  a  parting  with  the  possession  of  the  stock  so 
bought  and  delivered  to  the  plaintiff  for  the  defendants 
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and  rendered  thereby  their  property.  This  rendered  th^ 
whole  action  simply  one  for  conversion  of  the  property 
belonging  to  the  defendants.  Ko  such  case  was  made  on 
the  trial.  The  only  evidence  on  the  trial,  of  a  purchase, 
was  an  order  to  do  so,  the  agreement  of  purchase  by  the 
defendants,  and  its  ratification  by  the  plaintiff;  there  was 
not  a  particle  of  evidence  of  the  delivery  of  the  stock, 
at  all  events  until  the  sale  by  the  defendants  of  the  same 
number  of  shares.  If  or  was  there  anything  to  show  any 
obligation  by  the  defendants  besides  making  the  agree- 
ment to  purchase  the  stock,  to  pay  for  it  and  hold  it  for 
sixty  days,  or  until,  within  that  time,  the  plaintiff  was 
ready  to  take  and  pay  for  it.  That  would  have  compelled 
them,  instead  of  merely  becoming  responsible  to  the 
vendor  at  the  end  of  sixty  days,  in  case  the  plaintiff  did  not 
pay,  to  have  advanced  the  purchase-money,  and  waited  for 
reimbursement  until  the  plaintiff  elected  to  take  the  stock. 
They  were,  however,  only  bound  to  procure  a  responsi})le 
vendor,  leaving  the  plaintiff  to  his  remedy  against  him, 
when  he  should  elect  to  take  the  stock.  That  being  the 
contract,  the  plaintiff's  damage,  if  any,  in  this  case,  would 
arise  only  from  the  defendants  anticipating  him  and  pro- 
curing a  delivery  of  the  stock  to  themselves  before  he  had 
made  his  election,  thus  debarring  him  of  his  remedy  against 
the  vendor.  Of  course,  if  they  had  procured  the  stock 
and  not  sold  it,  the  plaintiff  would  have  become  entitled 
to  it  on  ratifying  the  transfer  as  if  it  were  his  own  elec- 
tion. The  stock  would  become  virtually  his,  held  by  them 
in  trust  for  him,  and  they  would  be  responsible  for  any 
nnauthorized  sale  by  them  as  any  other  trustee.  {Hart  v. 
Ten  Eycky  2  Johns.  Oh.,  62.)  But  in  this  case,  besides 
there  being  no  evidence  of  any  delivery  of  stock  to  the 
defendants,  there  is  also  none  of  any  notice  by  the  plain- 
tiff to  them  of  considering  the  transfer  to  them  as  deter- 
mining his  election.  The  case  rests  entirely  upon  an 
agreement  for  a  purchase  of  stock  made  by  the  defendants 
as  the  plaintiff's  agents,  and  their  anticipation  of  his  rights 
under  the  contract  by  procuring  its  transfer  to  themselves, 
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and  getting  rid  of  it  without  the  consent  of  the  plaintiff. 
Thelkind  of  injury  is  the  same  as  if  done  by  making  the 
contract  originally  in  such  manner  as  to  be  invalid,  so  as 
to  deprive  the  plaintiff  of  the  benefit  which  he  would  have 
derived  from  it  had  it  been  valid.  If  the  defendants 
actually  took  a  delivery  of  the  stock  on  the  19th  of  Novem- 
.  ber,  there  was  no  evidence  of  any  ratification  of  it  by  the 
plaintiff,  so  as  to  adopt  it  as  his  election,  and  in  conse- 
quence no  change  in  the  market  price  was  at  his  risk. 
Evidence  of  an  offer  to  give  him  the  stock  the  next  day 
after  the  sale  by  the  defendants,  was  excluded,  and  yet  ho 
claims  the  stock  delivered  to  them  to  have  been  his  with- 
out any  adoption  of  the  act.  Under  such  a  state  of  facts, 
the  only  action  which  could  be  maintained  against  th^ 
defendants  would  be  to  consider  them  as  unfaithful  agents, 
who,  although  they  made  the  contract  directed,  with  a 
responsible  vendor,  made  it  in  such  a  form  as  to  enable 
them  to  deprive  the  plaintiff  of  the  right  of  enforcing  it, 
and  then  deprived  him  of  it  by  first  taking  the  stock  to 
themselves  and  then  putting  it  out  of  his  reach.  The 
damages  to  him,  therefore,  could  only  be  such  as  would 
arise  from  the  loss  of  the  benefit  of  the  contract  if  faith- 
fully executed;  this,  however,  required  some  intimation 
from  him  that  he  desired  the  stock.  The  vendors  might 
have  transferred  to  and  received  back  from  the  defendants 
the  same  number  of  shares  of  the  same  stock  repeatedly, 
without  injuring  the  plaintiff,  until  he  desired  and  de- 
manded the  stock,  or  notified  the  defendants  or  vendors 
of  his  election,  or  ratified  a  transfer  to  them,  of  none  of 
which  is  there  any  evidence  in  this  case. 

The  plaintiff  might  have  disregarded  the  transfer,  if  any, 
to  the  defendants,  and  called  upon  them  to  procure  and 
deliver  the  stock  to  him  at  any  time  during  the  sixty  daj^s 
or  after,  on  paying  the  purchase-money ;  and  if  they  did  not 
deliver  or  procure  it,  might  have  held  them  liable  for  any 
loss  occasioned  thereby,  to  the  extent  of  the  highest  market 
rate.  I  have  not  been  able  to  see  any  reason  for  any  right 
of  the  plaintiff  to  recover  the  difference  of  the  value  of 
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the  stock  on  the  19th  and  on  the  20th  of  Noyem\»er ; 
because  it  does  not  appear  by  any  demand,  ratification,  or 
notice  of  election,  that  he  wanted  the  stock  in  the  mean- 
time, in  other  words,  that  he  made  his  election  to  take  it. 
On  the  contrary,  the  ezcldded  evidence  might  have  proved 
that  it  was  offered  to  him  as  soon  as  he  needed  it. 

In  the  absence  of  proof,  therefore,  of  any  delivery  of  the 
stock  to  the  defendants  on  the  sale,  so  as  to  render  them 
mere  holders  of  it  for  the  plaintiff's  benefit,  subject  to 
their  lien  for  the  purchase-money,  and  of  proof  of  demand 
or  notice,  so  as  to  determine  the  plaintiff's  election,  I 
think  the  evidence  of  an  offer  to  give  the  plaintiff  the  stock 
when  he  complained  of  the  sale,  at  least,  was  material, 
even  if  proof  of  demand  was  unnelcessary.  But  such 
demand  or  notice  of  an  election  to  take  the  stock  seems 
imperatively  necessary  to  make  it  the  plaintiff's  in  any 
sense.  If  it  did  become  his  without  such  notice  or  demand, 
he  would  have  had  the  advantage  of  owning  the  stock 
without  making  any  election  to  take  it,  or  paying,  or 
tendering  the  purchase-money,  and  would  have  had  the 
benefit  of  a  rise  in  the  market  without  any  risk,  as  he  might 
have  waited  the  whole  sixty  days  to  watch  its  fluctuations 
before  he  brought  his  action.  Until  the  plaintiff  needed  his 
stock,  and  gave  notice  of  it  to  the  vendors  or  the  defend- 
ants, no  injury  ensued  to  him  by  transferring  or  retrans- 
ferring  the  same  amount  between  them  indefinitely, 
particularly  if  he  actually  refused  it.  Surely,  by  such  a 
contract  and  such  a  sale  by  the  defendants,  the  plaintiff 
cannot  be  relieved  of  all  obligations  to  tender  the  pur- 
chase-money and  demand  the  stock,  leaving  the  defendants 
perpetually  liable,  without  any  responsibility  on  his  part 
for  all  changes  in  the  stock  market  as  to  the  value  of  such 
stock. 

I  think,  therefore,  that  the  evidence  of  the  defendants' 
offer  to  replace  the  stock  was  improperly  excluded,  and  if 
made  before  an  election  by  the  plaintiff  to  take  the  stock 
SEnd  pay  the  contract  price,  unless  some  specific  injury  to 
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the  plaintiff  is  proved,  he  ought  not  to  recover  more  than 
nominal  damages  at  most. 

The  judgment  should  therefore  be  reversed,  and  a  new 
trial  awarded,  with  costs  of  the  defendants'  appeal  to  abide 
the  event 

Judgment  affirmed* 


Qbobgb  W.  AXiLEBTON,  and  Mabgabbt  B.,  ^  his  wife, 
Plaintiffs,  v.  William  B.  Lang  and  Anson  Willis, 
Executors,  &c.,  of  Oharlotte  Dobbin,  deceased,  Defend- 
ants. 

A  woman  owning  bank  stock  delivered  a  cloth  pocket  such  as  is  usually 
worn  by  women  detached  from  any  garment,  with  a  pocket-book  therein, 
containing  a  certificate  of  the  ownership  of  such  stock,  to  a  stepdaughter 
residing  with  her  on  the  most  intimate  and  affectionate  terms,  with  the 
declaration,  "Here,  I  give  you  this;  I  make  you  a  present  of  It;  I  have 
another,  and  want  you  to  wear  them  tbey  are  so  very  handy."  Udd, 
that  this  was  a  valid  gift  of  the  stock.  Such  declaration  is  not  to  be  con- 
sidered as  confined  to  the  mere  pocket  without  its  contents,  especially  as 
the  donor  had  just  previously  taken  out  therefrom,  and  replaced  therein  audi 
pocket-book,  after  taking  out  of  it  two  treasury  notes  for^fifly  dollars  ^acb, 
and  directing  their  presentation  to  a  niece,  and  expressing  an  intentioa  in 
favor  of  such  stepdaughter  in  regard  to  certain  houses. 
(Before  Robebtson  and  Monell,  J.  J.) 

Heard,  March  2,  18G3 ;  decided,  March  28,  18C3. 

Tms  case  was  a  controversy  submitted  upon  an  agreed 
statement  of  facts,  to  be  determined  by  the  Court  without 
action,  pursuant  to  section  372  of  the  Code  of  Procedure. 

On  or  about  the  fifth  day  of  April,  1802,  Mrs.  Charlotte 
Dobbin,  of  the  City  of  New  York,  died  in  said  city,  leaving 
a  will,  whereby  she  appointed  the  defendants,  William  B. 
Lang  and  Anson  Willis,  her  executors,  and  they  afterward 
entered  upon  their  duties  as  such. 

Margaret  £.  Allerlon,  one  of  the  plaintiffs,  was  the  step* 
daughter  of  Mrs.  Dobbin,  being  the  daughter  of  Mrs.  Dob« 
bin's  husband,  now  deceased,  by  a  former  wife ;  she  was 
also  one  of  the  legatees  named  in  the  will  of  Mi's.  Dobbin. 
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Mrs.  AllertoD  resided  with  Mrs.  Dobbin  at  her  residence, 
and  they  were  on  the  most  intimate  and  affectionate  terms 
with  each  other. 

Abont  three  weeks  prior  to  the  death  of  the  testatrix, 
and  prior  also  to  her  last  illne^,  Mre.  Dobbin,  being  then 
in  good  health,  while  sitting  in  her  bedroom  with  Mrs. 
Allerton,  called  the  latter  to  her  and  said,  '*Hand  me 
the  cloth  pocket  that  you  will  find  in  that  drawer,"  point* 
ing  to  a  drawer  in  a  bureau  in  her  bedroom^  This 
Mrs.  Allerton  did,  and  Mrs.  Dobbin  took  the  cloth  pockeiii 
opened  it,  and  from  a  pocket-book  inside  thereof  took 
two  United  States  Treasury  notes  for  fifty  dollars  each, 
which  she  handed  to  Mrs.  Allerton,  saying,  "  Give  this  to 
Jane  Oarman ;  the  houses  in  Oliver  street  are  all  yours." 
Jane  Carman,  so  mentioned  by  Mrs.  Dobbin,  was  her 
niece. 

After  saying  this,  Mrs.  Dobbin  closed  the  pocket-book, 
and  placing  the  same  within  the  cloth  pocket,  said,  '*  Here, 
I  give  you  this;  I  make  you  a  present  of  it;  I  have 
another,  and  want  you  to  wear  them,  they  are  so  very 
bandv." 

Thereupon  Mrs.  Allerton  took  the  doth  pocket  contain- 
ing the  pocket-book,  and  without  opening  the  same,  kept 
it  in  her  possession  until  after  the  death  of  Mrs.  Dobbin, 
which  occurred  about  three  weeks  afterward. 

Mrs.  Allerton  was  ignorant  of  the  contents  of  the  pocket- 
boo]^  ;  she  did  not  examine  it^  or  the  pocket  containing  it, 
until  three  days  after  the  death  of  Mrs.  Dobbin,  when,  on 
opening  it,  she  found  within  the  pocket-book  a  certificate 
for  six  shares  of  bank  stock,  stranding  in  the  name  of  Mrs. 
Dobbin. 

On  these  facts  the  questions  submitted  to  this  €ourt  for 
its  decision  were : 

1.  Did  Mrs.  Dobbin  intend  to  make  a  gift  to  Mrs.  Aller- 
ton of  the  six  shares  of  stock,  the  certificate  whereof  was 
so  found  in  the  pocket-book  hereinbefore  mentioned,  or 
did  she  intend  merely  to  make  a  gift  to  her  of  the  cloth 
pocket  in  which  she  had  placed  the  said  pocket-book  ? 
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2.  Are  the  six  shares,  of  which  the  certificate  was  so 
foQDd  ia  the  pocket-book,  the  property  of  the  plaintiff  or 
of  the  defendants  as  executors  ? 

It  was  agreed  by  the  parties  that  shonld  the  Gonrfe 
adjudge  the  stock  to  be  the  property  of  the  plaintiff^,  a 
decree  or  order  should  be  made,  directing  the  executors 
to  convey  or  assign  it  to  Mrs.  Allerton,  and  that  the  costs 
of  the  proceeding  be  paid,  out  of  the  estate. 

The  case  was  submitted  by  O^car  Smedberg^  without 
argument,  upon  the  following  points : 

Points  for  the  plaintiff: 

I.  Mrs.  Dobbin  and  Mrs.  Allerton  were  on  the  most  inti* 
mate  and  affectionate  terms.  Mrs.  Allerton  was  her  step- 
daughter, and  lived  with  her,  and  Mrs.  Dobbin  would 
naturally  be  disposed  to  do  her  a  kindness. 

II.  Mrs.  Dobbin  knew  what  was  in  the  pocket-book, 
and  if  she  had  not  intended  to  give  the  stock,  she  would 
have  taken  out  the  certificate  before  the  delivery  of  the 
pocket-book. 

III.  Transfer  from  hand  to  hand,  with  such  words,  is  a 
good  delivery  and  assignment  as  between  the  parties,  even 
of  a  chose  in  action,  unless  it  be  expressly  shown  that  the 
donor  was  ignorant  of  the  contents  of  the  article  delivered. 
{Heath  V.  HuU,  4  Taunt.,  326;  Boberts  on  Frauds,  275; 
Oreen  v.  JETart,  1  Johns.,  580 ;  Canfidd  v.  Monger^  12  Id., 
346;  Prescott  v.  EuU,  17  Id.,  284;  Langdon  v.  Bud,  9 
Wend.,  80.) 

lY.  There  can  be  no  doubt  that  Mrs.  Dobbin  took  this 
method  of  doing  an  unostentatious  act  of  kindness.  Her 
words  may  apply,  and,  no  doubt,  were  intended  to  apply 
as  well  to  the  contents  of  the  pocket  as  to  the  pocket  itself. 
She,  no  doubt,  thought  a  certificate  of  stock  the  same  as  a 
treasury  note,  as  to  the  requisites  of  its  legal  transfer. 

Points  for  the  defendants: 

I.  There  was  no  legal  transfer.  A  chose  in  action  is  not 
transferable  by  mere  manual  delivery. 


NEW  TOKK— MAEOH,  18G3.  365 

Allertoo  Holy,  Lang  et  dL 


IL  There  were  no  words  used  to  import  a  gift.  The 
force  of  the  words,  ''Here,  I  give  you  this,"  &c.,  was 
expressly  restricted  by  the  words  following,  viz.,  **  I  have 
another^  and  want  you  to  wear  tJiem;  they  are  so  very 
handy.^* 

III.  Mrs.  Dobbin  had  no  intention  to  transfer  the  cer- 
tificate of  stock.  She  was  evidently  ignorant  that  it  was 
in  the  pocket-book. 

Bt  the  Ooubt — BoBEBTSON,  J.  It  appears  by  the 
case  submitted  that  Mrs.  AUerton  was  the  stepdaughter 
of  the  decedent,  Mrs.  Dobbin,  resided  and  was  on  the  most 
intimate  and  affectionate  terms  with  her,  when  the  trans- 
action took  place  which  is  the  subject  of  the  controversy. 
It  also  appears  that  a  Mrs.  Oarman  was  a  niece  of  the 
decedent. 

The  occasion  of  making  the  gift  in  question  was  evi- 
dently one  in  which  the  testatrix  felt  disposed  to  make 
gifts,  as  she  took  from  the  pocket-book  in  the  pocket  the 
treasury  notes  which  she  directed  Mrs.  A]Iertop  to  give  to 
Mrs.  Carman.  It  is  also  plain  that  she  did  not  intend  to 
confine  her  gift  to  the  pocket,  although  she  spoke  of  Mrs. 
Allerton's  wearing  it  and  its  being  very  handy,  because 
she  deliberately  replaced  the  pocket-book  in  it,  before  pre- 
senting it.  There  is  no  evidence  that  she  was  ignorant 
of  the  presence  of  the  certificates  of  stock  in  the  i>ocket- 
book,  and  it  is  to  J^e  ai^sumed  she  knew  it.  The  fact  of 
its  being  a  repository  of  other  similar  valuable  evidences 
of  debt,  would  seem  to  imply  that  it  was  intentionally  the 
place  of  safe  keeping  of  such  certificate.  Besides  this, 
8he  had  just  announced  to  Mrs.  AUerton  an  intended  gift 
of  real  estate  to  some  amount.  There  appears  to  be  no 
reasons  for  her  giving  the  pocket-book  with  the  pocket 
without  the  contents  of  the  former.  If  useful  to  her  be- 
fore as  a  repository,  it  would  have  remained  equally  so,  if 
she  supposed  she  had  the  certificate  elsewhere  to  put  in  it. 

An  evidence  of  debts  may  be  transferred  by  delivery 
^ith  Intent  to  assign. .  {Banyan  v.  Mer^reaUf  11  Johns., 
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634;  Datasm  y.  CokSj  16  Id.,  51;  PreaeoU  v.  HuU^  17  Id*, 
284;  Marange  v.  JEdwards,  1  E*  D.  Smith,  414;  Langdon 
y.  Bueh  9  Wend.,  80.)  I  think  there  is  no  doabt  of  Mrs. 
Dobbins*  intention  in  this  case  to  give  the  stock  to  Mrs.  Al- 
lerton. 

There  most,  therefore,  be  jadgment  in  favor  of  Mrs. 
AUerton,  that  the  execntors  transfer  to  her  the  shares  of 
stock  in  question  on  the  books  of  the  bank,  and  that  the 
costs  of  Mrs.  AUerton  be  paid  out  of  Mrs.  Dobbins'  estate 
by  her  executors. 


Oabl  Harbeck,  Plaintiff,  v.  The  MATOit,  Albebmeit 
AND  Commonalty  of  the  City  op  New  Yobk,  De- 
fendants. 

L  The  provision  of  the  aot  of  1857,  ch.  569,  conferring^  the  a{ypointment  of 
Court  Clerks,  in  the  judicial  districts  of  the  City  and  County  of  New  York^ 
upon  the  Metropolitan  Board  of  Police,  is  unconstitutional  and  void,  because 
it  seeks  to  confer  the  power  of  appointment  to  a  county  or  city  office  which 
was  in  existence  when  the  Constitution  of  1846  was  adopted,  upon  other 
fhan  the  people  or  county  or  city  auUiorities,  in  contravention  of  section 
2  of  art  10  of  that  Constittttion.  Hence  the  power  of  appointment  of  those 
clerks  remains  in  the  Mayor  and  Board  of  Aldermen,  as  provided  by  the 
act  of  1855. 

2.  Where  some  of  the  provisions  of  a  statute  are  void  for  unconstitutionality, 
ft  general  repealing  clause  in  such  statute,  repealing  all  provisions  of  law  in 
conflict  with  it^  does  not  repeal  provisioDB  wl^ji  conflict  only  with  that 
part  which  is  void. 

(Before  Eobebtson  and  Monell,  J.  J.) 

Heard,  March  5,  1863 ;  decided,  March  28,  1863. 

Exceptions  ordered  to  be  heard  at  the  first  instance  at 
General  Term. 

The  plaintiflTs  assignor,  Edwin  Benton,  wlis  appointed 
a  Police  Olerk  by  the  Mayor  and  Board  of  Aldermen  of 
the  City  of  New  Torlc,  on  the  31st  of  December,  1867 
and  continued  in  oflSce  for  six  months. 

This  action  was  to  recover  two  months'  salary,  namely, 
for  the  months  of  January  and  February,  1858. 
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The  ease  was  tried  oa  the  19th  of  Deoember,  1862,  befbre 
Mr.  Justice  "Mjowsll  and  a  Jury,  and,  under  the  direction 
o£  the  Oonrty  the  Jury  lendered  a  verdict  for  the  plaintiff 
for  $326.16. 

The  defendants  excepted,  and  the  exceptions  were 
ordered  to  be  heard,  in  the  first  instance,  at  tiie  Oeneral 
Term,  and  the  judgment  in  the  meanwhile  suspended. 

Felix  Hartf  for  the  plaintiff;  — 

Cited  Devay  v.  The  Mayor,  <fcc.,  (35  Barb.,  264 ;  S.  (7., 
22  How.  Pr.,  226.) 

W.  0.  Trull,  for  the  defendants ;  — 

Insisted  that  the  law  of  1857  was  valid,  but  even  if  it 
were  not  so  in  respect  to  conferring  the  power  of  appoint- 
ment on  the  Police  Board,  that  it  repealed  the  law  of 
1855,  under  which  the  plaintiff  claimed  his  appointment. 

By  thb  Coubt — Mokell,  J.  This  ease  turns  upon 
the  question,  whether  in  December,  1857,  the  appointing 
I>ower  of  Police  Clerks  was  in  the  Mayor  and  Aldermen,  or 
in  the  Board  of  Police.  In  April,  1855,  the  Legislature 
authorized  the  Mayor  and  Aldermen,  or  a  majority  of 
them,  to  meet  in  convention  and  appoint  the  Police  Court 
Clerks,  and  it  is  under  this  statute  that  it  is  claimed  that 
the  appointment  of  Benton  was  legal.  In  1857  it  was  pro- 
vided by  an  act  of  the  Legislature  that  ^*  the  Board  of 
Police  shall  appoint  all  Court  Clerks  prescribed  to  the 
Judicial  districts  in  which  Police  Justices  are  elected,*'  &c. 
(Laws  of  1857,  chap.  569.)  The  35th  section  of  the  act 
declares  that  '*  all  statutes,  parts  of  statutes,  and  provis- 
ions of  law  inconsistent  with  the  provisions  of  this  act  are* 
hereby  repealed." 

The  repealing  clause  in  the  act  last  referred  to,  if  the  act 
is  a  constitutional  enactment,  plainly  and  clearly  repealed 
the  act  of  1855,  and  the  power  to  appoint  Police  Clerks 
was  taken  from  the  Mayor  and  Aldermen,  and  conferred 
upon  the  Board  of  Police. 

The  2d  section  of  article  10  of  the  Constitution  of  this 
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State  provides  that  all  county  oflScers,  whose  election  or 
appointment  is  not  therein  provided  for,  shall  be  elected 
by  the  people,  or  appointed  by  the  connty  anthorities,  as 
the  Legislature  shall  direct;  and  all  city,  town  and  village 
officers  shall  be  elected,  &c.,  or  appointed  by  snch  authori- 
ties thereof  as  the  Legislature  shall  direct 

The  cd&strnction  which  has  been  given  to  this  section 
of  the  Oonstitution  limits  its  operation  to  such  officers  as 
existed  at  the  adoption  of  the  Oonstitution,  pursuant  to 
the  laws  then  in  force.  {People  v.  Draper ^  15  N.  Y.  B«,  532 ; 
Same  v.  Police  Boards  19  Id.,  188.) 

It  follows,  then,  that  if  the  office'of  Police  Glerk  existed, 
pursuant  to  laws  in  force  at  the  adoption  of  the  Oonstitu- 
tion, and  is  a  county  or  city  office,  the  Legislature  had  no 
power  to  confer  upon  other  than  a  county  or  city  authority 
the  power  to  make  the  appointment. 

That  the  office  of  Police  Olerk  was  created  before  and 
existed  at  the  adoption  of  the  Oonstitution,  and  is  a  dty 
office,  I  do  not  understand  is  disputed.  (Laws  of  1833,  ch. 
11,  §22.) 

It  is  clear,  I  think,  that  the  Legislature  exceeded  its 
powers  when  it  undertook  to  give  the  appointment  of 
Police  Olerks  to  the  Police  Board,  which  is  neither  a 
county  nor  a  city  authority,  and,  hence,  the  act  of  1855 
was  in  force  at  the  time  Benton  was  appointed,  and  his 
appointment  was,  therefore,  legal. 

The  repealing  clause  in  the  act  of  1857  affected  only 
such  acts  or  parts  of  acts  as  were  inconsistent  with  valid 
and  constitutional  provisions  in  the  former,  and  not  sudi 
as  were  invalid  and  unconstitutional. 

Kone  of  t^he  exceptions  were  well  taken,  and  must  be 
overruled. 

The  plaintiff  must  have  Judgment  in  conformity  with 
the  verdict,  with  costs.  ' 
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Abak  Yak  Allbh,  Beceiyer,  ftc,  Piaiiitiff  and  Bespond- 
ent,  y.  Gjboboe  Jones,  Defendant  and  Appellant 

1.  An  agreement  between  the  maker  and  the  holder  of  a  note,  which,  bj  its 
terms,  is  payable  on  demand,  with  interest,  that  the  maker  will  pay  inter- 
est semi^annoally,  and  shall  not  be  required  to  pay  tiie  principal  until  he 
wishes  to  do  so,  is  without  oonsideration  and  void;  as  the  restriction  of 
the  right  of  the  holder  to  demand  interest}  to  stated  periods^  makes  the 
contract  leas  rather  than  more  beneficial  to  him. 

2.  A  subsequent  agreement  between  the  same  parties,  that  in  consideration 
of  the  maker's  relinquishing  such  first  agreement,  the  holder  w^  allow  him 
to  pay  the  pfindpal  in  periodical  installments^  with  interest  semi-annually 
on  the  amount  remaining  unpaid,  instead  of  on  demand,  is  equally  without 
consideration  and  void. 

3.  The  payment  and  acceptance  of  the  first  installment  under  such  latter 
agreement  does  not  render  it  binding  as  an  accord. 

(Before  Robcrtboit  and  Mokcll,  J.  J.) 

Heard,  March  6,  18C3 ;  decided,  March  28,  1863. 

This  was  an  appeal  by  the  defendant,  from  a  judgment 
entered  in  favor  of  the  plaintiff,  upon  a  verdict  recovered 
y  on  a  trial,  on  the  24th  day  of  October,  1862,  before  Chief 
Justice  BoswoRTH  and  a  Jury. 

l%e  aetion  was  upon  a  promissory  note  made  by  the 

defendant,  and  dated  the  2d  of  August,  1853,  payable 
to  the  Bank  of  Albany,  on  demand.  The  complaint  was 
in  the  usual  form,  but  admitted  that  the  defendant  had 
paid  $500  to  apply  as  principal  on  the  note,  and  had  also 
paid  the  interest  thereon  to  the  first  day  of  January,  1861. 
The  defendant,  in  his  answer,  set  up,  and  on  the  trial 
offered  to  prove,  that  at  the  time  the  note  was  made,  it 
was  agreed  between  him  and  the  bank,  by  the  cashier,  that 
he  should  not  be  called  upon  to  pay  the  note  at  any  time 
until  he,  the  defendant,  should  desire  to  do  so ;  the  defend- 
ant at  the  same  time  agreeing  to  pay  up,  and  keep  paid 
semi-annually,  the  interest;  that  he  regularly  paid  the 
interest,  semi-annually,  up  to  the  first  of  January,  1861, 
pursuant  to  that  agreement,  and  that  in  Jan  nary  or  Febm- 
ary,  1861,  the  defendant,  at  the  request  of  the  Bank  of 

Albany,  made  a  new  verbal  agreement  with  the  Bank,  to 
Bosw. — Vol.  X.       47 
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wit,  that  they  agreed  to  rescind  the  old  agreement,  and 
to  receive  from  the  defendant  at  the  rate  of  $500  every 
three  months  thereafter,  nntil  the  ]>rlneipal  snm  was  paid; 
and  that,  in  consideration  thereof,  the  defendant  agreed 
to  pay  interest  semi-annually  on  the  whole  amount,  the 
defendant  having  the  right  to  pay  the  whole  amount  at  any 
time*  That  when  the  last  agreement  was  made,  and  at 
the  same  time,  defendant  paid  $500  to  the  Bank  of  Albany, 
according  to  th6  terms  of  last  mentioned  agreement,  which 
they  then  and  there  accepted,  ftnd  also  the  interest  for  six 
months,  up  to  J^anuary  1st,  1861,  on  the  whole  amount  of 
the  principal  debt,  whidi  the  Bank  accepfceJd  from  the 
defendant. 

The  counsel  also  offered  to  prove  by  computation  that 
by  the  payment  of  this  interest  semi-annually  on  the  note 
in  suit,  of  $4,000,  from  the  time  of  its  date  until  January  1, 
1861,  the  defendant  had  been  injured,  and  the  plaintiff  and 
the  Bank  of  Albany  benefited,  to  the  amount  of  $514.50 
for  compound  interest,  or  interest  paid  on  the  interest 
money  aforesaid,  or,  in  other  words,  that  the  interest  ou 
the  sums  paid  for  interest  to  this  time  is  $514.50.  And  he 
claimed  that  the  amount  of  interest  overpaid  should  be 
deducted  from  the  amount  of  the  recovery  for  the  plaintiff 
in  this  action,  if  any  should  be  had. 

The  Court  thereupon  decided  that  there  was  no  over* 
payment  of  interest,  and  that  the  offer  made  by  the 
defendant  constituted  no  defense  to  the  cause  of  action  set 
out  in  the  complaint,  and  overruled  the  offers  of  proof.  To 
which  rulings  the  defendant  excepted. 

The  Jury,  under  the  direction  of  the  Court,  then  found 
a  verdict  for  the  plaintiff  for  the  amount  claimed,  and 
aft^  the  entry  of  judgment,  the  defendant  appealed. 

Samuel  O.  Courtney y  for  defendant,  appellant. 

I.  The  agreement,  offered  to  be  proved  on  the  part  of 
the  appellant^  was  a  valid  contract,  and  was  acted  upon 
as  such  by  the  Bbnk  of  Albany  and  the  defendant,  from 
August,  1853,  until  January  or  February,  1861,  and  should 
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bare  been  admitted  by  the  Oourt  as  evidence.  This  is 
apparent  from  the  eircnmstances  that  the  note  is  made 
payable  on  demand,  is  d^ted  Angnst  2, 1853,  and  remained 
in  the  possession  of  the  bank  from  Angnst,  1853,  unacted 
upon;  neither  was  it  put  in  suit,  nor  attempted  to  be 
raforced^  except  as  stated  in  the  answer  of  the  defendant, 
until  the  new  agreement  was  made  with  the  bank — apeiiod 
of  over  seven  years. 

The  making  of  payment  before  it  was  legally  demand- 
able,  was  a  sufficient  consideration  for  the  agreement. 
(Bainiridffe  v.  Firmstone,  8  Ad.  &  El.,  743;^  1  Serg.  & 
Bawie,  241 ;  Clark  r.  Dales,  20  Baib.,  64 ;  MiOep  v.  Ihrake^ 
1  Gaines,  45;  Briggsv.  TUhtson,  8  Johns.,  804;  Draper 
ads.  Ferris,  5  N.  Y. '  Leg«  Obs.,  227 ;  Houghtaling  v.  JSoi^ 
deny2b  Barb.,  21;  21  Id.,  454.) 

n.  The  second  agreement  was  solicited  and  made  at 
the  request  of  the  bank,  and  was  not  executory,  but  on 
the  contrary,  ratified  and  executed  at  the  time  it  was  made, 
by  the  bank  receiving  from  the  defendant  the  installment 
of  1500.  There  was  a  good  consideration  for  this  agree- 
ment. 

m.  There  waa  a  mutual  promise  between  the  parties, 
ffHT  the  agi^eemeQt,  and  thi9  is,  of  itself,  a  sufficient  consid- 
eration*   (8  jQhn&,  304.    Gase  above  cited  on  this  point.) 

The  note  was  due,  and  past  due,  aiid,  the  parties  had  the 
letgal  right,  at  any  time  lifter  the  making  and  executing 
of  the  note^  even  without  i»iy  money,  or  beneficial  or  detri- 
xnental  consideration,  to  make  the  second  agreement,  and 
it  is,  therefoffQ,  binding  upon  both  parties.  {Dearborn  v. 
Orow,  7  Cow.,  48-60.) 

The  acfa^  of  both  parties,  in  regard  to  said  second  agree- 
meat,  in  connection  with  what  was  said  at  the  time  of 
zDaking  it  by  them,  make  it  valid  and  binding  upon  both, 
and  canceled  the  old  agreement,  and,  consequently,  the 
old  note. 

IV.  The  note,  being  an  instrument  In  writing,  and  a 
flioa|>le  contract,  can  be  canceled  by  parol.  (7  Gow.,  48-^,) 
and  may  be  varied,  also,  by  a  parol  enlargement  of  the 
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time  of  performance.  {Clark  v.  Dales,  20  Barb.,  64;  J?r- 
ivin  Y.  Saunders^  1  C!ow.,  250;  Mayor ,  &c.f  v.  Butieir,  1 
Barb.,  338;  Deari<n7i  v.  Cross,  7^0ow.,  48;  Battemiany. 
Pieroe,  3  Hill,  171;  Fleming  v.  QiJbert,  3  Jobos.,  528; 
Keating  v.  Price,  1  Johns.  Gas.,  22.)  In  the  case  at  bar, 
there  was  a  clear  waiver  of  performance  produced  by  the 
parol  agreements  between  the  parties,  carried  out  and  exe- 
cuted by  them.  (3  Johns.,  528.) 

Y.  The  verdict  under  the  direction  of  the  justice  is 
against  evidence. 

YI.  The  remedy  of  the  plaintiff  is  upon  the  agreement 
last  mentioned.  When  any  default  on  the  part  of  the 
defendant,  under  the  agreement,  occurs,  the  plaintiff  can 
proceed  itgainst  the  defendant,  and  obtain  Judgment  on 
failure  to  pay  these  installments.  He  has  no  legal  or 
equitable  demand  under  the  original  note. 

John  N.  Whiting,  for  plaintiff,  respondent ;  — 

Oited  Hunt  v.  Bloomer,  (5  Duer,  202 ;)  Gibson  v.  Rennet 
(19  Wend.,  389;)  Acker  v.  Pheniz,  (4  Paige,  305;)  Tinker 
V.  Geraghty,  (1  E.  D.  Smith,  687 ;)  MiOer  v.  Holbrook,  (1 
Wend.,  317.) 

By  thb  Ooubt — Bobebtsok,  J.  The  Bank  of  Albany 
had  the  right,  by  virtue  of  the  original  note  in  this  case,  at 
any  time  to  demand  the  principal  of  it,  and  interest  to  the 
time  of  demand,  and,  of  course,  until  the  payment  of 
such  principal,  to  demand  interest.  They  might  forbear  to 
demand  either  for  a  reasonable  time,  or  to  call  for  the  inter- 
est except  at  stated  periods ;  but  an  agreement  by  them 
not  to  demand  such  interest  except  at  such  periods,  might 
make  the  contract  less,  but  could  not  render  it  inore  bene- 
ficial to  them.  So,  also,  the  defendant  had  a  )ight  to  pay 
the  principal  at  any  time;  a  mere  supplemental  agreement, 
therefore,  that  he  should  be  allowed  to  do  so,  would  neither 
prejudice  the  bank  nor  benefit  him,  beyond  what  the  terms 
of  such  note  did.  An  agreement  by  the  defendant  to 
abstain  from  paying  off  the  principal  before  a  certain. time, 
and  in  the  meantime  to  pay  interest  at  etated  periods,  as  a 
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substitute  for  the  obligation  of  the  note,  might  be  a  good 
consideration  for  a  corresponding  substituted  agreement 
by  the  bank,  not  to  demand  the  principal  before  a  fixed 
time,  or  the  interest  except  at  the  end  of  such  period,  but 
no  such  agreement  is  pretended  in  this  case. 

The  first  agreement  stated  in  the  answer,  and  offered  to 
be  proved  is,  that  the  defendant  agreed  to  pay  the  interest 
semi-annually,  and  the  principal  when  he  pleased ;  in  con- 
sideration of  which  the  banl£  surrendered  the  right  to 
demand  at  their  pleasure  both  principal  and  interest.  This 
was  entirely  destitute  of  any  consideration. 

The  second  agreement  set  up  in  the  answer  is,  that  the 
first  one  was  canceled  and  a  new  one  substituted  in  its 
place,  and  in  consideration  thereof,  and  of  a  promise  by  the 
defendant  to  pay  $500.00  on  account  of  the  principal  of 
such  note  every  three  months,  and  interest  on  what 
remained  due  of  it  every  six  months,  the  Bank  of  Albany 
agreed  to  receive  such  sums,  until  the  whole  amount  was 
pmd,  whereupon  the  first  agreement  was  canceled.  If 
this  last  agreement  had  been  made  in  discharge  of  the 
note,  it  would,  equally  with  the  first  one,  have  been  with- 
out a  consideration.  As,  however,  it  was  merely  an  agree- 
ment to  cancel  another  which  was  legally  inoperative, 
both  are  wholly  immaterial.  * 

The  compound  interest,  on  the  payments  of  interest 
every  six  months  was  not  a  gain  to  the  plaintiff's  assign- 
ors. It  might  have  been  if  thtf  plaintifi",  by  force  and 
upon  the  face  of  the  note,  could  only  have  recovered, 
and  was  only  entitled  to  interest  at  the  time  of  the  trial ; 
but  as  the  bank  was  equally  entitled  to  demand  interest  at 
the  end  of  every  six  months,  if  the  defendant  phose  to  pay 
it,  instead  of  paying  up  principal  and  interest,  the  plain- 
tiff would  reap  the  benefit  of  that  legal  consequence  with- 
out any  new  agreement. 

But  as  the  supposed  accord  was  entirely  executory,  the 
defendant  must  be  left,  in  any  event,  to  his  remedy  by 
action ;  any  damages  accruing  to  him  by  reason  of  non- 
performance of  the  agreements  in  the  answer,  not  being 
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aet  up  by  way  of  set-off  or  recoupment.  (Billings  v.  Tan- 
derbeck,  23  Barb.,  546;  Tiltony.  AUott,  16  Barb.,  598 ;  Day 
V.  Both  J 18  N.  Y.  B.,  448;  Mitchell  v.  Hawley,  4  Den.,  414; 
3  Bing,  (N.  0.,)  915.)  The  payment  of  the  first  installment 
was  not  a  performance  of  the  whole  agreement,  so  as  to 
^«make  it  .an  executed  one;  such  performance  could  take 
place  when  the  whole  principal  was  paid. 

There  was  no  over  payment  of  interest  in  this  case. 
The  bank  or  the  plaintiff  having  only  received  that  to 
which  they  were  entitled.  '^ 

The  judgment  must  be  affirmed  with  costs. 


Abraham  Fowler,  Plaintiff  and  Appellant,  v.  Peter 
MoLiiER,  Defendant  and  Bespondent. 

1.  The  delirery  of  chattels  to  a  creditor  of  a  third  person,  and  his  acceptanoe 
of  them  in  satisfactioa  of  the  indebtedness  to  him  of  such  third  person, 
-without  the  latter  being  a  party  to  the  transaction,  satisfies  both  such  debi 
and  any  liability  for  the  price  of  such  chattels,  and  prevents  the  party  so 
delivering  thera  from  recovering  their  value  upon  an  implied  agreement  for 
goods  sold  and  delivered,  upon  the  ground  that  the  special  agreement  upon 
vhioh  they  were  delivered  was  a  parol  promise  to  pay  the  debt  of  another, 
which  was  void  by  the  statute  of  frauds.  One  so  delivering  the  goods  and 
inducing  the  creditor  to  accept  them  in  payment,  is  estopped  from  alleging 
the  contract  to  be  void  and  recovering  their  price. 

2.  Upon  all  the  testimony  in  this  case  as  to  whether  the  chattels  in  question 
were  delivered  in  satisfaction  of  such  a  debt^  pursuant  to  a  previous  agree- 
ment to  that  effect;.  Hdd^  that  there  was  such  a  conflict  of  evidence  that 
the  verdict  of  a  Jury  should  not  be  set  aside. 

(Before  Robertson  and  Monsll,  J.  J.) 

Heard,  March  16,  18G3;  decided,  March  28,  1863. 

Appeal  by  the  plaintiff,  from  a  judgment  in  bis  favor, 
and  from  an  order  denying  a  new  trial. 

This  was  an  action  to  recover  the  value  of  certain  fnrni 
ture  delivered  by  the  plaintiff  to  the  defendant,  and  alleged 
in  the  complaint  to  have  been  sold  to  the  latter. 

The  defendant's  original  answer  set  up,  as  a  counterclaimi 
a  demand  for  rent  against  the  plaintiff  fbr  about  $150. 
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On  a  trial  of  the  issaes  the  Beferee  saatained  the  coun- 
terclaim) but  the  judgment  entered  upon  his  report  was 
reversed  upon  appeal,  upon  the  ground  that  a  large  part 
of  the  rent  which  he  had  allowed  to  the  defendant  was 
due,  not  from  the  plcuntiff  but  from  his  son,  and  that  the 
plaintiff's  promise  to  pay  it  was  void  for  not  being  in 
writing,  under  the  statute  of  frauds.  The  decision  is 
reported  in  4  Bosw.,  149. 

The  defendant  then  put  in  an  amended  answer,  by  which 
'  he  set  up  as  a  defense,  that  a  son  of  the  plaintiff  was 
indebted  to  the  defendant  for  the  residue  of  the  rent  of 
certain  premises  let  by  the  latter  to  him,  after  crediting 
to  the  former  a  certain  sum  for  goods  furnished  by  him  to 
the  latter;. that  the  plaintiff  subsequently  occupied  sudh 
premises  nnder  his  son,  and  it  was  agreed  between  the 
parties  to  this  action  that  the  plaintiff  should  continue  to 
occupy  such  premises  until  he  could  sell  a  stock  of  goods 
then  upon  them,  aud  that  the  defendant  should  take  no 
proceedings  to  dispossess  him,  and  that  the  plaintiff  should 
pay  therefor  the  same  rate  of  rent  as  was  reserved  in  the 
lease  to  the  son,  and  should  also  discharge  the  indebted- 
ness for  arrears  of  rent  of  the  latter,  and  that  he  should 
do  this  by  delivering  the  goods  mentioned  in  the  com- 
plaint, which  were  to  be  received  by  the  defendant  at  a 
fixed  value,  and  as  soon  as  the  amount  of  such  rent  to 
become  due  from  himself  should  be  determined,  the  balance 
on  either  side  should  be  paid  by  the  party  from  whom  it 
was  due,  to  the  other.  The  answer  alleged  the  perform- 
ance of  this  agreement  by  the  defendant,  and  the  delivery 
of  the  goods  mentioned  in  the  complaint,  in  pursuance 
thereof.  It  also  alleged  that  the  amount  due  to  the  defend- 
ant under  the  agreement,  exceeded  that  due  to  the  plaintiff 
for  the  value  of  the  goods  delivered  by  him.  The  rent  of 
such  premises,  due  from  the  plaintiff  to  the  defendant,  was 
also  set  up  as  a  counterclaim,  or  by  way  of  recoupment. 

A  reply  put  in  by  the  plaintiff  admitted  the  lease  of  the 
premises  mei^tioned  in  the  answer  by  the  defendant  to 
the  son  of  the  former,  and  the  indebtedness  of  $uch  son 
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to  the  defendant,  but  denied  everything  else  alleged  in  the 
answer. 

The  cause  was  tried  on  October  27th  and  28th,  1859^ 
before  Mr.  Justice  ^lobson  and  a  Jury. 

The  defendant,  being  introduced  as  a  witness  for  himself, 
testified  that  about  the  1st  of  February,  X856,  he  called  on 
the  plaintiff  and  asked  who  was  to  pay  the  back  rent  due 
him.  The  plaintiff  said  he  would  not,  but,  upon  being  told 
he  would  then  have  to  leave  the  store,  he  finally  promised 
to  pay  such  back  rent  if  the  defendant  would  let  him  stay  to 
sell  out,  for  a  month  or  two.  To  which  the  latter  said,  he 
would  make  it  easy  for  him  as  long  as  he  did  that,  and  that 
he  would  take  furniture.  The  plaintiff  assented,  and  the 
pieces  of  furniture  were  selected,  at  certain  prices,  amount- 
ing to  1140;  they  were  not  quite  finished,  and  it  was 
agreed  that  the  balance  either  way  should  be  paid.  The 
defendant  retook  possession  of  the  store  in  March,  after 
the  plaintiff  had  occupied  it  about  a  month  and  a  half.  In 
May  following,  the  defendant  gave  directions  for  finishing 
the  pieces  of  furniture  selected,  and  delivering  it  to  him. 
Nothing  was  said  at  that  time  about  the  agreement.  He 
received  the  furniture  in  the  early  part  of  June.  A  bill  was 
subsequently  rendered  for  such  furniture  by  the  plaintiff,  in 
which  he  charged  more  for  one  piece  than,  as  the  defend* 
ant  testified,  had  been  agreed  on.  In  September  following, 
he  called  on  the  plaintiff  and  complained  of  the  charge, 
when  the  latter  said  that,  as  the  bill  was  disputed,  he 
would  then  not  pay  the  back  rent,  as  the  defeudant  did 
not  have  it  in  writing,  and  could  not  hold  him  responsible. 

Another  witness  (Dean)  testified  that  he  called  on  the 
plaintiff  to  see  about  a  bill  due  by  his  son  to  a  sugar  refin« 
ing  company,  when  the  plaintiff  said  they  could  not  look 
to  him  for  their  bill,  **  that  he  had  already  agreed  with 
*'  Mr.  Moller  to  pay  the  back  rent  due  by  his  son,  and  also 
**  for  the  time  he  was  in  possession,  and  that  he  should  pay 
*•  nothing  more."  The  same  wituess  afterwards  called 
on  him,  on  behalf  of  the  defendant,  to  try  and  settle  the 
accounts ;  but  the  plaintiff  refused  to  talk  about  the  mat* 
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ter,  and  referred  bim  to  a  lawyer.  On  another  occasion, 
daring  the  pendency  of  this  action,  upon  the  same  witness 
informing  the  plaintiff  that  the  defendant  said  he  owed  him 
for  the  back  rent,  the  former  asked  if  he  had  it  in  writ- 
ing, and  said  if  he  had  not  he  could  not  hold  him.  The 
plaintiff  subsequently  met  the  witness  and  reproached  him 
for  disclosing  such  conversation  in  his  testimony. 

The  plaintiff  testified  that  the  defendant  came  in  Jane, 
1856,  and  bought  the  articles  of  furniture  in  controversy ; 
that  on  the  prior  occasion  when  he  called,  he  went  away 
angry,  because  the  plaintiff  refused  to  pay  the  back  rent ; 
and  that  he  told  him  the  prices  of  the  articles  were  certain 
amounts,  which  he  afterwards  put  in  his  bill ;  and  that 
nothing  was  then  said  about  the  rent  of  the  premises. 

The  defendant  testified  that  the  plaintiff's  son  was  pres- 
ent when  the  agreement  was  made.  That  sou  testified 
that  he  heard  the  conversation ;  that  the  defendant  want- 
ed the  plaintiff  to  pay  the  back  rent  of  the  store,  which 
the  latter  refused;  that  nothing  was  said  about  furni- 
ture ;  that  the  defendant  did  not  go  up  stairs  where  it  was ; 
and  that  when  the  goods  were  ordered  he  was  also  present, 
bat  heard  no  conversation. 

The  charge  of  the  Judge,  to  which  the  plaintiff  excepted, 
is  stated  in  the  opinion  of  the  Oourt. 

The  Jury  found  a  verdict  for  the  plaintiff  for  the  dif- 
ference between  the  amount  of  the  rent  due  the  defendant 
and  the  value  of  the  furniture,  as  testified  to  by  the  plain- 
tiff. 

A  motion  was  made  for  a  new  trial  at  Special  Term, 
which  was  denied,  and  an  appeal  was  taken  from  the.  order 
denying  such  motion,  as  well  as  from  the  judgment. 

8.  Janes^  for  plaintiff,  appellant; — 

Insisted  that  the  verdict  was  against  evidence. 

jRdbert  Benner^  for  defendant,  respondent. 

I.  The  agreement  between  the  parties  for  the  i>ayment 
of  the  back  rent,  if  invalid,  was  not  illegal,  and  they 
Bosw. — ^VoL.  X.       48 
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having  €xecnted  it  by  the  delivery  and  receipt  of  the 
goods  in  x>6rforniance  ttiereof,  as  determined  by  the  Jury,^ 
the  statute  of  frauds  has  no  further  application  to  it. 
(Atboti  V.  Draper^  4  Denio,  51 ;  Allen  v.  Aguirre,  3  Seld., 
643.)  The  reference  to  the  back  rent  was  only^  for  the 
purpose  of  fixing  the  amount  the  plaintiff  was  to  pay  for 
his  privilege.  {Trustees  First  Baptist  Society^  &c.,  v.  Bolh 
inson,21  N.  Y.  B.,  234;  Rhodes  r.  Rhodes,  3  Sandf.  Oh., 
279;  Storiev.  Dennisan,  13  Pick.,  1;  Pomeroyr.  Winship,  12 
Mass.  E.,  514 ;  Parsons  on  Contracts,  vol.  2,  pp.  319,  338.) 
•  II.  Under  any  aspect  of  this  case,  the  verdict  under  the 
Judge's  charge  determines  conclusively  that  the  articles 
in  question  were  delivered  and  received  in  performance  of 
the  agreement;  and  the  plaintiff  having  chosen  to  execute 
an  agreement  originally  invalid,  cannot  afterwards  rescind 
his  own  contract,  and  recover  what  he  voluntarily  paid 
and  delivered  in  performance  of  it.  These  articles  became 
the  defendant's  absolutely,  the  moment  he  thus  received 
them.  {Abbott  V.  Draper,  4  Denio,  51;  Dowdle  v.  Camp,  12 
Johns,  451 ;  McKnight  v.  Dunlop,  1  Seld.,  637 ;  West/all  v. 
Parsons,  16  Barb.,  645.) 

III.  Even  should  we  admit  that  the  plaintiff,  under  the 
circumstances  stated  in  the  last  proposition,  could  repu- 
diate his  agreement,  it  will  still  follow,  upon  every  principle 
of  law  and  of  fair  dealing,  that  he  could  not  be  permitted 
to  recover  back  the  articles  thus  delivered  until  after 
demand,  and  notice  of  his  intention  to  abandon  his  con^ 
tract.  {Dowdle  v.  Camp,  12  Johns,  451 ;  Abbott  v.  Draper^ 
4  Denio,  51.) 

IV.  The  plaintiff's  claim  is  unconscionable,  and  from 
the  circumstances  of  the  case,  and  his  own  statements, 
incredible. 

V.  A  verdict  will  not  be  set  aside  as  against  evidence, 
unless  it  appears  that  the  Jury  clearly  and  palpably  decided 
against  the  weight  of  evidence.  {Erben  v.  Lorillard,  23 
Barb.,  82 ;  Mackey  v.  New  York  Central  Railroad  Com- 
pany, 27  Barb.,  528;  Williams  v.  Vanderbilt,  29  Barb., 
491.)    New  trials  as  against  evidence  can  only  be  granted 
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on  payment  of  costs.  {Ward  v,  WoodbwM^  27  Barb.,  346 ; 
YandevenUr  v.  N.  Y.  &  K.  H.  R.  B.  Co.,  27  Barb.,  244.) 

By  thb  Court — Bobestsok,  J.  The  only  question 
of  law  arising  in  this  case  is,  whether  the  part  of  the 
cbarji^e  of  the  presiding  Jndge excepted  to, — viz.:  that 
the  plaintiff  was  *'  entitled  to  recorer  the  valne  of  the  art!- 
*'  cles  sold,  without  any  deduction  on  account  of  the  ba<^ 
'*  rent,  unless  the  agreement  was  fully  executed  by  delivery 
**  of  the  articles,  and  receipt  of  the  same  in  performance 
'*  thereof;  but  if  it  had  been  so  fully  executed  in  stich 
'*  manner,  then  the  defendant  was  entitled  to  be  allowed 
**  the  amonnt  of  tiie  back  rent," — was  correct  He  had 
previously  charged  the  Jury  that  the  original  agreement 
to  pay  such  back  rent  was  void,  and  w£^(  not  sufficient  to 
support  an  agreem^it  so^to  i>ay  it:  This  raises  the 
question  whether  the  delivery  of  chattels  to  a  creditor  of 
a  third  person,  in  satisfaction  of  the  debt  of  such  third  pen- 
son,  withont  his  being  a  party  thereto,  satisfies  such  debt^ 
and  prevents  the  party  delivering  them  from  recovering 
their  value,  as  for  goods  sold  and  deli vered,  Jiecause  they 
were  delivered  in  performance  of  a  void  contract.  I  do 
not  regard  any  of  the  cases  aMsing  out  of  other  provisions 
of  the  statute  of  frauds,  such  as  the  sale  and  delivery  of 
merchandise,  as  throwing  any  light  upon  this  qaestioub 
Unquestionably  the  delivery  of  any  goods  may  be  made 
the  consideration  of  any  promise  not  within  the  statute. 

Most  of  the  cases  in  which  the  interpretation  of  that 
part  of  the  statute  of  frauds  which  avoids  promises  to 
answer  for  the  debt  of  another  (2  B.  S.,  135,  ^  2,  subd.,  2) 
is  involved,  have  arisen  on  an  attempt  to  enforce  the 
promise.  They  leave  the  question  undetermined  how  fax 
the  actual  delivery  of  goods,  or  even  money,  in  payment 
of  the  debt  of  another,  without  a  written  agreement  to 
that  effect,  sciiisfles  such  debt  and  discharges  the  recipient 
of  the  goods  or  money  from  incurring  any  liability  for 
them.  It  would  seem  that  the  evil  the  statute  was* 
intended  to  guard  against  might  arise  as  well  from  the 
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GODversioDy  by  parol  evideDce,  of  a  sale  of  goods,  or  loan  of 
money,  into  the  mere  paj^ment  of  tbe  debt  of  a  third  per- 
son, as  from  the  proof,  by  like  evidence  only,  of  a  prior 
executory  i)romise  to  pay  such  debt  By  the  provision  of 
the  statute  just  referred  to,  the  law  presumes  either  that 
it  is  so  rare  for  one  man  to  assume  to  pay  another's  debt, 
particularly  without  some  inducement,  or  else  that  there 
is  such  danger  that  doubtful  expressions  may  be  con- 
verted, by  inattentive  or  biassed  witnesses,  into  positive 
promises,  as  to  render  it  necessary  to  require  the  contract 
to  be  in  writing,  expressing  the  consideration.  And  it  has 
been  even  held  that  partial  performance  of  an  agreement, 
or  delivery  of  property,  as  a  consideration  for  the  promise, 
is  not  sufficient  to  uphold  it.  Thus,  in  Lord  Lexington  v. 
Clarh,  (2  Vent,  223,)  the  payment  of  the  debt  of  another, 
a  promise  to  pay  which  constituted  part  of  the  considera* 
tion  of  a*con  tract,  it  was  held  would  not  sustain  a  promise 
to  pay  another  sum  as  a  consideration  for  the  occupation 
of  certain  premises.  But  this  wa^  modified  in  Wood  v. 
Benson^  (2  Grompt.  &  Jer.,  94,)  and  Band  v.  Mather^  (11 
Oush.,  1,)  where  the  legal  part  of  a  contract,  so  far  as  it 
was  separable  from  a  part  that  was  void,  was  upheld.  In 
MaUory  v.  GiUett,  (21  N.  Y.*R.,  412;  S.  a,  23  Barb.,  610,) 
a  promise  to  pay  the  debt  of  a  third  person,  in  considera- 
tion of  the  creditor  delivering  up  to  his  debtor  goods  on 
which  he  had  a  lien  for  such  debt,  was  held  to  be  within 
the  statute,  and  void,  overruling  Gardiner  v.  Hopkins  (5 
Wend.,  23,)  Mereein  v.  Andrus,  (10  Wend.,  461,)  Singer- 
land  V.  Morse,  (7  Johns.,  463,)  and  various  other  cases. 
The  same  principle  was  held  in  this  Oourt,  on  a  prior  occa- 
sion, in  DooUtUe  v.  Naylor^  (2  Bosw.,  206.)  Kone  of  these 
cases,  however,  affect  the  question  of  an  executed  contract 
to  satisfy  the  debt  of  another.  In  such  case,  of  course,  the 
chattels  or  money  are  proved  to  be  delivered,  and  the  only 
question  is,  on  what  terms.  An  absolut'C  gifbof  them  could 
be  proved  by  parol,  and  there  seems  to  be  no  reason  why 
their  application  in  payment  of  a  debt  may  not  be  equally 
80.    Of  course,  probabilities  and  circumstances  could  be 
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bronght  tx>  bear  on  the  fact  of  the  agreement  in  either  case. 
A  third  party,  delivering  chattels  in  satisfootion  of  a  debt, 
as  in  this  case,  after  ioducing  the  creditor  to  accept  them 
in  payment  of  a  debt,  is  estopped  from  alleging  the  voida- 
bility of  the  contract  and  claioiing  the  price  of  the  goods, 
as  if  they  had  been  sold. 

The  only  remaining  question  in  the  cause  is  one  of  fact, 
-whether  the  chattels,  the  price  of  which  is  sued  for,  were 
delivered  in  satisfaction  of  the  defendant's  claims  for  rent 
against  the  plaintiff  and  his  son,  pursuant  to  a  previous 
agreement  to  that  effinst.  To  establish  this  we  have  the 
testimony  of  the  defendant,  corroborated  by  that  of  Dean, 
as  to  the  promise  to  pay  the  back  rent,  while  the  testimony 
of  the  plaintiff  and  his  son  is  directly  against  it.  I  do  not 
see  that  Dean's  statement  discredits  the  defendant's  as  to 
the  agreement,  because  the  plaintiff  might  well  have  used 
the  term  ^*pay  "  in  regard  to  the  back  rent,  without  mean* 
Ing  payment  in  money.  ITor  does  he  contradict  himself 
by  saying  that  the  plaintiff  said  *<he  would  pay  the  rent 
while  he  was  there,  t>r  something  to  that  effect,"  because 
both  may  have  been  said,  as  he  testified  on  his  direct 
examination.  The  Jury  had  a  right  to  consider  whether 
the  omission  to  state,  in  the  answer  first  put  in,  the 
special  agreement,  was  made  because  no  such  agreement 
existed,  or  because  the  counsel  for  the.  defendant  deemed 
it  was  sufficient  to  allege  an  indebtedness  for  rent  gener- 
ally. The  Beferee  found  in  his  faf  or,  on  a  former  trial, 
on  that  ground,  and  the  amendment  was  made  after  this 
Court,  at  General  Term,  reversed  the  judgment  on  the 
opposite  ground.  The  case  then  rested  on  the  defendant's 
t&timony,  corroborated  by  Dean,  and  the  testimony  of 
the  plaintiff  and  his  son  on  the  other.  The  account  of  the 
defendant  was  not  improbable  in  itself.  He  allowed  the 
plaintiff  to  stay  in  the  store  after  he  had  threatened  to  dis- 
possess him.  The  debt  was  due  from  a  son  of  the  latter, 
who  had  transferred  to  his  father  all  his  means  of  payment. 
The  value  of  the  furniture  was  near  that  of  the  debt  due 
and  to  be  received.    But  it  was  impossible  to  reconcile 
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the  tesdmony.  The  plaintiff  and  big  son  swore  that 
nothing  was  said  about  furniture  in  the  interview  in  which 
the  defendant  claims  that  the  agreement  was  made  and 
the  furniture  seleeted.  It  might  have  been  a  civcumstance 
of  some  vahie  in  disproving  the  defendant's  statements, 
that  the  furniture  was  not  made  or  had  not  been  covered 
in  February,  when  the  supposed  agreement  was  made. 
As  the  testimony  stands,  it  was  a  pure  conflict  of  evidence, 
in  which  the  weight  of  it  is  not  so  clearly  one  way  as  to 
justify  setting  aside  the  verdict. 

The  judgment  and  order  denying  a  new  trial  must  be 
affirmed  with  costs. 


Isaac  M.  Milbank  et  aZ.,  Plaintiffs  and  Appellants,  v. 
Alexander  Dmnsimovis  §t  aU  Defendants  and  Se- 
spondents. 

1.  The  duty  of  a  factor  to  emploj  proper  diligence  and  skill  in  the  sale  ot 
merchandise  intrusted  to  him  for  that  purpose,  is  properly  discharged  by 
its  sale  by  him  Ibr  its  fair  market  talue  at  the  time  thereoij  being  a  higher 
pricQ  than  that  for  -which  he  sells  some  o£  hia  owo  about  the  same  timei 
while  other  large  holders  of  similar  merchandise  are  seUing  it  freely  at  the 
prevailing  price,  and  there  are  indications  of  a  speedy  prospective  super- 
abundant supply  of  the'market  with  such  merchandise,  the  general  opinion 
of  dealers  in  it^  at  the  tame,  being  against  the  probobihty  of  an  immediate 

.  Else  in  iu  prioe.  If  such  merchwidise  be  flour,  the  fiu)U>r  is  not  bound  ia 
the  discharge  of  such  duty  to  anticipate  any  extraordinary  rise  in  the  prioQ 
of  breadstuff's  which  might  subsequently  occur;  even  if  owing  to  an  injury 
to  the  potato  crop  by  disease,  weather  unfavorable  to  growing  gprain  crops, 
and  an  unexpected  demand  for  flour  from  abroad,  known  to  'such  factor  a^ 
the  time  of  atch  sale ;  proTided  the  iofluenoe  of  soch  causes  apon  the 
demand  foir  flour  were  not  so  lar  developed  at  the  time  of  such  sale  as  to 
affect  its  market  price,  and  nothing  but  extraordinary  sagacity  could  divine  it. 

2.  A  factor,  whose  discretion  as  to  making  sales  is  not  limited  by  instructions, 
is  not,  by  selling  forthwith,  made  liable  for  misfeasance,  in  consequence  of 
overlooking  or  not  giring  doe  weight  to  events  known  to  bim  as  having 
oocurred,  or  which  he  had  every  reason  to  believe  might  oooor,  and  which 
were  calculated  to  enhance  prices  in  the  course  of  time;  especially  where 
it  appears  that  he  acted  in  consonance  with  the  general  opinion  of  dealers 
in  the  same  article  at  that  time.  {Per  Robertson,  J.) 
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3.  In  such  an  actioxi^  ;eT)dQnoe.o£  an  92{)retsioii,«bf  ibe  deiondiiDts  to  the 
plamtiiTs,  after  the,  sale  in  question,  of  hopes  to  do  better  with  ano^er 
cargo  of  flour,  which  the  plaintiffs  had  consigned  to  them  at  about  the 
aame  time,  together  with  evidence  of  the  times  and  prices  at  which  the/^ 
Bold  aueh  second  cargo,  is  not  admissible.  '  * 

4.  Evidence  of  the  original  coat  of  the  ilour  is  also  dnadmissiUe. 

5.  Proof  that  the  defendants  took  a  newspaper,  which,  immediately  befora-  (he 
sale  in  question,  contained  an  article  calculated  to  put  its  readers  on  inquiry 
as  to  the  existence  of  causes  likely  to  produce  a  rise  in  prices,  is  not  admissi- 
ble, unless  it  be  proved  that  they  saw  the  particular  article  in  question. 

6.  Letters  from  the  plaintifib  to  the  defendants^  written  after  the  sale,  are  not 
admissible  on  their  own  behalf.  ; 

7.  Testimony  of  a  witness  that  after  the  sale  he  had  heard^  at  the  place  of . 
sale,  that  the  potato  blight  was  the  subject  of  general  conversation  among 
merchants  there,  previous  to  the  time  of  the  sale,  is  inadmissible  as  being^ 
mere  hearsay  evidence.  But  the  testimony  of  witnesees  qualified  to  testify 
on  the  subject)  of  their  own  knowledge  mvl  opinion,  oC  the  causes  whioh 
affected  the  price  of  flour  at  that  time,  is  admissible. 

(Before  Bobertson  and  Monkll,  J.  J.) 

Heard,  March  16,  1863;  decided,  March  28,  1863. 

The  exceptions  taken  on  tbe  trial  of  this  ease  weto' 
directed  by  the  Oourt  to  be  heard  in  the  first  instance  at  > 
the  General  Term. 

The  action  was  brought  by  Isaae  M.  Milbank,  Jtobert  • 
W.Milbank,  and  Jeremiah  Milbauk,  against- Alexander 
Dennistonn,  John  Bennistoun,  William  Wood,  William 
Gross,  William  0.  Mylne  and  Thomas  Sellar,  to  recover  * 
damages  from  the  defendants  for  selling'  contrary  to  plain-" 
tifGs'  instruction,  and  without  due  care,  a  cargo  of  flour ' 
which  the  plaintiffs,  being  American  merchants,  had  con- 
signed by  the  ship  Nicholas  Biddle,  to  the  defendants,  their . 
factors,  at  Liverpool,  and  whioh  was  sold  by  the  defend- 
ants on  thd  4th,  5th  and  7th  of  Angust,  1846»  shortly 
before  a  sudden  and  great  rise  in  the  price  of  flour. 

On  a  former  trial  the  plaintiffs  recovered  judgment, 
which  on  appeal  to  the  Oourt  of  Appeals,  was  reversed 
and  a  new  trial  ordered,  (21  N.  Y.  B.,  386,)  that  Oourt  hold- 
ing that  the .  instructions  given  did  not  limit  the  defend- 
ant's discretion  at  the  time  the  sale  was  made ;  and,  also, 
that  there  was  not  sufficient  evidence  of  negligence  in  the 
sale  to  sustain  the  verdict  on  that  ground. 
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The  cause  came  on  to  be  tried  on  the  third  day  of  March^ 
1862,  before  Mr.  Justice  Bosworth  and  a  Jury.  The  facts 
proved  on  the  former  trial  are  fully  stated  in  the  report  in 
21  N.  Y.  B.  Substantially  the  same  evidence  was  given 
on  the  present  trial  as  before;  and  the  following  additional 
particulars  are  all  that  is  necessary  to  an  understanding 
of  the  decision  of  the  Court. 

The  plaintiffs'  counsel  offered  evidence  of  the  shipment 
and  sale  of  a  second  cargo  of  flour  by  the  Georgiana, 
another  vessel,  and  of  conversation  between  the  defend- 
ants and  one  of  the  plaintiffs,  after  the  sale  of  the  Biddle 
flour,  in  reference  to  the  expectation  of  a  better  sale  of  the 
Georgiaua  flour  at  a  subsequent  day,  as  going  to  the  ques- 
tion of  good  faith,  and  rebutting  the  excuses  made  by  the 
defendants  for  selling  the  Nicholas  Biddle  flour.  This 
evidence  the  Ohief  Justice  excluded,  saying :  '*  You  are 
entitled  to  all  that  bears  upon  the  Biddle  flour.  There  is 
no  complaint  as  Ito  what  was  done  with  the  Georgiana 
flour ;  what  prices  it  brought,  and  what  he  encouraged  the 
parties  to  hope  trom  it,  does  not  tend  to  elucidate  the  ques- 
tion of  fraud  or  good  £aith  in  relation  to  the  sale  of  the 
Biddle  flour. 

**  Any  thing  said  as  to  expectations  or  hopes  of  profit  that 
might  be  realized  by  the  sale  of  the  Georgiana  flour,  I  do 
not  think  admissible.  K  there  is  anything  other  than  a 
statement  of  encouraging  hopes,  or  expectations  that  tend 
to  illustrate  the  questions  made  in  issue,  or  either  of  them, 
you  may  draw  the  attention  of  the  witness  to  it."  To  this 
ruling  the  plaintiffs'  counsel  excepted. 

In  the  course  of  the  examination  of  one  of  the  plaintiffs 
as  a  witness  on  their  behalf,  the  plaintiffs'  counsel  pro- 
posed to  show  the  number  of  correspondents  of  their  house 
in  Liverpool,  engaged  in  the  flour  and  provision  trade, 
men  familiar  with  the  condition  of  the  market,  and  familiar 
with  the  condition  of  the  potato  blight  and  of  the  crops ; 
to  show  who  they  were ;  that  the  witness  went  to  see  them 
on  his  arrival  in  Liverpool  in  August,  a  week  or  fortnight 
after  the  sale  of  the  flour,  and  that  the  subject  of  the 
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potato  blight  and  the  bad  weather  were  things  of  general 
notoriety  in  Liverpool  as  early  as  the  last  of  July ;  and 
not  only  so»  bat  likewise  in  the  newspapers.  The  Court 
sustained  the  defendant's  objection  to  this  as  being  inform- 
ation obtained  from  third  parties,  and  the  plainti£b 
excepted. 

On  the  former  trial  there  was  evidence  that  the  floor 
was  heated  or  soured,  and  the  Oourt  of  Appeals,  in  their 
opinion,  allude  to  this  circumstance  as  one  reason  justify- 
ing the  defendants  in  selling  without  further  delay.  Upon 
this  trial  one  of  the  plaintiflk  testified  that  he  examined 
part  of  the  flour  and  that  it  was  n^t  sour  but  sweet  and 
in  good  order. 

^The  plaintiff's'  counsel  offered  in  evidence  letters  from 
the  plaintiff  to  the  defendants,  dated  15th  of  August  and 
3d  of  September,  1846.  This  was  objected  to  by  defend- 
ants' counsel,  as  not  written  or  received  until  subsequent 
to  the  sale,  and  was  excluded,  to  which  plaintiffs'  counsel 

« 

took  an  exception. 

The  plaintiffs'  counsel  also  put  in  evidence  a  letter  of 
October  31 ,  1846,  from  J.  &  B.  Milbank  &  Oo.,  to  A.  Den- 
nistoun  &  Co.,  in  which  they  said :  ^*  We  have  been  long 
looking  for  ac.  sales  flour  pr.  N.  BiMU  that  we  might  see 
predsely  the  condition  of  the  sale,  &c.,  and  hope  soon  to 
hear  from  you  on  that  subject  Our  B.  W.  Milbank,  as 
you  are  aware,  made  known  to  you  that  he  took  exceptions 
to  the  sale,  as  reported ;  and  your  house  here  were  duly 
informed  that  we  also  excepted  to  the  sale  as  reported. 
We  trust  that,  after  viewing  the  case,  you  have  determined 
to  furnish  such  sale  and  acs.  as  will  conform  to  our  instruc- 
tions when  shipping.    These  we  hope  soon  to  receive." 

Other  witnesses,  shown  to  be  dealers  in  breadstuffs  in 
the  English  market,  were  permitted  to  testify  as  to  the 
effect  of  the  corn  law,  the  potato  blight,  and  the  weather, 
in  that  year,  upon  the  prices  of  flour;  and  what  the  general 
opinion  was  as  to  the  probable  yield  of  the  harvest  during 
the  season  in  which  the  sale  was  made.    The  substance 

Bosw.— Vol.  X.       49 
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of  the  testimony  on  these  poiata  is  stated  in  the  opinion  of 

BOBEBTSOK,  J. 

One  of  the  plaintiffs  being  upon  the  stand  as  a  witness, 
the  plaintiffs'  oounsel  produced  eopies  of  Wiliner  &  Smith's 
Buropean  Times,  a  newspaper  published  in  London  on  the 
20th  and  25tb  of  July  and  the  4th  of  August,  and  offered 
to  show  that  a  copy  of  the  pai>er  bearing  that  name^  and 
of  the  dates  mentioned,  eame  to  the  possession  of  sndi 
witness;  that  those  so  oftered  were  copies  of  the  same 
papers,  and  that  he  was  a  regular  subscriber.  This  was 
excluded,  and  plaintiffs'  counsel  excepted. 

One  of  the  defendsint^  being  sul^iaequeiltly  examined  by 
the  plaintiffs'  counsel,  testified  that  the  paper  in  question 
was  taken  by  their  house,  but  was  not  regarded  by  them 
as  an  authority  upon  the  prospects  of  the  market,  and  that 
he  did  not  read  the  paper,  nor  did  the  members  of  his 
house,  so  far  as  he  knew.  The  contents  of  the  articles 
contained  in  this  paper,  whidh  the  plaintiffs'  oounsel  relied 
on,  are  sufficiently  stated  in  the  opinion  of  Bobebtsost,  J, 

The  question  to  a  witness,  Would  not  any  prudent  man 
in  Liverpool,  holding  flour  to  sell  for  a  consignor,  have 
been  led  to  make  inquiry  into  the  state  of  the  weather, 
and  the  state  of  the  crops  ?  was  objected  to,  the  ^  Oonrt 
sustained  the  objection,  and  the  plaintiffs'  counsel  excepted. 

At  the  close  of  the  evidence  the  counsel  fo>r  the  defend* 
ants  moved  for  a  nonsuit  or  dismissal  of  the  complaint. 
The  Oourt  granted  the  motion,  to  which  the  plaintifb' 
counsel  excepted.  The  Court  thereupon  ordered  that  all 
the  exceptions  in  the  cause  be  heard  in  the  first  instance 
at  the  General  Term. 

Edwards  Pierrepontj  for  plaintiff. 

L  It  was  an  error  to  take  the  case  from  the  Jury.  The 
main  questions  involved  were  exclusively  for  the  Juiy. 

II.  The  Oourt  of  Appeals  sent  the  case  down  for  a  new 
trial  on  questions  of  &ct ;  it  was  error  to  refuse  to  allow 
those  questions  to  be  submitted  to  the  Jury.    The  qnaeh 
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tions  of  negligence  ^nd  of  bad  faith  trere  the  especial 
questions  upon  which  the  Jury  should  have  passed. 

IIL  Much  new  evidence  was  added  bearing  upon  the 
negligence  and  bad  faith  of  the  defendants,  and  we  ^u\h 
mit  that  it  is  wholly  unprecedented  to  take  such  a  case 
from  the  Jury.  Even  when  the  evidence  is  substantially 
the  same  on  qnestions  of  fact,  it  is  customary  on  a  new 
trial  being  ordered  to  submit  such  questions  of  &ct  again 
to  the  Jury,  and  the  cases  are  numerous  where,  after  suc- 
cessive verdicts,  on  substantially  the  same  evidence,  the 
Court  have  surrendered  their  judgment  to  that  of  the  twelve 
Jurymen,  and  refused  to  disturb  that  verdict  again,  how» 
ever  much  they  might  difTer  in  opinion  from  the  Jnry. 
Saoh  should  be  the  rule,  and  &uch  has  been  the  rule. 

The  Jury  are  to  determine  the  facts — not  the  Court. 
{FawUr  v.  Etnu  Ins.  Co.,  7  Wend,  275 ;  4  Burr.,  2108  ;  1 
Str.,  692;  3  Taunt.,  232;  Silva  v.  Low,  1  Johns.  Oas.,  337  j 
JBstp.  Bailffr  2  Cow.,  483 ;  Astar  v.  UnUm  Ins.  Co,y  7  Cow., 
203 ;  FeeUr  t.  Whipple,  8  Johns.,  369 ;  Giaigan  v.  N.  T.  & 
B.  JR.,  1  B.  D.  Smith,  453;  Cohen  v.  DUpont,  1  Sandf^  262.) 

IV.  The  Court  of  Appeals  sent  the  case  back  to  be  tried 
by  the  Jury,  and  we  insist  that  the  refusal  to  submit  the 
questions  of  fact  to  the  Jury,  with  all  the  new  evidence,  is 
erroneous. 

T.  When  the  Court  of  Appeals  ordered  this  cause  back 
for  a  new  trial,  Judge  Dbnio,  who  delivered  the  opinion, 
said,  *'  the  flaw  was  a  damaged  artkHSj^^  ahd  laid  great 
stress  upon  What  he  supposed  to  be  true,  namely — that 
the  potato  blight  had  not  occurred,  and  that  the  weather, 
at  the  time  of  the  sale,  promised  a  ^ood- harvest.  (See 
Opinions,  21  N.  Y.  B.,  397.) 

On  this  trial  the  aspect  of  the  case  was  changed  upon 
this  point,  and  it  was  proved  by  positive  evidence  that  the 
flour  was  perfectly  sound  and  sweet,  that  the  weather  was 
bad,  that  the  poWo  Might  had  occurred  before  the  sale, 
and  that  this  had  been  published  in  the  newspapers  of  the 
day,  and  that  the  defendant  took  the  very  papers  contain- 
ing the  publications.    All  this  evidence  was  entirely  new 
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in  the  case,  not  a  word  of  it  being  before  the  Court  of 
Appeals. 

YI.  A  factor  is  boand  to  obey  the  instructioiis  of  the 
prinoipal,  and  the  expression  of  a  desire,  in  such  a  case,  is 
an  instruction.  {Marfidd  v.  Chodhue^  3  Gomst.,  62 ;  BeU  v. 
Palmer,  6  Oow.,  128 ;  Lafarge  v.  Knedand,  7  Cow.,  456 ; 
Caursier  v.  BiUer^  4  Wash.  0.  0.,  549 ;  Hays  v.  SUmCt  7 
Hill,  128.) 

YII.  The  defendants,  being  factors  of  the  plaintifb, 
disobeyed  their  instructions. 

YIII.  The  defendants  sold  before  the  results  mentioned 
in  the  letter  of  instructions  of  27th  June  had  happened. 
The  first  result,  to  wit,  the  glut  of  the  market,  had  hap- 
pened; but  the  second  result,  to  wit,  a  reduction  and 
consequent  rise  of  price,  by  which  the  plaintiffs  were  to  be 
benefited,  and  which  had  been  clearly  pointed  out,  had 
not  happened. 

^    This  question  was  expressly  submitted  to  the  Jury  on 
the  former  trials.  {MUbank  v.  Dennistaun^  1  Bosw.,  278.) 

IX.  The  defendants  failed  to  exercise  proper  care  and 
diligence  in  the  sale  of^  this  flour,  which  was  also  sub- 
mitted to  the  Jury  on  the  former  trials. 

The  defendants  were  clearly  chargeable  either  with 
gross  negligence  or  bad  faith : 

1st.  When  the  sales  were  made,  they  knew  that  the 
flour  had  been  selected  from  the  best  mills  and  shipped 
with  the  greatest  care  directly  from  the  boats;  that  it  was 
insured  at  $4  i>er  barrel,  and  that  it  cost  upwards  of  a 
dollar  more  per  barrel  to  ship  it  from  Kew  Orleans  and 
place  it  in  store  at  Liverpool. 

2d.  They  knew  that  the  plaintiffs'  limit  was  22s.  in  bond 
on  arrival,  before  any  expenses  had  been  incurred,  and 
they  knew  that  B.  W.  Milbank  was  expected  to  confer 
with  them  in  person  before  sales  were  made. 

3d.  They  sold  it  with  full  knowledge*  that  there  had 
been  no  reduction,  but  that,  on  the  contrary,  the  amount 
h^d  been  constantly  increasing,  and  that  the  quantity  in 
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market  on  the  days  they  sold  was  greater  than  ever  before 
in  any  hiiman  recollection. 

4th.  Every  excuse  given  by  the  defendants  for  selling 
the  Biddle  flour  at  the  time  they  did,  applies  equally  to 
the  Georgiana  flour;  and  if  they  were  right  in  selling  the 
one,  they  ought  to  have  sold  the  other.  Both  of  such 
cargoes  of  flour  arrived  at  al)out  the  same  time,  and  were 
precisely  the  same  in  quality  arid  condition. 

5th.  Each  and  every  statement  and  assertion  made  by 
the  defendants,  in  excuse  for  sacrificing  the  flour  as  they 
did,  was  untrue  in  point  of  fact. 

X.  The  defendants  violated  the  instructions  of  the  plain- 
tifis. 

1st.  The  plaintiffs  on  the  first  notice  repudiated  the  sales, 
and  called  upon  the  defendants  for  an  account  conforming 
to  their  instructions,  and  called  upon  the  defendants  at  the 
time,  to  give  their  construction  to  the  plaintiffs'  orders. 

2d.  A  principal  may  vary  his  instructions  from  time  to 
time,  and  the  factor  is  bound  to  obey  them  as  so  modified, 
though  he  may  have  made  advances,  unless  the  principal, 
after  due  notice,  neglect  to  reimburse  his  factor.  (Story 
on  Cont.,  §  359 ;  Marfidd  v.  Goodhue^  3  Oomst.,  62 ;  Evans 
V.  Moot,  3  Seld.,  186;  Bell  v.  Pahiier,  6  Cow.,  128.) 

XI.  The  case  was  fairly  submitted  to  a  Jury  on  the  for- 
mer trial,  and  they  found  upon  the  several  questions  sub- 
mitted. 

XII.  As  to  the  exceptions  taken  at  the  trial  the  Judge 
erred  in  the  admission  and  exclusion  of  evidence. 

L.  B.  Woodruffs  for  defendants. 

I.  The  plaintiffs  were  not  entitled  to  recover  upon  the 
ground  that  the  defendants  had  sold  contrary  to  the  orders 
alleged  and  set  forth  in  the  declaration. 

No  violation  of  orders  was  proved.  The  appellants,  as 
factors  for  sale,  had  the  right,  and  it  was  their  duty  to  sell 
the  flour,  upon  its  arrival  in  Liverpool.  Instructions,  in 
order  to  modify  or  stfcpend  this  right,  should  be  special  and 
definite;  otherwise  the  fiictor  is  bound  to  execute  his  com- 
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mission,  bona  fide^  and  to  the  best  of  his  judgnjent.  K 
the  orders  be  ambiguous  or  doubtful,  and  the  agents  have 
acted  in  good  faith,  they  are  not  liable  to  their  principals, 
although  their  interpretation  of  the  orders  was  different 
from  Avhat  the  latter  intended.  The  former  are  entitled  to 
the  benefit  of  any  doubt  which  arises  as  to  their  meaning. 
(Le  Boy  v.  Beard,  8  How.  TJ.  S.  E.,  451,  466,  468;  Very  v. 
Levy,  13  How.  U.  S.  K.,  345,  358,  359 ;  Moore  v.  Mourguef 
Oowp.,  479 ;  Story  on  Ag.,  §^  74,  161,  199,  notes ;  Russell 
on  F^^ctors,  19;  2  Pars.  Cont.,  80.) 

And  upon  the  Evidence  given  by  the  plaintiffs,  it  was 
the  duty  of  the  Court  to  declare  the  law  applicable  to  the 
case.  {Rhett  v.  Poe,  2  How.  U.  8.  R.,  457;  Burckle  v.  jBcfc- 
art,  3  Denio,  279) 

II.  Even  if  the  declaration  counts  upon  a  cause  of  action 
founded  on  fraud,  or  on  negligence  and  want  of  care,  the 
evidence  was  insufficient  to  entitle  the  plaintiffs  to  main* 
tain  the  action. 

1.  There  was  no  evidence  of  fraud  on  the  part  of  the 
defeij^dants.  On  the  contrary,  the  case  showed  the  most 
perfect  good  faith. 

2.  There  was  no  evidence  that  the  defendants  had  been 
guilty  of  negligence,  or  had  faUed  to  exercise  proper  care 
and  diligence.  The  reverse  was  proved  by  strong  and  con- 
clusive evidence,  given  by  the  plaintiffs.  (Chapman  v.  TFoZ- 
ton,  10  Bing.,  57, 63,  per  Ch.  J.  Tinbal,  (as  to  what  is  due 
diligence;)  1  Pars,  on  Oont,  79.) 

3.  There  was  no  question  upon  the  evidence  which  ought 
properly  to  have  been  left  to  the  Jury.  {Rhett  v.  Poe^  2 
How.  U.  S.  E.,  457;  Gaither  v.  Myrich,  9  Md.  R.,  118.) 

III.  The  only  evidence  given  by  the  plaintiffs  on  the  last 
trial  by  which  they  sought  to  vary  the  case  from  the  proofs 
as  passed  upon  in  the  Court  of  Appeals  in  no  wise  altered 
the  plaintiffs'  case,  or  warranted  the  submission  of  the 
questions  in  issue  to  the  Jury. 

lY.  None  of  the  plaintiff'  exceptions  to  the  rulings  of 
the  Chief  Justice  on  the  trial,  in  the  £^mission  or  rejection 
of  evidence,  are  well  taken 
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Bt  thb  Ooubt — MONBLL,  J.  The  only  question  in 
this  eajse  not  disposed  of  by  the  Goart  of  Appeals,  (21  N. 
Y.  B.,  386,)  is  whether  the  sale  of  the  flour  was  made  by 
the  defendants  in  good  faith,  after  the  exercise  of  that 
prudence  and  skill  which  agents  to  whom  the  property 
of  ^thers  is  intrusted  are  always  obliged  to  employ. 
Whether  the  defendants  violated  the  written  instructions 
of  the  plaintifl^  is  reg  adfuMeata, 

Upon  the  facts  presented  to  the  Court  of  Appeals,  that 
Court  held,  that  the  evidence  did  not  establish  bad  faith  or 
want  of  skill  or  prudence  on  the  part  of  the  defendants ; 
on  the  contrary,  '<  that  there  was  not  the  slightest  rear 
son  on  the  evidence  to  impute  blame  to  the  defendants,  and 
that  there  was  nothing  for  the  Jury  to  deliberate  upon." 

Unless  upon  the  last  trial,  the  plaintiffs  have  varied  the 
iacts,  and  shown  by  additional  evidence  that  blame  was 
imputable  to  the  defendants,  the  Justice  committed  no  error 
in  dismissing  the  complaint. 

The  new  and  additional  facts  relied  on  by  the  plaintiff^, 
as  furnishing  evidence  of  bad  faith  or  want  of  prudence  on 
the  part  of  the  defendants,  are :  that  the  flour  when  ship- 
ped at  New  Orleans  was  sweet  and  in  good  condition; 
that  from  ten  to  twenty  barrels  of  it  were  examined  about 
the  1st  of  September,  by  one  of  the  plaintiffs,  in  Liverpool, 
and  found  to  be  sound,  sweet  and  in  good  condition ;  that 
a  newspaper,  called  '*  Wilmer  &  Smithes  European  Times^^^ 
published  in  London,  was  taken  by  the  defendants*  fii^nijs 
and  that  an  article  appeared  therein,  under  date  of  July 
25,  1846,  which  spoke  of  the  appearance  of  the  potato 
disease  in  Ireland,  and  of  rumors  of  its  appearance  in 
England  and  on  the  continent. 

Mr.  Wood,  one  of  the  defendants,  testified  in  respect  to 
the  newspaper,  that  it  was  not  considered  authority,  and 
was  not  read  by  him.  There  was  no  evidence  that  it  was 
ever  seen  or  read  by  any  other  member  of  the  firm. 

If  it  was  material,  as  bearing  upon  the  question  of  good 
or  bad  £aith  on  the  part  of  the  defendants,  whether  the 
flour  was  sweet  or  sour,  or  heated,  or  was  ^^  a  damaged 
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article/*  there'was  probably  sufBcient  conflict  of  evidence 
on  that  subject  to  have  made  it  proper  to  have  submitted 
it  to  the  Jury.  But  in  the  view  taken  by  the  Court  of 
Appeals,  and  the  view  which  I  take  of  the  effect  to  be 
given  to  the  new  evidence  furnished  by  the  plaintiffs,  it 
does  not  become  a  material  inquiry  whether  the  flour,  on 
its  arrival  at  Liverpool,  or  at  the  time  of  the  sale,  was  or 
was  not  damaged.  The  object  of  the  evidence  of  the  con- 
dition of  the  flour,  was  doubtless  to  avoid  or  overcome  the 
remark  of  the  learned  Judge  who  delivered  the  opinion  of 
the  Court  of  Appeals,  that  "  the  plaintiffs'  flour  was  a  dam- 
aged article,  and  liable  to  further  depreciation  if  kept  on 
hand,''  and  the  plaintiffs'  counsel  insisted  that  in  so  far, 
the  case  was  now  varied,  and  that  the  question,  whether  the 
flour  was  or  was  not  a  damaged  article,  should  have  been 
submitted  to  the  Jury. 

But  it  must  be  observed  that  the  remark  quoted  was  one, 
only,  of  several  reasons  furnished  by  the  learned  Judge,  in 
support  of  his  view  that  there  was  no  evidence  to  impute 
blame  to  the  defendants.  He  says  it  was  proved  that  all 
the  large  holders  of  flour  were  freely  selling  at  the  price 
that  then  prevailed ;  that  the  defendants  themselves,  sol^ 
on  the  6th  of  August,  three  thousand  barrels  of  their  own 
flour,  for  a  less  price  than  that  which  they  obtained  for  the 
plaintifi^;  that  all  the  indications  were  in  favor  of  an 
abundant  domestic  harvest ;  that  no  immediate  improve- 
ment in  prices  was  looked  for  among  the  dealers  in  bread- 
stuffs  in  that  market ;  that  the  prices  obtained  were  the 
market  prices  prevailing  at  the  time  of  the  sales,  and  for 
sometime  afterwards,  and  that  the  subsequent  extraordi- 
nary rise  was  owing  to  causes  wholly  exceptional  in  their 
character,  which  were  not  so  far  developed  when  the 
sales  took  place  as  at  all  to  influence  the  market,  and 
could  not  have  been  anticipated  with  any  degree  of 
sagacity. 

If  it  was  necessary  to  take  all  these  reasons  in  the  con- 
crete, and  to  hold  that  if  any  one  of  them  was  nnsustained 
by  the  evidence  they  all  must  fail,  there  would  be  some 
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pertinence  and  materiality  in  the  testimony  directed  to 
that  subject.  Bat  I  apprehend  that  the  fabric  mli  stand, 
although  one  of  its  supports  is  taken  away. 

Assuming  that  it  was  proved  that  the  flour  was  not  a 
damaged  article,  then  that  reason  of  the  learned  Judge 
would  be  gone,  but  all  the  others  would  remain  unaffected 
by  any  of  the  new  evidence  in  the  case.  There  was  no 
violation  of  the  written  instructions  to  the  defendants, 
and  the  burden  of  proving  that  the  sales  were  not  made 
in  good  faith,  was  upon  the  plaintifb.  The  obligation  of 
the  defepdants  to  exercise  skill  and  prudence  was  the 
same,  whatever  was  the  condition  of  the  flour;  and  al- 
though, if  damaged  and  depreciating  in  value,  the  sale 
might  thereby  have  been  hastened,  yet  proof  that  the 
flour  was  not  damaged  would  not  outweigh  and  overcome 
all  the  other  and  most  satisfactory  reasons  for  making 
the  sales  at  the  time  they  were  made.  If  the  plaintiffs 
were  bound  to  hold  the  flour,  if  sound  and  sweet,  then 
it  might  be  material  to  inquire  how  that  fact  was.  But 
no  such  obligation  rested  upon  the  defendants.  They  had 
a  right  to  sell,  whether  damaged  or  otherwi^,  and  so  long 
as  they  can  furnish  satisfactory  reasons  for  selling,  it  is 
quite  immaterial  what  was  the  condition  of  the  flour  at 
the  time. 

There  was  no  evidence  that  ^'  WUmer  &  Smithes  Euro- 
pean  limes  "  was  ever  read  by  any  of  the  defendants.  The 
only  one  of  them  examined  testified  that  he  never  read 
it,  and  thai  it  was  not  considered  authority  as  to  the  state 
of  the  market.  If  the  article  from  this  newspaper,  given 
in  evidence,  was  calculated  to  have  put  the  defendants 
upon  inquiry,  had  they  seen  it,  oi*  to  induce  the  belief  that 
the  market  was  likely  to  undergo  a  change,  and  prices 
advance,  the  plaintiffs,  nevertheless,  cannot  have  the 
benefit  of  such  an  effect,  as  indicating  a  want  of  good 
faith  by  the  defendants,  without  showing  that  the  article, 
for  which  such  an  effect  is  claimed,  came  under  their 
observation.  The  mere  circumstance  that  they  were 
subscribers  for  and  took  the  papers,  is  not  sufficient  to 
Bosw*— Vol.  X.       60 
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fiHstaiu  a  charge  of  bad  faith.  Besides,  there  was  nothing 
in  the  article  either  to  excite  the  alarm  or  to  change  the 
purpose  of  any  prudent  man.  It  was  a  commnnication 
written  at  Liverpool  for  the  paper,  and  was  published  at 
London,  on  the  4th  of  August,  the  day  the  first  sales  were 
made  by  the  defendants.  It  commimicated  the  fact  of  the 
appearance  of  the  i)otato  disease  in  Ireland,  and  rumors 
of  its  appearance  also  in  England  and  on  the  Continent; 
but  in  another  column  of  the  same  paper,  the  editor 
speaks  satisfactorily  of  the  new  wheat  crop,  and  says  ''  in 
the  meantime  large  quantities  of  wheat  and  flour  continue 
to'  arrive  from  the  United  States  and  Canada  which  keep 
down  prices,  and  render  the  trade  inactive." 

Upon  the  whole,  I  have  been  unable  to  discover  any 
material  variation  of  the  facts  proved  on  the  last  trial 
from  those  which  were  before  the  Court  of  Appeals,  and 
hence  there  was  no  error  in  dismissing  the  complaint. 

None  of  the  exceptions  to  the  rejection  or  admission  of 
evidence  were,  well  taken.  The  flour  by  the  Georgiana 
was  not  in  dispute,  and  the  evidence  relating  to  it  or  of 
conversations  connected  with  it  were  properly  excluded. 
The  plaintiffs  were  seeking  to  recover  for  a  loss  on  the 
flour  by  the  Biddle  only,  and  what  was  said  or  done  with 
respect  to  the  Georgiana  flour  was  wholly  immaterial. 
The  price  of  flour  in  Kew  Orleans  was  unimportant.  Its 
only  effect  would  be  as  tending  to  show  that  the  flour  was 
sound  and  sweet,  which,  as  I  have  already  shown,  was  of 
no  consequence  upon  the  question  at  issue.      • 

The  letter  of  the  plaiutiffs  to  the  defendants  of  the  15th 
August,  1846,  was  written  after  the  sale,  and  could  have 
no  bearing  upon  the  question  of  good  or  bad  faith  of  the 
defendants,  and  was  propei'ly  excluded,  as  was  also  the  offer 
to  prove  by  the  witness,  Robert  W.  Milbank,  that  in  SeiK 
tember,  1846,  he  learned  in  Liverpool,  that  in  July  pre- 
vious  the  subject  of  the  potato  blight  was  the  subject  of 
general  conversation  among  the  merchants  of  Liverpool. 
It  was,  at  most,  mere  hearsay  evidence,  and  inadmissible. 

The  proof  offered  by  the  defendants  and  admitted  by 
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the  Justice,  of  the  opiDions  of  witnesses  as  to  the  effect 
of  the  corn  law,  and  of  the  prohable  yield  of  the  new 
wheat  crop  upon  the  price  of  flour,  was  proper.  The 
defendants  had  a  right  to  show  any  reasons  which  would 
tend  to  justify  the  sale  of  the  flour,  and  the  opinions  of 
persons  competent  to  judge  was  calculated  to  have  a 
marked  influence  on  the  minds  of  those  who  mighfc  be 
affected  by  changes  in  the  market.  These  opinions  were 
drawn  out  from  the  witnesses  themselves,  and  the  inquiry, 
therefore,  was  different  from  that  sought  to  have  been 
proved  by  the  hearsay  testimony  of  the  witness,  Bobert 
W.  Milbank. 

As  no  error  was  committed  at  the  trial,  the  exceptions 
must  be  overruled,  and  the  defendants  must  have  judg- 
ment, dismissing  the  plaintiffs'  complaint,  with  costs. 

EoBEBTSOX,  J.  The  Court  left  two  questions  to  the 
Jury,  in  this  case,  on  the  former  trial  of  it,  (1  Bosw.,  270,) 
one  was  the  disobedience  by  the  defendants  of  the  plain- 
tiffs' instructions  in  regard  to  the  sale  of  the  flour  in  con- 
troversy ;  and  the  other,  the  degree  of  care  and  diligence 
exercised  on  such  sale ;  and  the  Jury  found  on  both  against 
the  defeudcants.  The  Oourt  of  Appeals,  on  an  appeal 
from  the  judgment  of  this  Oourt,  at  General  Term,  held 
that  the  facts  being  undoubted  and  there  being  no  conflict 
of  evidence,  both  such  questions  were  questions  of  law, 
and  pronounced  the  defendants,  on  the  evidence,  blame- 
less as  to  both.  (21  N.  Y.  R.,  397.)  In  regard  to  the  first 
question,  that  of  disobedience  of  instructions,  the  testi- 
mony was  the  same  on  this  as  on  the  former  trial,  and  this 
C!ourt  is  bound  to  pronounce  upon  it  as  matter  of  law, 
that  the  defendants  are  equally  innocent.  The  only  ques- 
tion before  us  is  whether  additional  evidence  introduced 
on  the  trial,  having  reference  to  the  remaining  question 
of  care,  diligence  or  good  faith,  tends  to  establish  facts 
calculated  so  to  derange  the  circumstances  from  which  the 
Oourt  of  Appeals  drew  its  legal  conclusions  of  proper  care, 
diligence  and  good  faith  on  the  former  trial,  and  to  add 
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such  others,  as  to  leave  the  whole  a  proper  question  for  the 
Jury.  Those  circumstances,  then,  were  cotemporaneous 
sales  by  large  holders  of  flour,  including. sales  by  the 
defendants  of  their  own ;  indications  of  an  abundant  hai^ 
vest;  the  opinion  among  dealers  of  there  being  no  prospect 
of  an  immediate  rise ;  the  fairness  of  the  prices  obtained ; 
the  absence  of  any  such  development,  at  the  time  of  the 
sale,  of  the  exceptional  causes  which  produced  the  subse- 
quent rise,  as  to  influence  the  market,  as  well  as  the 
impossibility  of  anticipating  them  by  any  sagacity.  To 
these  was  added  a  danger  of  depreciation  of  the  flour 
from  its  damaged  state. 

The  additional  evidence  oflbred  consisted  of  the  testi- 
mony of  two  of  the  plaintiffs,  (Eobert  and  Jeremiah 
Milbank,)  one  of  the  defendants,  (William  Wood,)  the 
contents  of  certain  circulars  of  the  defendants,  and  two 
newspaper  paragraphs,  contained  in  a  newspaper  taken  by 
them.  That  testimony,  it  is  claimed,  showed  that  the 
flour  was  sound,  and  not  damaged ;  that  the  weather  was 
so  bad  as  to  affect,  injuriously,  the  coming  grain  crop,  and 
that  the  potato  disease  had  been  known  by  the  defendants 
to  have  advanced  so  far  in  its  career  as  to  be  likely  to 
affect  the  price  of  flour,  of  which  they  were  warned  by 
announcements  in  the  newspapers  in  question. 

No  evidence  was  adduced  on  the  trial  to  establish  the 
actual  occurrence  of  weather  unfavorable  to  grain  crops 
likely  to  produce  such  injury  to  the  harvests,  at  the  time 
of  the  sale  by  the  defendants,  as  to  have  induced  a  man  of 
ordinary  forethought  to  expect  such  a  dearth  as  to  raise 
the  price  of  flour,  or  induce  dealers  in  it  to  expect  such 
rise,  although  it  is  well  known  that  very  slight  elevating 
or  depressing  causes  are  sufficient  to  affect  the  price  of  an 
article  of  such  certain  and  universal  consumption  as  bread- 
stuffs.  The  plaintiffs  never  made  a  failure  by  the  defend- 
ants to  appreciate  the  effect  of  the  particular  causes,  which, 
subsequent  to  the  sale  in  question,  produced  such  rise  iu 
the  price  of  flour,  a  subject  of  complaint  until  the  trial 
in  this  action,  as  will  appear  by  an  examination  of  their 
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conduct,  dealings  and  correspondence  with  the  defend- 
ants. They  never  appear  to  have  stated  anything,  until 
this  action  was  brought,  but  disobedience  of  such  instruc- 
tions a  ground  of  dissatisfaction. 

Nothing  in  the  correspondence  of  the  defendants  as 
introduced  by  the  plaintiffs  in  evidence,  shows  any  know- 
ledge by  the  former  of  weather  unfavorable  to  crops,  until 
their  letter  of  the  18th  of  August,  1856,  after  the  sale  in 
question,  when  they  state  that,  ''on  the  11th  or  12th 
instant  a  great  change  for  the  worse  took  place  in  the 
weather,  and  the  potato  crop  was  completely  blighted." 
This  plainly  referred  only  to  the  unfavorableness  of  the 
weather  to  the  potato  crop ;  but  in  the  dreular  accompany- 
ing such  letter  they  say  that,  as  it  has  been  "  wet  and 
unfavorable  for  securing  the  wheat  crop,  we  must  quote 
higher  prices,"  and  again, ''  the  bulk  of  the  new  wheat  will 
be  of  poor  quality,  and  indifferent,  if  not  in  bad  condition, 
owing  to  the  wet  weather  which  has  been  prevailing  for 
the  last  fortnight."  This,  however,  would  oarry  the  begin- 
ning of  such  wet  weather  back  as  far  as  the  4th  of  August, 
when  the  first  sale  in  question  of  flour  was  made  by  the 
defendants.  In  an  answer  by  the  plaintiffs  subsequently, 
on  the  31st  of  October,  to  a  letter  of  the  defendants  of  the 
3d  of  the  same  month,  in  which  the  latter  claimed  that, 
when  they  made  the  sales  in  question,  *'  the  prospect  of  a 
good  harvest  was  before"  them,  the  former  not  only  fail 
to  controvert  such  statement,  but  with  full  information  as 
to  the  state  of  the  weather,  the  crop,  and  the  potato  blight 
in  August  previous,  wholly  omit  to  charge  any  neglect  or 
fraud  against  the  defendants  in  not  perceiving  their  effect 
and  acting  accordingly.  They  only  call  for  an  account 
therein,  not  according  to  subsequent  prices,  as  produced 
by  such  bad  weather,  scanty  crops  and  blight,  but  accord- 
ing to  instructions.  This  tends  strongly  to  show  the  charge 
of  misfeasance  from  such  supposed  oversight  or  disre- 
gard of  the  probable  effect  of  such  causes  to  have  been  an 
afterthought. 

In  the  letters  of  the  defendants  of  the  18th  of  July  and 
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3d  of  August,  they  speak  of  the  weathet  as  being  favorable 
to  grain  crops,  and  of  the  harvests  as  already  commenced, 
or  to  begin  in  a  week  or  two,  and  of  the  prospects  of  the 
effect  of  such  forward  state  of  the  crops  on  the  price.  A 
phrase  in  the  letter  of  the  3d  of  August  that  the  "market 
has  been  at  a  stand  for  some  days;  but,  as  the  last  two  or 
three  days  have  been  unsettled,  there  may  be  possibly 
some  activity  to-morrow,"  is  shown  to  refer  to  the  state 
of  the  market  only,  and  not  the  weather,  by  a  statement 
in  the  circular  accompanying  it,  "that  the  weattier  has 
been  remarkably  favorable  for  the  grain  crops  for  the  Ii»t 
fortnight." 

The  information  contained  in  the  copies  of  "  Wilmer  & 
Smithes  European  Times,^^  of  the  state  of  the  weather  on 
the  25th  of  July  and  3d  of  August,  1846/  produced  on  the 
trial,  consists  of  notifying  their  readers,  at  the  former  date, 
that  "the  atmosphere  had  not  been  unfavorable  to  the 
ripening  of  the  crops,  which,  in  that  neighborhood,  looked 
^ell  and  promised  to  be  abundant,"  notwithstanding 
numerous  showers  of  rain  and  cool  weather;  and  at  the 
latter  date,  that  although  "  the  weather  had  been  variable," 
and  "the  crops  in  several  parts  of  the  country  had  been 
beaten  down  and  injured  by "  showers,  "  no  general  result 
could  be  arrived  at,  and  that  arrivals  from  abroad  kept 
down  prices."  None  of  such  information  would  be  likely 
to  induce  a  prudent  dealer  to  await  the  result  of  such  a 
harvest  in  order  to  obtain  better  prices. 

But  there  was  no  evidence  of  not  only  the  occurrence  of 
any  such  bad  weather  in  England,  before  the  sales  in  con- 
troversy, as  to  warrant  an  expectation  in  Liverpool  of 
vital  injury  to  the  crops  in  question,  but  even  of  any  appre- 
hension thereof  sufficient  to  affect  the  grain  market.  The 
existence  of  fine  weather,  until  abont  the  time  of  the  sale, 
is  testified  to  by  two  witnesses,  (Harnett  and  King,)  and  a 
-favorable  prospect  of  the  crops  at  the  same  time  by  one 
of  them,  (Harnett,)  and  one  other,  (Goodwin,)  and  there  is 
no  conflicting  evidence.  Kor  was  there  even  evidence  that 
any  failure  or  deterioration  of  crops  contributed  to  prodaoe 
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the  rise  in  tbe  price  of  the  floar,  T?hich  took  place  a  week 
after,  such  sale,  anless  the  expTession  of  Mr.  Goodwin,  as 
to  the  defective  produce  of  food  in  England,  is  to  inclade 
.  grain  <^ops.  Every  other  witness  attributed  the  rise,  in 
his  opinion,  to  the  universal  devastation  produced  by  the 
potato  disease ;  and  that  was  admitted  by  such  first  wit- 
ness to  be  one  of  the  eanses.  Indeed,  there  is  no  evidence 
before  ns  that  there  ever  was  any  such  apprehension  or 
belief  in  Liverpc^l,  or  elsewhere,  at  any  time,  of  such  a 
wide-api:ead  destruction  of  grain  crops  as  to  affeat  the 
price  of  flour  in  that  city.  So  far  as  the  question  of  dili- 
gence or  prudence  in  the  sale  was  concerned,  there  was, 
therefore,  clearly  no  such  evidence  in  the  case  as  to  allow 
the  effect  of  the  bad  weather  and  the  failure  of  crops 
upon  the  flour  market  in  Liverpool  to  go  to  the  Jury  upon 
the  points  of  the  failure  of  the  defendants  in  their  duty. 

It  is,  however,  also  claimed,  thai  on  the  same  point  of 
the  prudence  of  the  sale,  the  case  should  have  gone  to  the 
Jnry  upon  the  evidence  of  the  existence  of  a  disease  in 
potatoes,  and  knowledge  of  it  by  the  d^endants  at  the 
time  of  the  sale  in  controversy.  The  first  evidence  of  any 
mention  of  it  in  this  case,  is  contained  in  the  cirdhlar 
aecompanying  the  letter  of  the  defendants  of  tbe  Sd  of 
August,  1846,  one  day  before  their  first  sale  of  any  of  the 
flour  in  question.  In  it  they  allude  only  to  the  accounts  of 
it  from  Ireland,  which  they  declare  to  be  alarming,  with- 
out  specifying  as  to  what,  but  only  speak  of  its  commer- 
cial effects  as  having  increased  the  demand  for  Indian 
com.  It  is  very  evident  they  did  not  infer  anything  there- 
by as  to  its  effect  upon  the  price  of  wheat  flour.  And  it 
16  very  evident  that  according  to  the  natural  course  of 
events,  in  case  of  any  sc^*city  arising  in  the  cheapest 
article  of  food,  its  consumers  are  driven  to  buy  that  next 
above  it  in  price,  and  so  on  until  those  of  the  most  expen- 
sive kind  are  affected.  Until  the  proportion  of  the  supply 
of  Indian  corn,  or  any  breadstuff  of  similar  low  price,  to 
any  demand  for  it,  increased  by  the  addition  of  the  previous 
eoDSumers  of  potatoes,  or  the  diminution  of  such  supply, 
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SO  enhanoes  the  price  of  it  as  to  induce  previous  con- 
sumers of  it  to  purchase  a  more  valuable  article  of  bread- 
stuffs,  wheat  flour  would  not  necessarily  feel  the  effects  of 
a  diminution  of  the  potato  crop,  particularly  if  only  in 
one  country.  Even  then  increased  shipments  in  antici- 
pation of  a  rise  might  keep  the  price  the  same  as  stated  in 
the  European  Times  of  the  4th  of  August,  already  refer- 
red to. 

The  next  mention  of  the  potato  rot  in  evidence,  is  con- 
tained in  the  issue  of  the  European  l^es  on  the  25th 
of  July,  which  is  of  course  not  evidence  of  the  facts  stated 
in  it.  That  also  alludes  to  it  in  Ireland  only,  giving  an 
extract  from  a  Oork  paper  which  describes  its  ravages  in 
the  countNp'  of  that  name,  although  it  cautiously  adds : 
**  there  are  complaints  of  its  appearance  in  England  and 
on  the  Oontinent.*'  By  such  statement  the  defendants 
were  surely  not  bound  to  know  that  the  extent  of  the  dis- 
ease in  Irelan4»  England,  and  on  the  Gontinent,  was  such 
that  it  would  necessarily  affect  the  price  of  all  kinds  of 
grain  successively,  until  it  reached  wheat  flour,  which  was 
certain  to  rise  in  price ;  if  they  were,  they  were  guilty  of 
impf  udence  in  the  sale.  To  establish  that,  however,  it  was 
necessary  to  establish  three  propositions  equally  important 
to  make  out  a  want  of  common  prudence  by  the  defend- 
ants, namely :  First,  Such  destruction  of  the  potato  crop, 
generally,  as  to  compel  its  consumers  to  look  to  Indian 
com  or  other  cheap  grain  for  a  substitute ;  Second.  An 
insufficient  supply  of  such  cereal  to  meet  the  wants  both 
of  its  ordinary  consumers  and  those  so  driven  to  its  con- 
sumption by  the  scarcity  of  potatoes,  and  consequently 
an  inducement  held  out  to  some  of  them  to  procure  as 
expensive  a  breadstuff  as  wheat  flour  instead ;  and,  lastly, 
such  an  insufficient  supply  of  wheat  flour  to  meet  the 
wants  of  such  additional  consumers  as  to  raise  its  price. 
None  of  these  things  were  shown  to  have  existed  at  the 
time  of  the  sale,  and  the  defendants  are  not  chargeable, 
therefore,  with  imprudence  for  not  having  taken  the 
information  given  by  the  Times  of  the  25tl)  of  July,  into 


liTEW  YOBE— MABOH,  1863.  401 


Hilbank  etaly.  Denniatoon  et  oL 


account.  In  regard  to  the  reliability  of  such  information, 
one  of  the  defendants,  who  was  a  witness  for  the  plaintiff, 
testified  that  the  paper  which  contained  it  was  not  reliable 
as  to  the  state  of  the  market,  but  only  for  advertisements, 
and  in  that  i>oint  he  was  not  contradicted. 

The  defendants  are  not  proved  to  have  had  any  more 
knowledge  x>t  the  extent  of  the  potato  disease  than  was 
displayed  in  thei;  letters.  That  was  not  more  definite  than 
was  already  known  to  the  public ;  and  yet  all  the  evidence 
dearly  establishes  that  it  had  no  effect  on  the  price  of  floor 
nntil  the  middle  of  August  The  lower  priced  cereals, 
snch  as  Indian  corn,  would,  as  I  have  stated,  be  naturally 
first  and  most  effected,  as  is  shown  by  the  letters  of  the 
defendants  of  the  3d,  and  cu*culars  of  the  18di  0f  August,  3d 
and  11th  of  September,  and  3d  of  October,  put  in  evidence 
by  the  plaintiffs.  One  witness  (Ooodwin)  testified  that  it 
ai»peared  at  various  times,  in  different  districts,  and  that  it 
occurred  late  in  the  autumn  of  1846 ;  the  first  rumor  of 
it  in  Liverpool  was  at  the  end  of  August.  Another  witness 
(ELamett)  says  it  began  to  produce  an  influence  from  the 
16th  to  the  20th  of  August  A  third  (King)  says'*  that  it 
was  known  in  Liverpool  in  the  middle  of  August  All  con- 
cur in  Axing  the  sudden  rise  in  the  price  of  flour  at  about 
that  time,  and  attribute  it  to  the  disease  of  the  potato. 
The  defendants  admit  and  state  that  as  early  as  .the  11th 
or  12th  of  August  a  great  change  had  taken  place .  in  the 
price  of  flour,  which  they  also  attributed  to  the  same 
caose.  The  progress  of  such  events  as  described  seems  to 
be  natural.  The  glut  in  the  flour  market  first  kept  prices 
down,  every  holder  probably  strnggliog  to  free  himself 
firom  his  load,  until  the  news  of  the  potato  disease  began 
to  have  a  slight  effect  on  Indian  corn  ;  the  disease,  how- 
ever, remained  undeveloped  until  the  bad  weather  fully 
^Rsclosed  and  increased  it,  when  it  became  widely  known. 
Indian  com  rose  from  thirty  shillings  a  quarter  on  the  3d 
of  August,,  to  thirty-three  on  the  18th ;  then  sprang  to 
thirty-seven  on  the  3d  of  September,  and  finally  culmi- 
nated in  forty-four  shillings  on  the  11th.  On  the  11th  of 
BoBw.— Vou  X.       61 
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August,  wheat  flour  first  felt  the  effects  of  the  destruction 
of  the  potato,  suddenly,  other  causes  perhaps  uniting 
therewith,  particularly  as  previous  sales  had  lightened  the 
market,  while  the  latest  holders  reaped  the  benefit  of  a 
shorter  supply,  with  a  dindnished  crop  of  both  grain  and 
potatoes. 

The  additional  evidence  does  not,  therefore,  vary  the 
view  taken  of  that  adduced  on  the  former  (rial  by  the  Oourt 
of  Appeals,  that  the  rise  in  the  price  of  flour  subsequent  to 
the  sales  by  the  /defendant,  resulted  from  exceptional 
causes,  which  were  not  so  far  developed  at  the  time  of  the 
sale  as  to  influence  the  market,  and  could  not  have  been 
anticipated  by  any  degree  of  sagacity.  Of  course  it  will  not 
be  contended  that  knowledge  of  the  appearance  of  the  dis* 
'ease  in  Ireland  alone,  or  of  its  devastat'mg  effects  in  one 
country,  and  of  mere  rumors  of  its  appearance  in  England 
or  on  the  Continent,  without  any  information  to  its  extent, 
should  induce  the  defendants,  as  prudent  men,  to  with- 
hold the  sale  of  two  cargoes  of  flour  consigned  to  them  in 
an  overstocked  and  falling  market,  until  the  ext^it  of  the 
disease* and  its  effect  on  such  market  should  be  deter- 
mined. 

After  the  rise  became  known,  even  with  the  suggestion 
to  the  plaintiffs,  by  the  defendants,  in  their  letters,  of  the 
potato  disease  as  the  cause  of  the  rise,  the  former  still 
adhered  to  disobedience  to  instructions  as  the  sole  ground 
of  complaint,  and  did  not  impugn  the  defendants*  dili- 
gence or  prudence  by  not  withholding  the  sale  until  the 
effect  of  the  potato  disease  was  known,  although  <Hie 
of  the  plaintiffs  visited  Liverpool  and  probably  investi- 
gated the  subject ;  and  so  little  did  they  dream  of  fraud 
that  they  left  a  second  cargo  in  the  hands  of  the  parties 
whom  they  now  charge  with  having  sacrificed  the  first. 

The  evidence  in  this  case  of  the  quality  of  the  flour,  its 
cost,  good  stowage,  rapidity  of  transportation  and  small- 
ness  of  its  product,  is  immaterial  on  the  question  of 
prudence  or  negligence  in  its  sale.  So  also  is  the  amount 
of  expenses  incurred,  and  the  right  to  have  such  floor 
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Stored  for  an  additiozial  month  without  any  additional 
expense.  Saeh  considerations  might  weigh  with  the 
owner,  but  would  be  no  justification  for  delay  to  sell  by  a 
factor.  Such  charges,  if  im|xroper,  might  be  resisted.  More 
than  one-half  of  them  was  for  freight,  two-sevenths  for 
duties,  and  four  per  cent  for  a  dommission.  They  would 
have  been  the  same  on  any  sale.  The  flour  actually 
brought  within  a  shilling  sterling  per  barrel  ot  the  very 
first  liniits  set  by  the  plaintiffs,  and  which  they  subse- 
quently removed. 

In  reference  to  the  condition  of  the  flour  at  the  time  it 
waa  sold,  one  of  the  plaintiffs  (B.  Milbank)  who,  after 
merely  looking  at  several  hundred  barrels,  only  examined 
from  ten  to  twenty,  and  tasted  and  smelled  some  only  of 
the  flour,  testified  that  it  was  sweet,  not  sour.  The 
brok^  who  sold  the  fiour,  and  carefully  inspected  and 
examined  all  of  it,  declared  it  to  be  sour  and  heated,  not 
fit  for  baking,  and  if  kept  in  the  condition  in  which  it  was 
when  he  saw  it<,  likely  to  deteriorate.  The  only  conflict 
of  testimony  seems  to  be  as  to  the  sweetness  or  sour* 
ness  of  the  flour  actually  tasted  by  the  plaintiff  or  ex* 
amined  by  him:;  there  is  none  as  to  the  rest  being  heated, 
or  liable  to  deteriorate.  The  Court  of  Appeals  speak  of  it 
as  being  damaged  or  liable  to  depreciate;  it  is  imma- 
terial, therefore,  whether  it  was  sour  or  only  heated.  The 
evidence  does  not  show  these  two  defects  to  be  the  same, 
and  the  conflict  is  not  on  the  point  of  the  liability  of  the 
flour  to  grow  more  unmarketable,  but  merely  as  to  the  de- 
fect which  would  make  it  so.  The  flour  was  proved  to  have 
been  sold,  in  the  usual  way,  in  open  market,  by  a  broker, 
irho  testifies,  that  'Hhe  prices  obtained  for  it  were  as 
*'  much  as  it  was  reaJJy  worth  according  to  the  prices  of 
*'  the  day,"  on  which  point  he  is  not  contradicted.  The 
presumption  of  a  fair  sale  is  therefore  in  favor  of  the 
defendants.  Until  that  is  displaced  by  circumstances  of 
suspicion,  no  other  evidence  of  due  diligence  is  necessary. 
The  necessi^  of  a  hurried  sale,  as  well  as  the  sale  by  the 
defendfuits  of  th^  own  flour,  on  which  stress  has  been 
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laid,  are  merely  rebutting  circamstances,  and  are  not 
rendered  indispensable  to  establish  i)rudence  and  atten-* 
tion,  6ven  by  the  occurrence  of  a  subsequent  rise  of  price, 
unless  there  was  proof  also  that  such  increase  ought  to 
have  been  exi)ected  by  every  dealer  who  paid  any  atten- 
tion to  occurrences  affecting  the  value  of  the  commodity 
in  which  he  dealt. 

But  I  do  not  construe  the  decision  of  the  Court  of 
Appeals  as  conceding,  or  assuming,  that  when  a  factor's 
discretion  in  selling  goods  intrusted  to  him  is  unlimited, 
the  mere  oversight  by  him  of,  or  his  neglect  to  give  pro- 
per weight  to,  circumstances  known  to  htm  as  having 
occurred,  or  which  there  was  reason  to  believe  might 
occur,  sufficient  to  induce  an  intelligent  and  prudent  man 
to  delay  selling  until  such  circumstances  had  developed 
fheir  effect,  would  alone  be  evidence  of  either  imprudence 
or  want  of  diligence.  Occurrences  happen  daily  which, 
ultimately,  have  an  effect  upon  prices,  and  which  might 
reasonably  be  supposed,  when  known,  to  be  capable  of 
producing  such  effect,  yet,  in  regard  to  thdr  probable 
effect  before  it  is  actually  produced,  great  difference  of 
opinion  is  entertained  by  equally  {urudent  men.  A  factor 
would  never  dare  sell,  if  a  Jury,  or  even  a  Oourt,  might 
subsequently  pronounce  that  he  ought  to  have  formed  a 
different  judgment  as  to  the  future  effect  of  certain  occur- 
rences known  to  him  at  the  time  of  the  sale.  Something 
beyond  bad  judgment — something  not,  perhaps,  a  matter 
of  judgment  at  all — is  necessary  to  establish  fraud  or 
neglect.  Undoubtedly,  if  all  the  dealers  in  a  commodity 
abst$dned  from  selling  in  consequence  of  a  universal  belief 
that  a  certain  event  had  occurred,  or  would  occur,  and,  in 
the  latter  case,  a  belief  upon  sufficient  grounds,  and  that  it 
would  affect  the  price  of  it  favorably,  it  would  certainly  h^ 
the  act  of  a  prudent  man  to  wait  for  its  results  before  sell- 
ing, and  he  would  be  justified  in  so  doing.  But  it  is  diffi- 
cult to  perceive  that  there  could  be  in  contemplation  of  law 
any  such  invincible  connection  between  any  event  and  a 
future  increase  of  the  price  of  a  commodity  as  to  warrant 
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considering  a  disregard  of  it  as  an  act  of  imprudence.  At 
all  events^  it  could  only  impose  on  a  factor  the  bnrden  of 
proving  Ills  good  faith  and  diligence  by  the  general  opinion 
of  dealers.  Events  have  often  happened  which,  when 
generally  known,  or  while  there  exist  the  strongest  grounds 
for  a  general  l)e1ief  that  they  wonld  occur,  are  not  believed 
by  any  dealer  in  a  particular  commodity,  or  even  any  of 
the  community,  to  be  likely  to  affect  its  price,  and  which 
do  not  immediately  have  that  effect,  yet  which  ultimately 
produce  it  After  they  have  done  so  every  man  easily 
concludes  that  they  naturally  would  do  so,  because  then 
tliey  are  able  to  trace  the  natural  au^  undisturbed  course 
of  events.  A  factor,  however,  who,  in  such  case,  had  bcHA 
or  neglected  to  sell  could  surely  not  be  deemed  impru- 
dent or  negligent  Even  the  most  prudent  man  will  some- 
.times  omit  to  discover  or  take  into  his  calculations  very 
disturbing  causes  in  regard  to  prices.  It  would,  thereforey 
be  clearly  unjust  to  factors  for  Courts  to  hold,  or  allow  a 
Jury  to  decide,  that  a  connection  between  any  occurrence, 
or  expectation  of  an  occurrence,  and  a  rise  in  the  price  of 
a  commodity  is  so  inevitable  and  universally  perceptible 
by  every  rational  and  prudent  man  as  to  render  any  action 
by  him  counter  to  that  supposition  imprudent  or  negli- 
gent n  A  sale  made  pursuant  to  the  views  of  all  the  dealers 
in  an  article  must  certainly  be  held  to  15e  prudent,  how- 
ever imprudent,  in  the  opinion  of  others,  such  sale  may  be, 
and  however  contrary  to  an  apparently  well  founded  expec- 
tation of  a  future  rise  in  price.  Perhaps  extreme  cases 
may  be  imagined  of  such  great  want  of  judgment  as  to* 
leave  no  room  for  doubt  as  to  some  misconduct  having 
been  committed. 

In  this  case  the  Court  of  Appeals,  however,  held  that 
the  sales  by  the  defendant  being  for  the  prevailing  prices, 
at  which  all  large  holders  were  selling,  including  the 
defendants  themselves,  with  everv  indication  in  favor  of 
an  abundant  harvest,  and  no  immediate  improvement  in 
prices  looked  for  among  dealers,  (particularly  as  the  flour 
was  likely  to  deteriorate,)  was  conclusive  evidence  of  good 
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fSsdth,  diligence  and  prudence  in  the  sale,  notwithstanding 
the  occurrence  of  unusual  events,  the  effect  of  which  on 
prices  was  not  so  far  developed  at  the  time  of  sale  as  to  have 
influenced  the  market,  and  could  not  have  been  anticipated 
by  human  forethought.  The  tendency  of  a  commodity  to 
deteriorate  would  alone  justify  a  sale,  notwithstanding  the 
probable  future  effect  on  the  market  for  such  commodity  if 
it  were  sound,  of  the  raising  of  the  price  subsequently  by 
some  other  cause.  But  the  state  of  things  in  this  case, 
whatever  was  the  condition  of  the  flour,  was  equally  con- 
clusive as  to  the  prudence  of  the  sale,  and  should  be  held 
to  be  so,  if  the  principle  of  the  decision  of  the  Court  of 
Appeals,  is  to  be  adhered  to. 
Being  satisfied,  therefore,  that  there  was  no  new  evidence 
*  in  this  case  bearing  on  the  question  of  due  diligence  and 
prudence  in  the  sale  which  at  all  altered  the  aspect  of  the 
case  from  that  which  it  bore  on  the  former  trial ;  that  there 

was  evidence  nieither  of  such  bad  weather  before  the  sale 
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as  to  have  required  the  defendants  to  infer  the  failure  of 
cr6ps ;  nor  of  such  knowledge  by  them  of  such  failure,  or 
of  the  probable  destruction  of  the  potato  crop,  as  to  hare 
required  them  Xo  foresee  that  prices  in  the  flour  market 
would  rise,  and  to  act  accordingly ;  and  that  the  condition 
of  the  flour  was  immaterial  on  the  question  of  the  liability 
of  the  defendants ;  ^and  that  they  are  not  proved  other* 
wise  to  have  acted  imprudently  or  negligently ;  I  think 
the  judgment  at  Special  Tenn  should  be  sustained. 

In  regard  to  all  other  matters  but  those  before  treated 
•of,  the  evidence  has  not  varied  since  the  former  trial,  and 
the  decision  of  the  Court  of  Appeals  must,  therefore, 
govern. 

Evidence  was  given  on  the  trial,  of  the  times  and  prices 
of  the  sale  of  other  flour  by  another  vessel  (the  Georgiana«) 
for  the  plaintiffs  by  the  defendants,  after  that  in  contro- 
versy was  sold  by  them.  One  of  the  plaintiffs  (R.  Mil- 
bank)  testified  that  shortly  after  his  arrival  in  Liverpool, 
In  September,  1846,  on^  of  the  defendants,  (Sellars,)  in  a 
conversation  with  him,  regretted  the  sale,  stating  it  was 
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unfortunate,  and  hoped  the  holding  of  the  Georgiana  lot 
and  its  sale,  would  bring  up  the  average.  The  wituess  then 
undertook  to  state  something  in  regard  to  the  last  men- 
tioned flour,  which  he  was  prevented  from  stating  by  the 
Oourt,  if  it  only  related  to  expectations  or  hopes,  and  not 
to  any  reason  or  explanation  of  the  sale  at  the  time  it  was 
made.  The  plaintiffs'  counsel  then  offered  to  prove  by 
the  witness  that  the  defendant  said  that  the  flour  not  sold 
would  so  bring  up  the  average ';  that  he  hoped  the  witness 
would  assent  to  the  sale  of  the  flour  in  question  which  had 
been  so  unfortuoately  made ;  which  was  excluded  under 
an  exception.  Subsequent  questions  of  the  same  purport 
were  also  excluded  under  a  like  exception.  I  do  not  think 
there  was  anythiug  in  the  eiudence  offere<l,  bearing  on  the 
propriety  of  the  sale  in  controversy,  and  it  waa  therefore 
properly  excluded.  Proof  of  the  original  cost  of  the  flour 
was  immsfterial,  and  properly  excluded ;  notice  was  given 
of  its  value  in  a  letter  by  the  plaintiffs,  dated  June  30, 
1846.  Proof  that  the  plaintiffs  took  the  European  Times, 
was  immaterial ;  so  also  was  a  question  put  as  to  whether 
a  prudent  consignee  of  flour  for  sale  would  be  led  to 
inquire  into  the  state  of  weather  and  crops.  That  was 
either  a  question  of  law  as  to  bis  duty,  or  a  conjecture  of 
the  witness  as  to  the  probable  course  of  a  prudent  man, 
neither  of  which  are  relevant  as*  evidence,  and  the  ques- 
tion was  properly  excluded.  Proof  of  the  holding  of  other 
consignments  by  other  persons  for  a  better  market  was 
not  relevant  evidence  in  regard  to  the  propriety  of  the 
sale  in  controversy,  and  was  properly  excluded. 

Proof  on  the  part  of  the  defendants,  that  the  rise  in 
price  of  flour,  after  the  sale  in  question,  was  not  the  result 
pf  the  new  corn  law,  was  pertinent  on  the  question  of 
violating  instructions.  Evidence  of  the  goodness  of  the 
prospect  of  the  incoming  crop  at  the  time  of  the  sale ;  of 
the  time  of  the  knowledge  in  Liverpool  of  the  potato  dis- 
ease; of  the  conformity  of  the  defendants'  conduct  to  the 
general  opinion  and  course  of  dealing  in  that  market ;  of 
the  full  market  price  obtained ;  of  the  anxiety  of  all  hold- 
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ers  to  sell ;  were  all  relevant  on  the  qaestion  of  pradence 
and  diligence  in  the  sale.  TestimoDy  to  that  effect  was 
therefore  properly  admitted,  and  the  exceptions  to  it  prop- 
erly overruled. 

The  motion  for  a  new  trial  on  the  exceptions  must  be 
denied,  and  the  defendants  allowed  to  tinter  up  their  judg- 
ment, with  costs. 


David  G.  Scott,  Plaintiff  and  Respondent,  v.  0.  B. 
GuTHBiE  et  al.y  Defendants  and  Appellants. 

1.  An  assignm^t  for  the  benefit  of  creditors  is  not  necessarily  frandulent  and 
void  because  of  an  omission  to  annex  or  acknowledge  a  schednle  enumer- 
ating preferred  creditors,  to  Which  the  assignment  refers  for  the  names  of 
such  creditors  and  the  amount  due  them,  respectively.  Tile  assignment 
may  be  valid,  and  the  trust  capable  of  execution,  in  part  (Per  Monbll,  J.) 

2.  Uuder  the  act  of  1860 — requiring  assignments  for  the  benefit  of  creditors 
to  be  acknowledged  and  schedules  to  be  annexed — it  is  not  essential  that 
the  schedule  be  separately  acknowledged.  If  it  be  securely  attached  to  the 
assignment,  and  referred  to  as  a  part  of  it,  an  acknowledgment  indorsed  on 
the  assignment,  and  before  the  schedule,  is  sufficient 

3.  It  does  not  follow,  that  because  the  omission  to  do  any  or  all  of  the  acts 
»  required  by  the  Law  of  1860  may  render  an  assignment  inoperative  and 

void,  that  it  is  thereby  rendered  fraudulent  also. 

4.  Under  that  statute  an  assignment  may  be  made  by  persons  doiog  business 
and  having  their  property  in  this  State,  although  they  are  not  residents 
of  it 

6.  The  provision  of  the  statute,  which  requires  assignments  to  be  recorded 
in  the  county  in  which  the  assignors  reside,  is  satisfied  in  such  a  case  by 
recording  the  assignment  in  the  county  in  which  the  assigned  property  it 
situated. 

6.  A  partnership  creditor  cannot  avoid  an  assignment  for  benefit  of  creditors^ 
made  by  the  firm  indebted  to  him,  on  the  ground  that  it  contains  a  provi* 
sion  calculated  to  defraud  individual  creditors  of  members  of  the  firm. 

7.  An  assignment  of  partnership  property  for  the  benefit  of  creditors  which, 
after  providing  for  partnership  creditors,  contains  a  provision  which 
assumes  to  appropriate  the  residue  of  the  assets  to  the  use  of  one  of  the 
grantors,  by  paying  indiscriminately  therefrom  the  individual  debts  of  both 
jointly,  in  contravention  of  the  statute  restricting  trusts  for  such  use,  (2  R. 
S.,  137,  §  1,)  is  not  therefore  wholly  void.  The  statute  annuls  only  such 
provision.    (Per  Bobkrtson,  J.) 


/. 
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8.  An  assignment  containing  a  prorision  calculated  to  hinder,  delay  or 
defraud  some  of  the  assignor's  creditors,  contrary  to  the  statute  of  frauds^ 
(2  R.  S.,  135,  §  3,)  is  void  only  as  to  the  creditors  who  are  thus  prejudiced. 
Their  right  to  avoid  the  assignment^  as  regards  themselves,  does  not  neces- 
sarily make  it  an  instrument  of  hindrance  to,  or  fraud  upon,  the  other 
.  creditors,  so  as  to  enable  them  to  avoid  it  (Per  Bobbbtbon,  J.) 
(Before  Robertson  and  Momell,  J.  J.) 

Heard,  March  16,  1863 ;  decided,  March  28,  1863. 

This  was  an  appeal  from  a  jadgment  recovered  by  the 
plaintiff  in  a  creditor's  suit  against  the  defendants,  0.  B. 
Guthrie,  Elwood  Byerly  and  AUston  Allen. 

The  plaintiff  was  a  judgment  creditor  of  the  defend^ts 
Byerly  and  Allen.  His  judgment  was  recorded  against 
them  as  copartners  and  joint  debtors,  in  December,  1861, 
for  $1,467.76,  and  an  execution  was  issued  and  returned 
unsatisfied.  The  plaintiff  now  brought  this  action  to  set 
aside  an  assignment  they  had  made  and  to  have  the  assets 
applied  to  the  payment  of  his  judgment. 

On  the  24th  of  October,  1860,  Byerly  and  Allen,  being 
then  copartners,  made  a  general  assignment  of  all  their 
property  to  the  defendant  Guthrie.  The  assignment,  after 
directing  the  payment  of  certain  preferred  debts  named 
in  a  schedule  annexed,  and  then  of  all  other  partnership 
debts  of  the  assignors,  in  full,  if  the  assets  were  sufficient 
for  that  purpose,  and  if  not  then  to  pay  the  same  jfro  rata^ 
further  provided  as  follows : 

*'  Fourthly.  By  and  with  the  residue  and  remainder  of 
said  net  proceeds  and  avails,  if  any  there  shall  be,  the  party 
of  the  second  part  shall  pay  and  discharge  all  the  private 
and  individual  debts  of  the  parties  of  the  first  part,  or 
either  of  them,  whether  due  or  to  grow  due,  provided  such 
remainder  shall  be  sufficient  for  the  purpose,  and  if  insuffi- 
dent,  then  the  same  shall  be  applied  pro  rata^  share  and 
share  alike,  to  the  payment  of  said  debts,  according  to 
their  respective  amounts ;  and. 

Lastly.  If  there  should  be  any  surplus  remaining  after 

the  payments  and  disbursements  above  provided  for,  the 

same  shall  be  returned  to  the  parties  of  the  first  part,  their 

executors,  administrators  or  assigns." 
Bosw.  —  Vol.  X        52 
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The  act  of  1860,  in  reference  to  assignments  for  benefit 
of  creditors,  which  was  relied  upon  by  the  plaintiff,  pro- 
vides, among  other  things,  that  every  such  assignment 
''  shall  be  duly  acknowledged  before  an  officer  authorized 
to  take  the  acknowledgment  of  deeds,  and  the  certificate 
of  such  acknowledgment  shall  be  duly  indorsed  upon  such 
conveyance  or  assignment  before  the  delivery  thereof  to 
the  assignee  or  assignees  therein  named."  {^  1.)  It  also 
requires  the  assignors,  at  or  within  twenty  days  after  the 
date  of  the  assignment,  to  make  and  deliver  to  the  County 
Judge  an  inventory,  containing,  among  other  things,  a  list 
of  the  creditors,  the  sums  due,  &c.,  and  the  assets  and 
incumbrances.  (^  2.)  And  it  also  provides  that  "every 
conveyance  or  assignment  made  by  any  debtor  or  debtors 
under  the  provisions  of  this  act,  shall  be  recorded  in  the 
Glerk's  office  of  the  county  in  which  such  debtor  or  debtors 
resided  at  the  date  thereof.  {^  6.) 

The  assignment  in  this  case  was  acknowledged  by  the 
assignors  before  a  Commissioner  of  Deeds,  and  the  Com- 
missioner's certificate  was  indorsed  upon  the  assignment. 

The  schedule  which  was  referred  to  in  the  assign- 
ment enumerating  the  preferred  debts,  was  on  a  separate 
sheet  of  paper,  but  securely  attached  to  the  assignment 
at  the  time  of  its  execution,  and  had  the  signature  of  the 
assignors  and  wjas  of  even  date  with  the  assignment. 
WitJbin  twenty  dajs  after  the  making  of  the  assignment  the 
debtors  made  and  filed  their  inventory.  Some  objections 
were  taken  to  the  sufficiency  of  the  inventory,  which,  how- 
ever, are  not  noticed  in  detail  in  the  opinion  of  the  Court. 

Byerly  and  Allen,  at  the  time  of  the  assignment,  were 
residents  of  the  State  of  New  Jersey,  but  transacted  their 
business  and  kept  their  place  of  business  in  the  City  of 
New  York. 

The  assignment  was  recorded  with  the  Clerk  of  the  City 
and  County  of  New  York. 

The  assignors  each  owed,  at  the  time  of  the  assignment, 
individual  debts  to  different  persons,  the  aggregate 
amounts  of  which  due  by  them  respectively,  were  unequal. 
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The  case  was  tried,  on  the  20th  of  May,  1862,  before 
Mr,  Justice  Eobertson,  without  a  Jury,  who  having  found 
that  the  assignment  was  fraudulent  and  void,  and  was 
made  to  hinder,  delay  and  defraud  the  plaintiff,  adjudged 
that  the  defendant,  Guthrie,  pay,  out  of  the  assigned  proj)- 
erty,  the  plaintiff's  judgment,  with  interest  and  costs. 

The  defendants  excepted,  and  appealed  to  the  General 
Term  fix)m  both  the  interlocutory  and  the  final  judgments. 

John  if.  Whiting^  for  defendants,  appellants. 

I.  There  is  no  proof  that  the  copartners  were  individu- 
ally insolvent,  nor  is  there  any  fact  proven  tending  to  show 
that  they  are  unable  to  pay  their  individual  debts  in  full. 

n.  The  plaintiff  is  in  no  position  to  avail  himself  of  the 
alleged  defect  in  the  assignment. 

He  is  not  a  creditor  of  either  of  the  assignors  as  indi- 
viduals. He  is  a  copartnership  creditor.  {Curtis  v.  Leor 
mtt,  15  N.  T.  R.,  9, 123;  Morrison  v.  Atwelly  9  Bosw.,  503; 
Cox  V.  Platty  19  How.  Pr.,  121;  Smith  v.  Howard,  20  Id., 
121.  The  cases  of  Leitch  v.  HoUister,  4  N.  Y.  E.,  211,  and 
Wilson  V.  Robertson,  21  N.  Y.  E.,  587,  have  no  application 
to  this  case.) 

in.  The  fact  that  the  assignees  were  temporarily  non- 
residents of  the  State  of  Ifew  York,  while  their  daily  occu- 
pation and  all  their  interests  were  within  this  State,  and 
subject  to  its  jurisdiction  and  laws,  forms  no  ground  for 
invalidating  the  assignment. 

IV.  The  fact  that  the  certificate  of  acknowledgment 
preceded  the  schedule  of  preferred  debts,  ought  not  to 
invalidate  the  instrument. 

A  certificate  of  acknowledgment  may  be  properly  "an- 
nexed^' to  a  deed,  and  a  strict  indorsement  is  not  necessary. 
{Thurman  v.  Cameron,  24  Wend.,  87.  See  also  Clark  v. 
Mix,  15  Conn.  E.,  152 ;  Keyes  v.  Brushy  2  Paige,  311 ;  Kel- 
logg V.  Slauson.  15  Barb.,  56.) 

'    O.  JT.  Hunt,  for  plaintiff,  respondent. 
I.  The  assignors,  besides  their  partnership  debts,  owed. 
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severally,  individual  debts  of  unequal  amounts.  Yet  the 
assignment  devotes  the  property  to  a  pro  rata  distribution 
among  the  creditors  of  both.  This  is  a  plain  fraud  upou 
the  creditors  of  one  or  the  other,  and  is  void  by  two  sepa- 
rate statutes. 

1.  It  was  made  with  the  intent  to  hinder,  delay  and 
defraud  the  creditors  of  either  one  or  the  other  of  the 
assignors.  If,  after  paying  partnership  debts,  there  should 
be  left  $1,000  for  each  partner,  and  if  one  of  them  owed 
individual  debts  amounting  to  $1,000,  while  the  other 
owed  $10,000,  the  fund  of  one  which  should  pay  his  cred- 
itors in  full  would  be  distributed  pro  rata  among  them 
and  the  creditors  of  the  other.  The  intent  to  do  this  ren- 
ders the  assignment  void  under  2  E.  S.,  137,  ^  1.  {Gartside 
V.  Walton,  Evg.  Post  of  Dec.  6th,  1861;  Smith  v.  Haward^ 
20  How.  Pr.,  121.) 

2.  Such  an  assignment  is  necessarily  ''made  in  trust  for 
the  use  of  the  person  making  the  same,"  and  is,  therefore, 
void  under  2  B.  S.,  135,  ^  1,  as  against  any  creditor  what- 
ever. (Wilson  V.  Robertson,  21  N.  Y.  E.,  587.) 

It  is  obvious  that  the  creditors  of  either  Byerly  or  Allen 
are  provided  for  out  of  any  share  of  the  property  belong- 
ing to  the  other.  While  one  owes  a  large  and  the  other  a 
small  amount,  the  property  of  each  is  devoted  to  the  indis- 
criminate satisfaction  of  the  separate  debts  of  both.  This 
kind  of  equality  is  not  equity.  The  trust  is  to  discharge 
one  by  an  application  of  the  property  of  the  other ;  as  both 
make  the  assignment,  it  is  ''  made  for  the  use  of  the  per- 
son making  the  same."  (Smith  v.  Howard,  20  How.  Pr., 
121 ;  Leitch  v.  Hollister,  4  Gomst.,  211.) 

II.  The  assignment  is  void,  because  not  executed  in  the 
way  provided  for  all  such  instruments  by  the  act  of  April 
15,  1860. 

1.  It  was  not  duly  acknowledged ;  an  essential  and  sub- 
stantial i)art  of  it — the  names  of  the  preferred  creditors 
being  on  a  separate  paper  not  marked  or  identified  by  the 
commissioner,  or  even  by  the  subscribing  witnesses,  and 
all  evidence  of  the  fact,  whether  or  not  it  was  attached. 


I 
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when  the  acknowledgment  was  made,  being  left  to  pre* 
sumption  or  parol  testimony. 

The  provision  Tequiring  acknowledgment  is  a  matter  of 
snbstance  and  a  leading  feature  of  the  act.  It  is  the  only 
mode  given  of  proving  the  execution  of  the  instrument 
and  the  whole  instrument. 

Probably  an  assignment  might  be  so  framed  that  the 
bulk  of  its  essential  provisions  would  appear  in  schedules 
annexed.  But  then  the  schedules  should  be  separately 
attached  or  identified,  so  as  to  make  the  certificate  of 

« 

acknowledgment  the  proof  that  they  were  annexed  at  the 
time,  and  formed  part  of  the  instrument.    The  act  of  1860 
will  not  leave  that  to  inference  or  to  parol. 
i  The  fact  that  the  schedule  here  was  annexed  at  the  time 

I  of  execution,  if  assumed,  necessarily  rests  entirely  upon 

inference  or  parol.  The  most  material  and  important  pro- 
visions are  in  the  schedule.  Without  it,  the  assignment  is 
insensible.  Upon  its  face  there  is  no  evidence  that  it  was 
in  existence  at  the  time  of  the  acknowledgment.  It 
was  not  made  public  by  recording  till  a  month  later. 

Now,  how  are  we  to  know  the  fact  that  this  schedule 
was  attached  or  present  at  the  time  of  the  acknowledge 
ment,  or  that  there  was  not  an  entirely  different  one  then 
annexed  and  attested  before  the  Oommissioner;  or  that 
the  assignors  did  not  change  the  schedule  a  dozen  times 
between  the  acknowledgment  and  the  recording  ? 

The  certificate  of  acknowledgment  contains  no  light 
upon  these  points.  How  then,  shall  we  ascertain  that  the 
schedule  formed  part  of  the  instrument  when  the  acknow- 
ledgment took  place  ?  Why,  obviously,  if  at  all,  by  pre- 
suming it  or  treating  it  aa  an  open  question  of  fact,  and 
subjecting  the  paitties  to  some  rule  as  to  the  burden  of 
proof.  Of  course  the  fact  would  then  be  established  or 
refuted  by  parol. 

All  this  is  exactly  what  the  provision  was  framed  and 
enacted  to  avoid.  The  act  intends  that  the  proof  of  execu- 
tion shall  rest  in  the  certificate  of  acknowledgment  alone. 
It  was  passed  to  no  purpose  if  a  failing  debtor  may  practi- 
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eally  evade  it  by  acknowledging  a  part  of  his  assignment, 
and  leaving  the  remainder  to  infer^ice,  presumption  or 
oral  testimony. 

'  This  act  of  1860  is  another  statute  of  firauds  and  per- 
juries. The  decisions  under  the  old  statute  of  frauds 
upon  analogous  questions  are  therefore  in  point  here.  (See 
Brodk  V.  St.  Pauh  1  Ves.,  Jun.,  326 ;  Thw^man  v.  Came- 
ron,  24  Wend.,  87-93;  Parkhurst  v.  Tan  CorUandtt  1 
Johns.  Oh.,  281 ;  Okurch  v.  Brown,  21 N.  Y.  R.,  315 ;  Tonnde 
V.  Hall,  4k  Oomst.,  140;  Smart  v»  Prujean,  6  Ves.,  660.) 

If  an  ordinary  instrument,  which  does  not,  in  its  general 
scope  and  design,  run  athwart  any  public  policy,  contains 
distinct  provisions,  some  of  which  are  void  at  common  law, 
while  others  would  not  be  so  if  by  themselves,  it  is  a  rule 
to  defeat  the  bad  provisions  and  enforce  the  good. 

But  when  any  instrument  contains  a  trust  which  is  void, 
as  contravening  an  express  statute,  the  rule  is  differen,t. 
The  iHegal  provision  then  infects  the  others  and  destroys 
the  whole  instrument  (Sedgw.  on  Stat,  and  Const.  Law* 
396.) 

Especially  does  this  distinction  hold  good  when  applied 
to  a  class  of  instruments  which  it  is  tb^  settled  policy  of 
the  law  to  treat  with  disfavor,  as,  for  example,  these  pre- 
ferential assignments,  which  have  only  been  tolerated,  not 
encouraged  in  this  State.  This  doctrine  has  been  more 
than  once  applied  to  this  class  of  instruments,  by  the  high- 
est judicial  authoritjr  of  the  State.  {Hyslop  v.  Clarke,  14 
Johns.,  458 ;  Austin  v.  BeU,  20  Id.,  449 ;  Maokie  v.  Cairns^ 
6  Oow.,  580.) 

The  statute  allows  thirty  days  to  intervene  between  the 
execution  and  the  recording  of  an  assignment.  K  an 
assignor  acknowledges  the  instrument,  and  only  subscribes 
the  schedule  which  is  to  point  out  the  destination  of  all  the 
property,  he  practically  reserves  the  power  to  change 
the  whole  scope  of  the  trusts  and  the  destination  of  all  his 
property  for  thirty  days,  and  such  a  reservation  renders 
the  assignment  fraudulent  and  void.  {AverM  v.  Laucks,  6 
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Barb.,  470 ;  Bamum  v.  Hempstead^  7  Paig6»  668 ;  Boards 
man  v.  SaUiday,  10  Id.,  223.) 

III.  The  assignors  (and  judgment  debtors)  were  both 
non-residents  of  the  State  of  New  Tork,  and,  therefore, ' 
incapable  of  making  a  valid  general  msol vent's  assignment 
under  the  act  of  1860.  (Laws  of  18iW,  p.  5d4.) 

This  statute  has  limited  the  right  of  making  such  assign^ 
ments  to  residents  of  this  State.  There  is  no  reason  why 
foreigners,  or  persons  who  transact  business  here  while 
they  choose  to  reside  elsewhere,  should  enjoy  the  privilege 
of  making  such  dispositions  of  their  property,  especially 
with  preferences  among  their  creditors. 

At  all  events  the  Legislature  meant  to  exclude  this  class 
of  persons  from  that  power,  as  appears  from  the  absolute 
language  of  the  requirements  as  to  recording  in  the  county 
of  residence. 

An  exception,  if  intended,  in  the  case  of  non-resident«, 
would  have  been  provided  for  by  the  statute.  This  ii^plain 
from  the  practice  of  the  Legislature  in  analogous  cases— 
as,  for  instance,  the  statute  providing  for  the  filing  of 
chattel  mortgages.  (2  B.  S.,  136,  ^  10.) 

The  assignors  here  reside  in  a  State  whose  laws  do  not 
permit  preferential  assignments  at  all. 

By  the  Ooukt — Monell,  J.  None  of  the  objections 
to  the  assignment  arising  under  the  act  of  1860  (Laws  of 
1860,  ch.  348)  are  well  taken.  The  acknowledgment  by 
the  assignors  was  in  due  form,  and  properly  indorsed. 
Whether  the  schedule  was  properly  annexed  or  sufficiently 
acknowledged  does  not  seem  to  me  to  be  material  in  this 
ease.  If  omitted  entirely,  or  wholly  unacknowledged,  the 
assignment  would  not  therefore  be  fraudulent  and  void. 
It  might  be,  in  part,  incapable  of  execution,  and  the  pre- 
ferred creditors  might  lose  their  preference;  but  the 
assignment  would  be  valid  and  the  trusts  capable  of  execu- 
tion, though  not  precisely  in  the  form  designed. 

There  is  nothing  in  the  act  which  requires  schedules  to 
be  annexed  in  any  particular  manner,  nor  that  they  shall  be 
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separately  aeknowledged.  It  was,  in  this  case,  firmly 
attached  to  the  assignment,  and  thus,  forming  a  part  of 
the  assignment,  was  introdaced  in  and  covered  by  the 
acknowledgment. 

It  does  not  follow  that  because  the  omission  to  do  any 
or  all  of  the  acts  required  by  the  law  of  1860,  may  render 
BSi  assignment  inoperative  and  void,  that  it  is  thereby 
rendered  fraudulent  also* 

Kor  is  the  right  to  make  an  assignment  limited  to  resi- 
dents of  this  State.  The  section  of  the  act  which  requires 
that  assignments  shall  be  recorded  iov  the  clerk's  office  of 
the  county  where  the  assignors  resided  at  the  delivery  of  the 
assignment,  must  receive  a  liberal  construction.  It  should 
not  be  interpreted  so  as  to  exclude  a  non-resident  from 
the  right  to  make  an  assignment  of  property  within  the 
State,  merely  because  he  is  a  non-resident.  The  purposes 
of  the  statute,  in  such  case,  are  answered  by  recording 
the  assignment  in  the  county  where  the  assigned  prop- 
erty is 

The  only  remaining  question  to  be  examined  is  wheth^ 
the  assignment  is  fraudulent  and  void  as  to  the  plaintiff, 
by  reason  of  the  direction  in  it,  after  paying  all  the  part-  * 
nership  debts,  to  pay  all  the  private  and  individual  debts 
of  the  assignors,  in  full,  if  sufficient,  and  if  not  sufficient, 
then  to  pay  them  ratably. 

The  assignors  were  partners;  they  assigned  all  their 
property,  individual  as  well  as  partnership,  and  directed 
first  the  payment  of  all  their  partnership  debts,  and  then, 
if  anything  remained,  the  payment  of  their  individual 
debts.  The  plaintifif  is  a  creditor  of  the  firm,  and  his 
debt  is  included  among  those  which  are  to  be  paid  in  full, 
before  the  individual  creditors  get  anything. 

I  can  discover  nothing  upon  the  face  of  the  assignment 
which  would  render  it  fraudulent  and  void.  Partnership 
property  must  be  devoted  to  the  payment  of  partner- 
ship debts ;  so  individual  property  must  be  applied  to  the  ' 
payment  of  the  individual  debts.  Any  diversion  from 
these  rules  would,  at  the  instance  of  a  creditor  deprived 
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of  his  equitable  right,  render  the  assignment  yoid.  {WUson 
V.  Robertson,  21  N.  Y.  K.,  587.) 

The  assignment  in  question  does  not  disclose  whether 
the  assignors  had  or  not  any  individual  property.  The 
inference,  if  we  are  permitted  to  infer  anything,  is  that 
their  whole  property  consisted  of  partnership  effects,  and 
these  were  appropriated  to  the  pa^pment  of  the  partnership 
debts.  If  individual  property  did  in  fact  pass  to  the 
assignee,  it  would  be  difficult  to  see  wherein  th^  plaintiff, 
a  creditor  of  the  firm,  could  be  defrauded  by  such  an 
increase  of  the  fund,  out  of  which  were  to  be  paid  the 
partnership  debts. 

•  The  only  evidence  outside  of  the  assignment  which  it 
is  claimed  evinces  a  fraudulent  intent  is,  that  the  assign* 
ors,  at  the  time  of  the  assignment,  each  owed,  individually, 
debts  to  different  persons,  the  aggregate  amounts  of  which 
due  by  them  respectively  were  unequal.  In  other  words, 
the  individual  debts  of  one  of  the  assignors  were  larger 
than  the  other. 

Except  so  far  as  the  rights  of  creditors  are  concerned, 
partners  and  individuals  have  the  right  to  do  as  they  please 
with  their  property ;  and,  if  they  chose  one  to  make  a  gift 
to  the  other,  and  to  apply  his  property  towards  the  pay- 
ment of  a  debt  for  which  he  was  in  no  way  liable,  no  one 
beside  his  creditors  can  object 

The  principle  established  by  CoO<niib  v.  CaJdwell  (16  K. 
Y.  £.,  484)  is  decisive  of  this  case.  There  both  copart- 
nership and  individual  property  of  the  assignors  was 
assigned.  The  assignment,  after  providing  for  the  pay- 
ment of  the  partnership  debts,  directed  the  surplus  to  be 
returned  to  the  assignors,  without  providing  for  their  indi- 
vidual creditors.  It  was  held  that  the  assignment  was 
void  as  to  the  inc^vidual  creditors.  Oomstock,  J.,  saj^s, 
"The  Oaldwells,  beitig  insolvent,  assigned  the  estate  which 
they  owned  together,  to  pay  debts  which  they  jointly  owed ; 
but  one  of  them  also  owed  debts  individually,  which  were 
entitled  to  be  paid  out  of  the  residue  of  his  share  in  the 

fund  assigned.    Instead  of  making  provision  for  payiug 
Bosw.— Vol.  X.        63 
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these  iudividual  debts,  the  whole  fund  was  tied  up  under 
a  trnst,  and  ^fter  the  particular  trust  should  be  satisfied, 
the  residue  was  reserved  to  the  assignors.    •    •    •    •    • 

The  real  estate  assigned  •  •  *  was  held  by  them 
^  as  tenants  in  common.  The  interest  of  each  was  therefore 
his  individual  property,  as  much  so  as  his  separate  estate. 
Thus,  they  had  no  righfc  to  convey  in  trust  with  a  reserva- 
tion in  their  own  favor,  leaving  their  individual  creditors 
unprovid#l  fbr." 

So  far  as  I  can  judge  by  an  examination  of  the  assign- 
ment, I  am  unable  to  discover  any  fraud  in  law,  and  the 
'  proof  received  on  the  trial  does  not  show  any  in  fact.  It  was 
therefore  error  to  adjudge  the  assignment  fraudulent  and 
void,  and  made  with  intent  to  hinder,  delay  and  defraud 
the  plaintiff. 

The  judgment  must  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  abide  the  event. 

BoBBBTSON,  J.  I  am  not  prepared  to  say  how  far  a 
reference,  in  an  assignment  to  pay  creditors,  to  a  schedule 
annexed,  which  never  was  annexed,  in  the  absence  of 
proof  that  it  was  present  at  the  execution  and  intended 
to  be  annexed,  but  omitted  by  an  accident,  may  make 
it  void.  Therefore,  while  concurring  with  my  brother 
MoNELL  in  his  other  views,  I  am  not  prepared  to  say  that 
it  may  not.  But  I  am  satisfied,  as  I  was  at  Special  Term, 
from  inspection  of  the  papers  and  fastening,  that  there 
was  prima  facie  evidence  of  the  annexation  of  the  schedule 
in  question,  before  execution,  and  no  rebutting  evidence. 
Since  this  case  was  before  me  at  Special  Term,  another 
case  {Morrison  v.  Aiwelly  9  Bosw.,  503,)  has  been  decided 
at  a  General  Term  of  this  Court,  whid^  involved  the  ques- 
tion of  the  validity  of  a  partnership  ^signment  of  part- 
nership property,  by  which  individual  creditors  of  eadi 
assignor  were  niade  to  partake,  pro  rata  with  those  of  the 
other,  of  their  separate  interest  in  such  partnership  prop- 
erty and  its  proceeds.  The  question  was  then  fully  argued, 
and  it  was  held  that  it  was  not  to  be  considered  invalid  as 
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to  preferred  partnership  creditors.  In  the  present  ease  I 
overlooked  the  fact,  which  was  not  called  to  my  attention, 
that  the  plaintiff  was  a  partnership  creditor,  and  it  was 
not  made  a  point  before  me  on  the  trial  that  he  coald  not 
raise  an  objection  to  the  assignment  on  that  score.  I  par- 
ticipated in  snch  decision,  after  fully  examining  the  ques- 
tion, and  coincided  in  the  views  of  the  Oourt.  And  it 
appears  to  me^^proper,  in  uniting  to  reverse  my  own 
decision  in  the  present  case,  that  I  should  give  my  reasons 
therefor. 

The  plaintiff  is  a  partnership  creditor  of  the  firm  of 
Byerly  &  Allen,  and  as  such,  preferred  in  their  assignment. 
The  fourth  clause  of  that  instrument  provides  for  apply- 
ing the  interest  of  one  partner  in  the  surplus  of  partnership 
property,  to  pay  another  partner's  debts.  Such  clause 
undoubtedly  renders  it  voidable,  as  against  snch  property, 
by  the  individual  creditors  of  the  former.  (CoUomb  v.  CaU- 
well,  16  N.  Y.  E.,  484 ;  Wilson  v.  BoberUon,  21  N.  Y.  E., 
687 ;  Gartside  v.  Walton,  Mss.  in  Supr.  Ot,  Dec..  1861.) 
But  the  question  still  remains,  whether  it  can  be  avoided 
for  that  reason,  by  preferred  partnership  creditors,  such  as 
the  present  plaintiff.  That  will  be  found  to  depend  upon 
a  further  question,  namely,  whether  the  right  of  creditors 
to  avoid  an  assignment  by  their  debtor  is  derived  from  the 
statutory  provision  which,  as  to  creditors,  annuls  transfers 
of  goods  and  chattels  alone,  by  such  debtor,  in  trust  for 
himself,  (2  E.  S.,  135,  ^  1,)  or  that  which  avoids  convey- 
ances of  either  lands  or  goods,  made'with  intent  to  preju- 
dice a  certain  class  of  persons  as  against  such  persons, 
(2  E.  S.,  137,  ^  1,)  which  materially  differ  in  form,  object 
and  substance.  If  from  the  first,  it  must  be  determined 
whether  the  whole  instrument  or  only  the  offending  clause 
is  avoided ;  if  from  the  second,  whether  any  other  persons 
can  object  than  those  whom  alone  such  clause  could  preju- 
dice, aad,  inferentially,  whether  the  right  of  such  persons 
to  object  may,  by  embarrassing  other  parties  who  have 
BO  such  right  directly,  give  the  latter  indirectly  the  same 
privilege. 
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In  the  case  of  Wilson  v.  Rohertson^  jiist  referred  to,  (uhi. 
sup.f)  the  assignment  in  controversy  was  of  the  property 
of  a  partnership  to  pay  certain  creditors  of  one  of  the  part- 
ners (Orocker)  jointly  with  partnership  creditors.  The 
Gourt  seems  to  place  the  right  to  object  wholly  upon 
the  statutory  provision  first  alluded  to.  "  It  may  be  seri- 
ously doubted,"  they  say,  "  whether  the  assignment  should 
not  be  regarded  *  *  as  void  under  the  statute  declaring 
'  all  transfers,  &c.,  made%r  the  use  of  the  person  making 
the  same,  void  as  against  the  creditors  of  such  person.' 
The  assignment  is  made  for  the  benefit  of  Orocker,  as  its 
purpose  is  to  liquidate  and  discharge  his  individual  debts. 
The  transfer  may  therefore  be  said  to  be  made  in  trust 
for  the  use  of  one  of  the  assignors.  This  is  the  spirit  of 
the  transaction  if  not  its  legal  effect."  The  same  reason- 
ing, of  course,  is  equally  applicable  to  an  instrument 
whereby,  ^fter  an  application  of  the  joint  property  of 
joint  debtors  to  pay  their  joint  debts,  the  residue  is  applied 
to  their  several  debts  promiscuously  and  pro  rata. 

It  is*  of  course  unnecessary  that  joint  debtors  should, 
by  the  same  instrument,  apply  their  joint  property  to  pay 
both  their  joint  and  several  debts;  after  securing  the  pay- 
ment of  the  first  by  an  assignment,  the  appropriation  of 
the  interest  of  either  in  the  residue  to  pay  the  several 
debts  of  the  other,  could  not  prejudice,  in  any  way,  their 
joint  creditors.  The  question  then  arises,  whetiier  by  mak- 
ing such  appropriations  in  such  order  of  payments  in  the 
same  instrument,  the  whole  is  infected  by  the  vice  of 
the  last  appropriation.  In  Curtis  v.  Leavitty  (15  N.  Y.  B., 
116,)  in  the  Oourt  of  Appeals,  (in  which  the  prior  case  of 
Barney  v.  Griffin,  (2  N.  Y.  B.,  365,)  in  the  same  Oourt,  is 
discussed  and  disapproved  of,)  Justice  Oomstook  dis- 
posed of  such  question  in  a  decisive  manner.  .After 
laying  down  the  general  rule  as  being  the  principle  that 
where  a  statute  simply  declares  voidness  without,  in  the 
strictest  terms,  embracing  the  whole  instrument,  a  particu- 
lar provision  may  be  inoperative  and  the  others  good,  he 
argued  that  *'  trusts  in  personal  estate,  for  the  use  of  the 
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peraou  who  creates  them,  are  not  illegal  or  criminal,  unless 
made  with  fraudalent  motives.  In  tliemselves  they  are 
entirely  inDOCent  They  are  simply  dedared  inoperative' 
and  void  as  to  creditors."  In  answer  to  the  question^ 
whether  it  was  a  necessary  construction  of  the  statute  that 
valid  trusts  must  fail  because  contained  in  the  same  instru- 
ment in  which  some  were  void,  he  unhesitatingly  responds 
in  the  negative,  stating  that  *'  a  single  deed  may  have  a  con- 
veyance, a  transfer  or  an  assignment  upon  a  valid  trust, 
and  another  upon  a  void  one,"  and  adding  that  '*  the  terms 
[used  in  the  statute]  do  not,  by  inevitable  construction, 
apply  to  the  instrument.  •  •  •  .  They  are  satisfied 
by  applying  them  to  the  inoperative  provision  only."  As 
authority  for  that  doctrine,  he  relied  upon  the  case  of  Doe 
T.  PiteheTy  (6  Taunt.,  363,)  in  which  the  effect  of  a  statute 
(9  Geo.  II,  ch.  36)  declaring  '^all  gifts,  grants,  conveyan- 
ces, appointments,  assurances,  transfers  and  settlements 
of  lauds"  for  charitable  uses  void,  unless  made  in  a  pre- 
scribed special  form,  was  involved,  and  a  deed  containing 
a  clause  for  a  charitable  use  in  a  different  form  from  that 
so  prescribed,  was  held  not  to  be  void.  In  that  case, 
OiBBS,  Ch.  J.,  said,  ^'I  cannot  find  in  this  act  any  words 
which  make  the  entire  deed  void."  Such  statute  is  full  as 
comprehensive  as  that  under  consideration.  Although, 
therefore,  the  fourth  clause  of  the  present  assignment  may 
create  a  trust  for  the  grantor's  use,  and  thus  avoid  that 
provision,  it  does  not  necessarily  avoid  the  whole  instru* 
ment,  which  has  nothing  to  do  with  such  trust. 

But  it  is  urged  that  such  fourth  clause  of  the  instrument 
in  question  contains  evidence  on  its  face  of  an  intent 
thereby  to  ** hinder,  delay  or  defraud  creditors"  of  one  or 
both  of  such  assignors,  in  two  modes.  First,  that  such 
instrument  is  an  entirety,  and  an  intent  to  accomplish  any 
wrong  by  any  part  of  it  to  any  one,  makes  it  wholly  void, 
and  secondly,  that  the  privilege  of  the  parties  intended  to 
be  defrauded  to  assail  it,  may  prejudice  the  rights  of 
the  parties  not  intended  to  be  so  defrauded,  by  hinder- 
ing them  in  reaching  the  property  by  execution.  And  thati 
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therefore,  it  is  entirely  void  under  the  second  statutory  pro- 
vision before  referred  to.  (2  E.  S.,  137,  ^  1.) 

The  language  of  that  provision  is,  "every  conveyance 
•.  •  of  any  interest  in  lands  or  in  goods  •  •  made 
with  intent  to  hinder,  delay  or  defraud  creditors  or  other 
persons  of  theiv  ]siwfix\  *  •  demands,  *  •  as  against 
the  persons  so  hindered,  delayed,  and  defrauded,  shall  be 
void."  It  is  a  transcript  of  a  prior  one  in  the  Bevised 
Laws  of  1813,  (1  R.  S.,  75,  '^  2,)  which  again  is  condensed 
from  an  English  statute.  (13.  Eliz.,  ch.  6.)  The  language 
of  that  is,  "Every  feoffment  •  •  of  lands  •  •  and 
chattels  *  made  for  any  intent  before  declared  and 
expressed,  shall  be,  as  against  that  person,  *  *  whose 
action    •    ♦    are,  or  might  be  in  anywise  disturbed^    • 

•  utterly  void."  The  intent  so  referred  to  is  contained 
in  the  recital  of  such  enactment,  and  described  as  "malice, 

*  •  to  delay  •  •  creditors  or  others  of  their  lawful 
actions."  Three  provisions  in  the  same  chapter,  prior  to 
that  under  consideration,  declare  conveyances  and  trans- 
fers having  certain  defects  to  be  void  as  against  the  credit- 
ors of  their  grantors  or  makers.  (2  £.  S.,  135,  ^  1 ;  Id.,  136» 
^"^  5-9.)  The  first  of  such  defects  is  that  already  referred 
to  as  being  for  the  grantor's  use;  the  second  is  an  omis- 
sion to  change  or  continue  the  change  of  {possession ;  and 
the  third  is  a  failure  to  file  a  mortgage  of  chattels  in  the 
proper  office.  In  each  of  those  cases  such  transfers  are 
said  to  be  void  as  against  "oS  the  creditors"  of  the  party 
executing  them. 

The  statute  of  Elizabeth,  before  referred  to,  is  stated  in 
the  case  of  Pauncefert  and  Blunt  (referred  to  in  Ttayne^s 
Casey  3  Bep.,  80,  and  therein  said  to  be  found  in  Lane,  pp.- 
44, 45,)  to  have  merely  "  expounded  that  this  was  the  com- 
mon law  before,"  referring  to  the  use  therein  of  the  term 
"  declare."  And  in  Cadogan  v.  Kennettj  (Oowp.,  436,)  Lord 
Mansfield  said,  "that  the  common  law  would  have 
attained  every  end  proposed  by  "  such  statute.  The  lan- 
guage of  that  statute  is  very  emphatic  in  confirming  the 
voidability  of  the  conveyances  intended  to  be  reached  by 
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it,  to  *'  that  person  "  in  the  singular  number.  Aud  although 
our  statute,  by  inserting  the  intent  la  the  body  of  it, 
instead  of  leaving  it  in  a  recital,  is  compelled  to  use  the 
plural;  the  change  of  phraseology  from  that  used  in 
the  preceding  sections  just  referred  to,  namely,  of  "  all 
creditors  "  generally,  to  those  ''  hindered,  delayed  and  de- 
frauded "  by  the  particular  conveyance,  shows  an  intent 
thereby  to  limit  the  classes  of  persons  who  could  avail 
themselves  of  such  objection. 

Moreover,  the  intent  with  which  instruments  were  exe- 
cuted, which  were  voidable  by  creditors,  was^made,  for  the 
first  time,  exclusively  a  question  of  fact,  without  any  pre- 
sumption of  law,  except  in  case  of  non-delivery  of  posses- 
sion, and  not  a  question  of  law,  by  the  Eevised  Statutes. 
(2  B.  S.,  137,  ^  4.)  And  although  Courts  continue  to 
assert  the  right  to  pronounce  conclusively  upon  the  fraud- 
ulent intent  of  a  particular  provision  in  an  assignment, 
and  its  effect  on  the  whole  instrument,  they  have  never 
gone  so  far  as  to  hold,  in  the  face  of  such  statutory  enact- 
ment, that  an  intent  apparent  on  the  face  of  a  particular 
provision  in  an  instrument  by  means  of  it  to  defraud 
particular  creditors,  should  be  construed  to  be  the  object 
of  other  provisions  in  no  wise  connected  therewith,  which 
merely  have  the  misfortune  to  be  in  the  same  instrument 
There  is  no  such  presumption  that  if  an  assignor  intends 
to  accomplish  an  illegal  purpose  by  one  provision  in  an 
instrument  he  necessarily  intends  to  do  so  by  evej^y  one 
of  the  others  which  are  wholly  disconnected  therewith. 
The  language  of  the  statute  of  9  Geo.  U,  ch.  36,  held  not 
to  refer  to  the  whole  instrument,  in  Doe  y.  Pitclier^  already 
referred  to,  {uii  9up.,)  was  fully  as  broad  enough  to  cover 
it,  as  the  provision  under  consideration. 

It  appears  to  me,  therefore,  perfectly  clear  that  in  regard 
either  to  the  class  of  persons  entitled  to  attack  the  assign- 
ment in  question,  if  any  part  of  it  has  a  fraudulent  purpose 
to  subserve,  or  the  right  to  impute  such  fraudulent  pur- 
pose to  the  whole  of  it  merely  because  one  of  its  provisions 
has  such  fraudulent  intent  as  to  one  class  of  persons,  there 
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is  nothing  Id  the  statutory  provision  last  referred  to 
directly  anthorizing  the  pl^ntiff  in  the  case  to  attack  it. 
I  am  aware  that  it  has  been  assamed  in  several  eases, 
from  that  of  Hyshp  v.  Clarke,  (14  Johns.,  458,)  down  to 
that  of  Wdkeman  y.  Grover,  (4  Paige,  23,  aflSrmed  11  Wend., 
187,)  and  of  Goodrich  v.  Downs,  (6  Hill,  438,)  that  a  fraud- 
ulent intent  manifest  in  one  provision  was  a  fraud  affecting 
all.  But  in  none  of  such  cases  has  it  been  discussed  or 
held  that  an  assignor  could  not  have  an  illegal  intent  as 
to  one  provision  in  an  instrument  and  an  honest  one  in  all 
the  others ;  or  that  the  former  tainted  the  whole.  In  most 
of  them  the  fraudulent  provision  affected  all  the  creditors 
and  appeared  to  be  part  of  a  general  purpose  on  the  face 
of  the  instrument.  In  the  case  of  Feedler  v.  Day,  (2  Sandf. 
S.  0.,  694,)  decided  in  this  Court,  the  assignment  was  held 
entirely  void,  solely  upon  the  ground  that  a  fictitious  debt 
preferred  therein  would  have  defrauded  all  the  creditors 
of  the  assignor. 

It  is  claimed,  however,  that  although,  primarily,  an  intent 
to  injure  particular  creditors  by  a  particular  provision  in 
an  instrument  is  not  equivalent  to  a  direct  intent  to  injure 
others,  and  therefore  only  the  parties  particularly  intended 
to  be  injured  could  complain  of  it,  yet  that  a  party  must 
be  presumed  to  have  intended  the  natural  consequences  of 
his  acts,  and  that  the  power  of  such  special  creditors  to 
interfere  with  such  instrument  becomes  a  means  of  embar- 
rassing other  creditors  preferred  in  it,  which  makes  such 
result  the  intent  in  law  of  such  provision.    This  highly 
artificial  reasoning  derives  some  countenance  from  the 
language  of  Oardiner,  J.,  in  Litch  v.  HoUister,  (4  N.  T. 
B.,  211,)  and  of  the  opinion  given  in  Smith  v.  Howard, 
(20  How.  Pr.,  121.)     The  former  says,  an  assignment, 
"  when  executed,  must  bind*  all  or  none  of  the  creditors 
of  the  assignor ;  otherwise  the  condition  of  one  for  whom 
provision  was  made  by  a  fraudulent  trust,  without  bis 
jencjs  would  be  worse  than  if  he  had  been  excluded 
[together."    But  this  was  said  of  an  assignment  to  credit- 
rs  directly,  to  secure  their  debt^,  without  any  provision 
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for  the  surplus,  after  their  paymeDt,  and  ia  order  to  sustain 
it,  so  as  to  take  the  case  out  of  the  rules  established  in 
Goodrich  v.  Dawns^  and  Barney  v.  Griffirtj  before  referred 
to,  {ubi  sup.)  No  explanation  was  given  how  '*  the  con- 
dition" of  a  person  provided  folr  would  be  *^  worse"  than 
'*if  excluded  altogether."  And  certainly  the  apprehen- 
sion of  such  a  result  was  not  necessary  to  render  a  mort- 
gage directly  to  creditors  to  secure  them,  valid  as  against 
other  creditors.  It  is  fully  established  that  mere  injury  to 
a  particular  creditor  by  a  particular  sale,  does  not  make 
such  sale  fraudulent.  {Holbird  v.  Anderson^  5  T.  £.,  25 ; 
Pickstoch  V.  Lyster,  3  M.  &  S.,  371.) 

It  was  argued  in  Smith  v.  Howard^  (20  How.  Pr.,  121,) 
in  regard  to  an  assignment  containing  a  clause  somewhat 
similar  to  that  under  consideration,  *^  that  a  creditor  would 
be  more  eflTectually  defrauded  if  his  hands  could,  against 
his  will,  be  thus  tied,  while  other  creditors  were  avoiding 
the  assignment  and  securing  the  application  of  the  assign- 
ed estate  to  the  payment  of  their  debts,  to  the  exclusion 
of  his."  This  reasoning  does  not  embrace  the  fact  that 
the  parties  attempted  to  be  defrauded,  and  who  alone  were 
primarily  entitled  to  overthrow  any  part  of  the  assignment, 
were  separate  creditors  of  separate  partners.  It  overlooks 
the  equitable  rule  that  partnership  property  must  first  be 
applied  to  pay  partnership  debts,  and  individual  property 
to  individual  debts,  {Wilder  v.  Eeder,  3  Paige,  167^)  that 
such  rule  is  for  the  benefit  of  the  partners,  and  not  of  the 
creditors,  {Rohb  v.  StevenSy  Olarke,  191 ;  Ketchum  v.  Dur^ 
kee^  1  Barb.  Oh.,  480 ;  Kirhy  v.  Sohoonmdker^  3  Id.,  46,)  and 
that  if  individual  creditors  'should  succeed  in  overthrow- 
ing the  whole  assignment  for  the  attempt  to  defraud  them, 
they  would  get  nothing  until  the  debts  of  the  preferred  part- 
nership creditors  were  all  paid.  So  that  the  only  effect  of 
setting  aside  such  assignment  at  the  instance  of  the  former 
would  be  to  derange  the  order  of  payment  among  the  lat- 
ter. A  novel  result,  whereby  the  party  endeavored  to  be 
injured  can  only  repel  the  injury  for  the  benefit  of  others, 
and  a  party  benefited  can  only  acquire  further  benefits 
Bosw. — Vol.  X.        54 
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through  the  medium  of  the  attempted  injury  to  the  former. 
The  probability  of  an  attempt  by  such  individual  creditors 
for  such  purpose  to  overthrow  the  whole  assignment,  un- 
less absolutely  necessary  to  destroy  that  of  the  surplus, 
after  paying  partnership  creditors,  could  hardly  be  contem- 
plated as  part  of  a  fraudulent  purpose  by  the  assignor, 
hostile  to  the  latter. 

But,  in  fact,  the  order  of  equities  of  partnership  and 
individual  creditors  in  partnership  funds,  virtually  divides 
them  in  two  parts ;  one  being  so  much  as  is  necessary  to 
pay  the  former,  and  the  other  the  residue  subject  to  equi- 
ties between  the  partners  for  over  contributions  in  paying 
debtSi  or  over  drafts  of  their  shares  of  the  profits.  They 
are  as  distinct  in  their  nature  as  two  kinds  of  property, 
and  although  joined  in  an  assignment  of  them,  for  differ- 
ent purposes,  by  one  instrument,  motives  in  regard  to  the 
disposition  of  one  thereby  cannot  be  made  to  operate  on 
the  disposition  of  the  other,  in  regard  to  which  no  such  or 
similar  motive  exists.  The  error  arises  from  considering 
the  prop6rty  assigned  entire,  the  creditors  of  the  firm  and 
individual  partners  as  one  body  having  equal  rights,  the 
instrument  as  one,  and  the  purpose  as  to  the  whole,  single. 

Moreover,  the  mere  operation  of  law  by  which  a  prefer- 
red creditor  may  be  postponed,  to  one  who  is  not,  or,  vice 
versa^  even  if  contemplated  by  an  insolvent  debtor  in  mak^ 
ing  an  assignment,  does  not  necessarily  make  it  void  on 
account  of  a  fraudulent  design,  provided  thereby  all  his 
property  is  relinquished  to  his  creditors,  without  any  reser- 
vation for  his  own  benefit  directly,  by  provisions  to  that 
effect,  or  indirectly,  by  delaying  the  collection  of  all  their 
debts,  or  coercing  or  alluring  them  into  an  abandonment 
of  part  of  their  claim.  So  far  as  partnership  creditors 
were  interested,  nothing  of  either  kind  was  attempted, 
and  so  far  as  individual  creditors  were  concerned,  they 
were  deprived  of  no  rights  by  the  trust,  in  favor  of  the 
former,  and  should  not,  therefore,  upon  any  principles  of 
justice,  be  allowed  to  disturb  it.  No  statutory  provision, 
except  requiring  it  in  the  clearest  and  most  express  terms, 
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oould  be  coustrued  to  produce  such  a  result ;  and  as  has 
already  been  seen,  that  lasfc  referred  to  (2  B.  S.,  137,  ^  1) 
does  not  demand  any  such  interpretation,  but  on  the  con- 
trary, was  intended  to  give  a  party  wronged  only  the 
power  of  redressing  his  own  wrongs,  and  not  those  of 
others. 

There  was  no  evidence  in  this  case  that  the  assignors 
had  any  other  but  partnership  property,  and  it  does  not 
appear,  therefore,  on  the  face  of  the  assignment  that  there 
was  any  other  which  passed  under  it,  as  it  did  in  the  case 
of  CoUomi  V.  Caldivdl,  (16  fT.  Y.  B.,  484.)  But  in  that 
case  it  was  held  that  the  reservation  of  a  surplus  of  indi- 
vidual property,  after  applying  it  indiscriminately  with 
partnership  property  to  paying  partnership  debts  alone, 
made  the  assignment  void  as  to  individual  creditors.  That, 
so  far  as  such  individual  creditors  were  concerned,  violated 
the  equitable  rule  before  alluded  to.  They  were  entitled 
equally  at  least  with  such  partnership  creditors  to  &eizfi 
such  individual  property  to  satisfy  their  claims,  and  creat- 
ing a  trust  for  the  use  of  the  debtor  which  prevented  it, 
violated  the  statute  before  alluded  to.  Such  reservation 
made  such  assignment,  therefore,  as  to  such  individual 
property  clearly  void.  The  mingling  of  such  property  with 
partnership  property,  in  a  common  fund,  may  have  made 
the  whole  assigninent  void,  certainly  as  to  individual  credit- 
ors, who  would  be,  even  in  such  case,  obliged  to  yield 
to  the  prior  rights  of  partnership  creditors  as  to  partner- 
ship property.  The  Court  of  Appeals,  in  fact,  recognizes 
in  that  case  both  the  principles  now  presented,  by  con- 
fining the  avoidance  of  the  assignment  to  individual 
creditors,  and  by  conceding  that  a  reservation  of  a  surplus 
of  partnership  property  to  assignors,  after  paying  partner- 
ship creditors,  instead  of  appropriating  it  to  separate 
creditors,  was  not  fraudulent.  • 

I  feel,  therefore,  fully  satisfied  that  the  assignment  in 
question  is  not  void  as  against  the  plaintiff,  under  either 
statutory  provision  before  referred,  and  I  concur  iu  the 
views  taken  by  my  brother  Monell  as  to  the  statute  of 
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1660.    I  therefore  unite  in  the  reversal  of  the  jadgment 
appealed  from,  and  the  order  for  a  new  trial. 


V 


The  New  York  Belting  xsd  Packing  Company,  Plain- 
tiffs and  Appellants,  v.  The  Washington  Fibb  Insur- 
ance Company,  Defendants  and  Eespondents. 

L.  Ambiguoos  words  in  a  policy  of  insurance  may  be  construed  by  extrinsie' 
evidence  of  accompanying  circumstances  and  the  usages  of  the  business  in 
which  the  property  insured  was  employed. 

2.  Thus  where,  in  an  action  on  a  policy  of  insurance  upon  a  two  story  factory, 
with  attic  and  basement,  which  contained  a  provision  in  these  words  : 
"  Water  on  each  floor,  with  hose,  and  a  watchman  is  to  be  kept  on  the 
premises  at  night ;"  the  insured  gave  evidence  that  the  factory  was  pro- 
vided with  a  steam  pump  in  an  adjoining  building  and  a  force  pump  in  the 
basement,  connected  with  a  water  pipe  passing  through  the  two  stories 
above  to  a  tank  in  the  attic,  which  was  so  constructed  that  its  over- 
flow would  flood  the  attic  floor,  that  hose  was  kept  upon  the  premises, 
attached  to  couplings  to  ^uch  water  pipe  in  ihe  first  and  second  atories, 
by  means  of  which  and  the  force  pump,  water  could  be  thrown  upon  those 
floors  and  into  the  basement,  by  the  steam  pump,  and  that,  according  to  the 
usage  of  the  "factory  parlance,"  neither  the  attic  nor  the  basement  were 
spoken  of  as  "floors,*" — J7e2cZ,  that  it  was  error  to  dismiss  the  complaint 
on  the*  ground  that  the  plaintiff  had  not  shown  a  compliance  with  such 
provision  in  the  policy. 

(Before  Monorief,  Robertson  and  WHrrs,  J.  J.) 

Heard,  November  11,  1862;  decided,  April  6,  1863. 

This  was  an  appeal  from  a  judgment  entered  in  favor 
of  the  defendants  upon  a  dismissal  of  the  complaint  at 
the  trial. 

The  action  was  brought  on  a  policy  of  insurance  against 
flre,  made  by  the  defendants  on  the  plaintiffs'  factory  and 
contents,  describing  it  as  their  <*  two  story  and  attic  frame 
factory,  situate  at  Newtown,*Pairfield  County,  Connecticut, 
as  per  diagram  filed  in  the  office  of  the  Metropolitan  Fire 
Insurance  Company  of  New  York." 

The  policy,  after  designating  the  property  insured,  con- 
tained this  clause :    **  Said  buildings  are  warmed  by  steam. 
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Water  on  each  floor  with  hose,  and  a  watchman  is  to  be 
kept  on  the  premises  at  night,"  as  described  in  report 
No.  — .  Subseqaently  to  the  original  policy,  a  privilege 
was  granted  t%  erect  a  frame  building  of  one  story  and  a 
half  and  basement  in  height,  to  adjoin  and  connect  on 
the  northerly  side  of  the  north  wiog  of  the  main  building, 
to  be  occupied  as  a  rubber  hose  factory  by  steam  he^t. 
Injury  by  fire  to  such  building  having  occurred  during  the 
time  fixed  by  such  policy,  this  action  was  brought  to 
recover  damages  therefor.  The  defendants,  among  other 
defenses,  denied  that  at  the  time  of  making  such  policy, 
or  at  any  time  since,  *'  there  was  water  on  each  floor  of  such 
iuUding  with  hose  suitable  and  in  a  condition  for  use  in  case 
of  fire.'' 

On  the  trial,  which  was  had  on  the  8th  day  of  March, 
1861,  before  Mr.  Justice  Moncbief  and  a  Jury,  the  engi- 
neer and  machinist  of  the  plaintiflb  (Glover)  testified  that 
there  was  a  force  pump  driven  by  a  belt  on  the  west  side 
of  the  building,  which  supplied  water,  and  from  which 
an  iron  three-inch  pipe  ran  to  the  top  of  the  building  into 
a  tank  on  the  other  floor.  Two  floors  had  hose  attached. 
There  was  a  safety  valve  in  the  tank  in  the  attic  story, 
and  if  the  water  was  not  let  out  by  opening  the  hose  below, 
it  could  be  forced  by  the  pump  upon  the  attic  floor.  He 
called  the  two  main  floors  and  the  attic  the  floors  of  the 
building.  He  also  testified  there  was  water  on  all  the 
floors ;  the  hose  were  attached  to  couplings  on  such  per- 
pendicular iron  pipe.  He  further  testified  that  the  building 
had  four  stories,  including  the  basement;  the  first  one 
above  that  was  a  calendar  floor,  then  came  the  floor  for 
making  belting,  then  the  attic  floor,  for  drying  materials; 
the  hose  remained  screwed  on  the  coupling  pipe  all  the 
time ;  the  water  did  not  descend  from  the  tank  into  the  hose 
but  was  forced  into  the  latter  by  such  pump ;  there  was 
also  another  pump  to  throw  water  into  the  boilers. 

The  superintendent  of  the  plain tiflfe  (Gately)  testified 
that  there  was  a  basement,  two  regular  floors  and  an  attio 
in  the  building;  the  flrst  and  second  floors  were  designated 


cc 
cc 


430        OASES  m  THE  SUPEEIOB  COURT. 

«^^^— »^^— »— i^—  I      I  ■^— ^^^^i^i—^^^^—^^^^»^.^i^— —^—^i—^i^^^i— —»—».— ^»^»^iM»»^l^^^ 

^e  N.  Y.  Belting  and  Packing  Go.  ▼.  The  Washington  Fire  Insurance  Co. 

as  floors ;  there  were  backets  on  the  first  and  second  floor 
and  attic,  and  also  hose  on  the  first  and  second  story. 
Being  asked  "what  was  understood  in  the  common  par- 
lance and  general  understanding  of  the  fiictory  as  floors 
of  the  luilding,^^  he  answered,  "  we  considered  them  the 
**main  principal  floors  in  the  upright  part  of  the  'building. 
"There  were  two."  He  also  testified,  on  cross-examine 
tion,  there  was  a  floor  in  tlie  attic  the  entire  length  of  the 
main  building. 

A  previous  superintendent  (Humphrey),  introduced  as  a 
witness  by  the  defendant,  testified  that  there  were  two 
pumps  in  the  building;  one  a  "  Worthington  pump,"  work- 
ed by  steam,  to  be  used  in  filling  the  boiler  and  in  case  of 
fire;  the  other  a  "Dodge"  pump,  operated  by  a  water 
wheel,  by  which  water  was  driven  into  the  attic.  There 
was  no  means  of  conducting  water  in  a  hose  into  the  base- 
ment by  that  pump  to  put  out  fire ;  the  only  means  of 
putting  out  fire  there  was  by  hose  attached  to  the  steam 
pump.  The  hose  attached  to  the  other  pump  could  be 
taken  out  and  directed  into  the  basement;  in  order  to 
operate  there  the  hose  must  be  brought  down  from  the 
fioor  above.  There  was  hose  attached  to  the  pipe  on 
the  first  and  second  fioors  above  the  basement,  but  none 
on  the  other  floor;  the  attic  wa^  only  lighted  by  end 
windows  under  the  roof;  there  was  a  water  tank  in  the 
attic  and  an  upper  valve  to  the  pipe;  there  may  have 
been  means  for  attaching  hose  to  the  pipe,  but  there  was 
none  actually  attached.  He  did  not  consider  it  expedient 
to  use  hose  in  the  attic ;  he  thought  the  hose  in  the  lower 
rooms  sufficient ;  any  one  in  the  attic  could  use  the  hose 
as  effectually  as  in  the  lower  room,  being  at  the  lower  end 
of  the  building  from  the  stairway. 

The  Worthington  pump  was  proved  by  an  expert  to  be 
one  of  the  best  for  extinguishing  fires.  There  was  no  evi- 
dence to  show  what  the  report  was  referred  to  in  the 
policy.  Considerable  evidence  was  taken  as  to  increase  of^ 
the  risks  by  changes  made  in  the  boilers,  fiues,  pumi>s,  and 
otherwise. 
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After  the  testimony  was  closed,  the  defendants'  counsel 
moved  to  dismiss  the  complaint,  on  the  ground  that  it 
appeared  from  the  evidence  that  there  was  not  water  on 
each  floor,  with  hose ;  which  motion  was  granted ;  to  which 
dismissal  of  the  complaint  an  exception  was  taken  on 
behalf  of  the  plaintiff,  and  the  exceptions  were  ordered  to 
be  heard  in  the  first  place  at  General  Term. 

Edwards  Pierrepantj  for  plaintiffs,  appellants. 

I.  The  learned  Judge  erred  in  taking  the  case  from  the 
Jury. 

U.  It  was  plainly  a  question  for  the  Jury  to  decide  upon 
the  evidence,  whether  the  provisions,  "  water  on  each  floor 
with  hosej*^  had  been  substantially  complied  with  as  the 
parties  understood  its  meaning;  and  whether  there  had 
or  had  not  been  a  breach  of  that  condition  as  fairly  and 
reasonably,  and  in  fact  understood  by  all  parties  to  the 
contract  when  made.  The  error  was  in  refusing  to  allow 
the  Jury  to  decide  the  very  question  which  it  was  their 
especial  province  to  decide.  {Daniels  v.  Hudson  12.  Ins.^  12 
Gushing,  416 ;  The  Farmers*  Ins.  Co.  v.  Snyder^  16  Wend., 
482 ;  Finoler  v.  Ftna  Ins.  Co.,  7  Wend.,  271 ;  The  Jefferson 
Ins.  Co.  V.  Cotheah  7  Wend.,  82 ;  Gates  v.  The  Madison 
County  Ins.  Co.^  2  Gomst.,  43 ;  Gates  v.  The  Madison  County 
Ins.  Co.,  1  Seld.,  469 ;  Murdook  v.  Chemung  Ins.  Co.^  2 
Gomst.,  224.) 

UI.  There  was  a  full  compliance  with  the  spirit,  and  a 
strict  compliance  with  the  letter  of  the  agreement.  As  to 
the  proper  construction  of  the  i>olicy  see  Gates  v.  Madison 
County  Mut  Ins.  Co.,  (1  Seld.,  474,)  Hovey  v.  American 
Mut.  Ins.  Co.,  (2  Duer,  569,)  Kemhle  v.  JRhinelander,  (3 
Johns.  Gas.,  130,)  Hyde  v.  Bruce,  (3  Doug.,  213,)  Bond  v. 
Nutt,  (Oowp.,  601,)  1  Arnold  on  Ins.,  58»,  §  215 ;  Bipley 
v.  Etna  Ins.  Co.,  (29  Bart).,  652.) 

IV.  If  the  agreement  were  indefinite  or  equivocal,  it 
should  have  been  left  to  the  Jury  to  say  how  the  par- 
ties to  the  contract  understood  it.  (See  the  authorities 
above.) 


432        CASKS  m  THE  SUPBBIOB  OOUET. 

The  N.  Y.  Belting  and  Packing  Go.  y.  The  Washington  Fire  Insurance  Cou 

^-.- #. 

y.  The  substance  of  the  thing,  the  true  meaning  and 
fair  understanding  of  all  the  parties,  is  what  justice  and  the 
law  looks  after.  {Turley  y.  North  American  Ins.  Co.y  25 
Wend.,  374;  Coffin  v.  Coffin,  23  N.  Y.  E.,  16.) 

E.  W.  Stoughton,  for  defendants,  respondents. 

I.  This  clause  of  the  policy  constituted  an  express  war- 
ranty by  the  insured  that  there  was,  at  the  time  said  policy 
was  executed,  water  on  each  floor  of  said  building  with 
hose.  This  warranty  was  of  a  material  fact,  on  which  the 
defendants  would  naturally  rely  in  making  the  policy ;  for 
their  risk  depended  essentially  upon  the  means  at  hand 
for  extinguishing  fires,  and  with  water  and  hose  suitable  for 
the  purpose,  placed  upon  each  floor  of  a  building,  two 
hundred  and  thirty  feet  in  length,  very  efficient  instru- 
ments would  be  provided  for  flooding  the  floors  with  water, 
and  thus  arresting  the  progress  of  flames. 

Whether  the  warranty  was  of  a  material  fact  or  not  is, 
however,  wholly  unimportant,  for  in  whatever  form  or  for 
whatever  purpose  a  warranty  may  be  created  in  a  policy, 
it  is  a  condition  precedent,  and  no  contract  exists  unless  it 
is  strictly  and  literally  fulfilled.  (Angel  on  Fire  and  Life 
Ins.,  %%  140-146,  and  cases  there  cited ;  Ddonguemare  v. 
Tradesmen's  Fire  Ins.  Co.,  2  Hall's  Sup'r  Ot.  E.,  608 ;  Dun- 
can V.  Sun  Fire  Ins.  Co.,  6  Wend.,  494 ;  Trench  v.  Chenango 
Co.  Mutual  Ins.  Co.,  7  Hill,  122.) 

II.  It  appeared  by  the  proof  on  the  trial  tliat  there  was 
no  hose  upon  the  attic  or  upper  floor  of  the  building  when 
the  policy  was  executed,  or  at  any  time  afterwards ;  by 
reason  whereof  the  complaint  was  properly  dismissed. 

Br  THE  OouBT — EoBERTSON,  J.  Whatever  was  the 
meaning  of  the  phrase  in  the  policy  in  this  case,  *'  said 
buildings  are  warmed  by  steam.  Water  on  each  floor 
with  hose,  and  a  watchman  is  to  be  kept  on  the  premises  at 
night,  as  described  in  report  No.  — ,"  it  is  a  warranty  of 
souiethiug  already  existing  or  an  undertaking  that  some- 
thing shall  be  done.    And  therefore  its  influence  on  the 
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risk  is  wholly  immaterial.  (Angel  on  Life  and  Fire  Ins., 
Go.,  ^^  144, 146,  and  cases  cited.)  As  such  warranties  are 
wholly  independent  of  any  inquiry  into  their  materiality, 
they  must  be  literally  construed,  and  nothing  more  than 
a  literal  fulfillment  can  be  required,  {Hovey  v.  Am.  Mut 
Ins.  Co.t  2  Duer,  570,  and  cases  cited,)  and  no  intendment 
can  be  made  from  them  against  the  assured.  (1  Arn.  on 
Ins.,  ^  215,  p.  585.) 

The  first  part  of  such  clause  is  a  warranty  of  an  exist- 
ing fact,  ( WdU  V.  JE€Lst  Biver  Mut  Ins.  Co.^  7  IS.  Y.  E., 
370,)  that  the  building  insured  was  *^  warmed  by  steani}.'^ 
It  would  be  doubtful  whether  the  part  relating  to  "water" 
and  "hose,"  was  a  warranty  of  an  existing  fact  or  an 
undertaking  for  the  future,  unless  the  words,  "is  to  be 
kept,"  applies  to  them  as  well  as  to  "the  watdiman." 
Ck>ming  after  the  warranty  as  to  the  mode  of  warming,  it 
may  fairly  be  implied  to  relate  to  the  future.  "  Water  on 
each  fioor,"  is  ambiguous.  Literally  interpreted  it  would 
imply  that  the  floors  were  to  be  kept  wet.  Accompanied 
by  a  reference  to  the  mode  of  warming,  to  hose,  and  keep- 
ing a  watchman  at  night  on  the  premises,  in  a  policy  of 
insurance  against  fire,  it  may  fairly  be  construed  to  refer 
to  some  means  of  protection  against  such  risk.  It  was 
testified  in  this  case  that  there  were  but  two  floors  in  the 
building  insured,  known  as  such  in  factory  language, 
the  first  and  second ;  neither  the  basement  nor  attic  being 
considered  such.  The  building  itself  was  described  in  the 
policy  as  a  two  story  frame  one,  and  permission  was 
given  to  erect  a  building  one  and  a  half  stories  high, 
with  a  basement ;  showing  that  the  parties  did  not  con- 
sider the  basement  or  attic  any  of  the  stories  of  the  build- 
ing. These  considerations  are  admissible  in  interpreting 
the  word  "  fioor."  {Daniels  v.  Hudson  Biver  Ins.  Co.t  12 
Cush.,  416 ;  Dana  v.  Fiedler,  12  N .  Y.  E.,  40.)  Accom- 
panying circumstances  are  always  admissible  to  construe 
a  contract,  {Moore  v.  Meachaniy  10  IS.  Y.  E.,  207^  Blossom 
T.  Ghriffiny  13  Id.,  569,)  particularly  a  commercial  one.  {Agar 
warn  Bank  v.  Strever,  18  N.  Y.  E.,  502.)    Even  declarations 
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and  acts  of  the  parties  as  to  what  they  understood  by  an 
indefinite  pbrase,  at  the  time  of  making  the  contract,  have 
been  admitted.  {Almgren  v.  Dutilhy  5  N.  Y.  E.,  28.)  Houses 
have  been  shown  thus  to  come  within  the  term  ''  brick 
buildings,'*  although  they  had  wooden  partitions  merely 
filled  in  with  brick.  {Mead  v.  N.  W.  Ins.  Co.,  7  NT.  T.  B., 
630.)  The  capture  of  sea  elephants  has  been  established 
to  be  part  of  a  "  whaling  voyage,"  {Child  v.  Sun  Mut.  Ins. 
Co.,  3  Sandf.  S.  0.,  26,)  and  glass  in  tight  casks  has  been 
shown- not  to  be  intended  by  glassware  in  casks.  {Bend  t. 
Georgia  Ins.  Co.,  1  If.  Y.  Leg.  Obs.,  12.)  So  that  there 
was  fair  ground  for  interpreting  the  policy  in  this  case  as 
not  requiring  water  or  hose  to  be  kept  on  any  story  except 
the  two  above  the  basement,  if  it  was  to  be  kept  contina* 
ally  there  at  all.  If  there  was  any  conflict  of  evidence  as 
to  the  meaning  of  the  word  floor,  in  "  factory  parlance," 
it  should  have  gone  to  the  Jury.  {Daniels  v.  Hudson  River 
Ins.  Co.,  uhi  sup.) 

'*  Water  on  each  floor,  with  hose,"  is  not  a  very  clear 
description  of  what  the  plaintiffs  meant  to  undertaker.  The 
parties  differ  materially  in  their  construction  of  those 
words.  At  the  time  of  executing  the  policy  there  were 
no  reservoirs  of  or  for  water  on  any  floor  except  the  attic 
There  would  be  water  in  every  floor,  except  the  basement, 
or  not,  according  as  the  perpendicular  iron  pipe  was  fiDed 
or  not;  and  "hose"  was  attached  to  such  pipe  on  every 
such  floor.  It  is  to  be  remarked  that  the  policy  does  not 
call  for  hose  on  every  floor  as  well  as  water,  and  there  was 
evidence  that  the  hose  attached  to  the  apparatus  in  the 
building  could  be  used  on  every  floor  to  extinguish  a  fire 
in  it.  There  is  nothing  said  in  the  policy  of  the  attach- 
ment of  the  hose  to  anything,  and,  therefore,  "with  hose" 
can  only  be  construed  to  mean  having  hose  in  the  building 
or  on  the  premises,  in  a  condition  to  be  used  on  every 
floor  in  connection  with  the  means  of  supplying  water  for 
that  floor. 

Tl^ere  is  a  peculiar  fltness  in  applying  the  term  "at 
nighi"  to  the  hose  as  well  as  jthe  watchman.    During  the 
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day,  there  were  probably  enough  persons  present  to  attach 
the  hose  and  apply  the  steam  engine  and  water  wheel  to 
forcing  water  through  the  building  to  extinguish  a  fire. 
At  night  it  was  necessary  to  hare  the  tank  full,  the  hose 
attached  to  the  pipe,  and  a  person  specially  charged  to 
gnard  against  fires  and  use  the  water  and  hose.  The  word 
described  seems  more  appropriate  to  the  hose  than  the 
watchman. 

There  can  be  no  doubt,  I  think,  if  the  report  referred  to 
had  been  produced,  it  would  have  cleared  up  considerable 
confusion  in  the  terms  of  such  warranty.  As  the  defend- 
ants claimed  the  benefit  of  it,  they  were  bound  to  show 
dearly  what  it  meant.  In  the  absence  of  such  report,  such 
warranty  is  only  susceptible  of  an  interpretation  to  be 
derived  from  its  apparent  object,  its  terms  and  the  connec- 
tion in  which  it  is  found.  And  as  the  object  of  a  policy 
is  indemnity,  it  is  the  business  of  the  insurers  to  see  that  if 
they  hamper  the  insured  with  the  performance  of  condi- 
tions, these  conditions  are  expressed  in  their  policy  in  the 
clearest  terms. 

No  evidence  was  oflPered  of  the  meaning,  in  the  language 
of  factories  or  insurers  and  insured,  of  *' water  on  each 
floor,  with  hose."  Possibly  they  may  have  some  technical 
meaning.  I  think,  however,  there  was  error  in  not  sub- 
mitting to  the  Jury  the  meaning  of  the  word  '*  floor"  in 
the  contract,  which,  if  they  had  found  in  favor  of  the 
plain  tifils,  would  have  rendered  the  contract  to  mean  facili- 
ties for  throwing  water  upon  each  floor,  by  means  of  hose 
to  be  kept  on  the  premises. 

The  dismissal  of  the  complaint  was  therefore  erroneous, 
and  the  judgment  upon  it  should  therefore  be  reversed, 
and  a  new  trial  had,  with  costs  to  abide  the  event 
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James  Stuabt,  Plaintiff  and  Bespondent,  v.  John  Binssb 

et  al.i  Defendants  and  Appellants. 

1.  In  an  action  to  reooyer  for  work  done,  and  materials  furnished,  in  Tarioas 
parts  of  a  building,  under  a  special  contract  requiring  the  plaintiff  to  oon- 
form  to  plans  and  specifications  which  formed  part  of  the  contract^  other 
plans,  as  well  as  maps  and  drawings,  exhibiting  the  various  parts  of  the 
building  find  premises  on  which  the  work  was  to  be  done,  are  admissible 
in  evidence,  as  introductory  to  testimony;  and  a  question  to  a  witness 
whether  snch  a  plan  is  correct,  though  leading,  is  still  proper,  as  mere, 
inducement 

2.  The  fact  that  work  alleged  to  have  been  done  bj  the  plaintiff  is  delineated 
on  the  plan  exhibited,  does  not  render  such  evidence  improper  where  no 
objection  is  taken  to  a  general  question  as  to  the  correctness  of  the  plan, 
and  a  witness  had  testified  that  he  could  supply  the  lines  representing  the 
plaintiff  *s  work,  in  Court,  if  they  were  not  laid  down  on  the  plan. 

3.  It  seems  that  upon  default  in  the  performance  of  an  agreement  in  the 
alternative  to  pay  in  cash,  or  in  notes  at  three  or  four  months,  interest 
runs  from  the  time  that  notes  or  cash  should  have  been  given. 

4.  An  allegation  in  a  pleading,  of  an  amount  of  unliquidated  damages  or  « 
value,  is  not  to  be  taken  as  true  by  an  omission  to  deny  it,  except  to  8n»- 
tain  jurisdiction  or  show  the  performance  of  a  contract  requiring  such  value^ 
.or  the  like. 

(Before  Robertson,  WHrns  and  Barboub,  J.  J.) 
Heard,  June  2,  1862 ;  decided,  April  6,  1863. 

This  was  an  appeal  by  the  defendants  from  a  jadgment 
entered  on  the  report  of  John  M.  Barbour,  Esq.,  as  Beferee, 
in  favor  of  the  plaintiff. 

This  action  was  brought  ftgainst  John  Binsse  and  Louisa 
La  Farge,  executor  and  executrix  of  the  will  of  John  La 
Farge,  deceased,  to  recover  for  plumbing  work  done  by 
the  plaintiff  for  the  deceased  in  and  upon  an  extensive 
building,  to  be  used  as  a  hotel,  in  the  City  of  New  York, 
while  in  the  course  of  construction.  The  building  was 
destroyed  by  fire  just  as  it  was  completed.  The  issues  in 
the  case  were  tried  before  a  Beferee.  Upon  a  former  trial 
nine  plans  of  different  parts  of  the  building  were  proved 
and  admitted  in  evidence,  and  a  written  statement,  made 
by  a  witness,  shortly  before  his  examination,  to  the  cor- 
rectness of  which  he  testified,  was  produced,  which  gave 
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a  detail  of  all  the  plambuog  work  done  and  materials  furn- 
ished in  each  room  and  every  part  of  the  house,  referring 
to  such  plans  by  their  numbers,  with  great  minuteness  as  to 
dimensions,  weight,  materials  and  apparatus.  The  judg- 
ment, which  the  plaintiff  recovered,  was  reversed,  and  a 
new  trial  ordered  before  the  present  Seferee,  because  of 
error  in  admitting  such  statement.  (7  Bosw.,  195.) 

The  evidence  given  da  the  part  of  the  plaintiff,  on  the 
present  trial,  is  stated  in  the  opinion  of  the  Oourt.  The 
contract,  under  which  the  work  was  done,  provided  that 
the  balance  of  the  price  of  the  plumbing  work  and 
materials  was  ''  to  be  paid  in  cash  or  notes  at  three  and 
four  months." 

The  defendants'  answer  set  up,  among  other  defenses, 
that  the  plaintiff  agreed  to  guaranty  the  said  plumbing 
work  in  the  La  Farge  Hotel  for  one  year  after  the  same 
should  be  completed;  that  the  same  never  was  completed; 
that  the  said  guaranty  was  an  important  consideration  in 
the  contract  for  the  said  plumbing ;  that  it  was  worth  to  the 
plaintiff,  as  this  defendant  as  informed  and  believes,  two 
thousand  dollars  to  be  released  from  the  said  guaranty ; 
that  the  plaintiff  was  released  from  the  said  guaranty  by 
reason  of  a  fire,  which  totally  destroyed  the  said  plumbing 
before  it  was  completed:  and  this  defendant  will  insist 
that  the  said  sum  of  two  thousand  dollars  should  be 
deducted  from  any  amount  which  the  plaintiff  may  prove 
on  the  trial  of  this  action. 

The  principal  objection  to  any  evidence  introduced  on 
the  present  trial  was  to  nine  plans  or  drawings,  on  which 
were  delineated  the  plan  and  subdivisions  of  each  story  or 
floor  of  the  large  building,  on  which  the  plaintiff's  work 
was  done,  with  the  dimensions  of  every  part>  and  also  the 
plumber's  work  and  apparatus  put  into  such  building  by 
the  plaintiff. 

John  A.  Bryan^  for  defendants,  appellants. 

L  The  nine  drawings  or  plans  were  inadmissible,  and 
ahould  have  been  excluded  by  the  Beferee. 
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1.  They  were  intended  to  show  a  building  and  its 
plumbing,  after  both  have  been  destroyed  by  fire,  and 
were  prepared  three  years  afterwards,  out  of  Court,  partly 
from  memory,  but  chiefly  from  original  plans  still  in  exist- 
ence, which  should  have  been  produced,  as  the  best  evi- 
dence. 

2.  The  quantity,  and  value,  and  localities  of  the  various 
lines  of  pipes  cannot  be  thus  prepated  and  put  in  evidence. 
It  is  a  species  of  wholesale  testimony  of  the  same  charac- 
ter as  the  written  statement  admitted  on  the  former  trial, 
and  comes  within  the  cases  of  Russell  v.  The  Hudson  River 
Railroad  Co.^  (17  If.  Y.  £.,  134,)  Hdtsey  v.  Sinsebauyh,  (15 
Id.,  487,  488,)  Toung  v.  CaUetty  (6  Duer,  442,)  Cole  v.  Jes- 
sup,  (10  How.  Pr.,  520,)  Merrili  v.  The  Ithaca  &  Owego  R. 
R.  Co.,  (16  Wend.,  586,)  Bank  of  Monroe  v.  Culver,  (2  Hill, 
531,)  Stuart  v.  Binsse,  (7  Bosw.,  195.) 

II.  The  Referee  erred  when  he  allowed  the  witness,  Wil- 
liam Stuart,  to  testify  from  the  written  statement  prepared 
by  him,  recently,  out  of  Court. 

ni.  The  other  exceptions,  on  the  part  of  the  defendants, 
were  well  taken. 

IV.  The  Eeferee  erred  in  allowing  interest. 

1.  By  the  contract,  certain  materials  wore  to  be  furn- 
ished at  stipulated  prices.  For  extra  materials  no  price 
was  named.  The  quantity  to  be  used  was  not  fixed,  and 
the  value  could  not  be  ascertained  from  the  contract.  The 
action  was,  therefore,  substantially  on  a  quantum  meruit, 
upoQva  simple  unliquidated  account,  upon  which  interest 
could  not  be  recovered.  {Renss.  Glass  Factory  v.  Reid,  5 
Cow.,  587 ;  Van  Betiren  v.  Van  GasbecJc,  4  Id.,  496 ;  Tucker 
V.  Ives,  6  Id.,  193 ;  McKnight  v.  Dunlop,  4  Barb.,  36 ; 
Wood  V.  Hickok,  2  Wend.,  501 ;  JEsterly  v.  Cole,  1  Barb., 
235 ;  affirmed,  3  Comst.,  502 ;  SiUiman  v.  La  Farge,  this 
Court,  not  rep.) 

2.  Although  the  contract  stipulates  for  the  interest  on 
the  balance  of  the  price  after  threeand  four  months  from 
its  completion,  it  is  still  necessary  that  the  balance,  which 
was  to  draw  interest,  should  be  liquidated  and  ascertained. 
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This  has  never  been  done,  and  the  account  was  not  liqui- 
dated even  down  to  the  day  of  trial. 

y.  The  Seferee  erred  in  not  making  a  deduction  of 
$2,000  as  claimed  in  the  fourth  defense  set  up  in  the 
answer.  (See  McAllister  v.  Beabi  4  Wend.,  483.) 

Edward  P.  Cowlesj  for  plaintiff,  respondent. 

I.  The  drawings  were  competent  and  properly  admitted, 
and  their  correctness  was  established. 

U.  The  varioas  exceptions  taken  by  the  defendants  are 
untenable. 

in.  The  allowance  of  interest  was  correct.  {WUliams  v.  - 
Bherman,  7  Wend.,  109;  Still  v.  Hall,  20  Wend.,  51;  Tan 
Benssdaerv.Jewettt  2  Comst,  144;  Livingston  y.  Miller ,  In 
Kern.,  80 ;  Van  Rensselaer  v.  Jones,  2  Barb.,  643 ;  Lush  v. 
Druse,  4  Wend.,  313 ;  Van  Rensselaer  v.  Roberts,  5  Denio, 
470 ;  Feeter  v.  HeaiU,  11  Wend.,  477.) 

IV.  The  alleged  guaranty  is  not  proved,  and  if  it  were, 
it  is  not  available  to  the  defendants  in  this  action. 

It  was  proved  that  the  architect  who  drew  the  original 
plans  for  the  builHing  in  question,  and  under  whose  superin- 
tendence it  was  erected,  made  the  plans  received  in  evi- 
dence from  some  of  such  origiual  plans,  and  copies  of  others, 
and  his  own  recollections.  Being  examined  as  a  witness, 
he  was  asked  to  look  at  each  plan  separately,  and  state  if 
it  correctly  represented  the  compartments  on  each  floor ;  to 
the  admission  of  which  questions  a  general  objection  and 
exception  was  taken.  He  was  also  asked,  in  reference  to 
each  floor  separately,  to  state  what  the  plumber's  work  done 
on  it  by  the  plaintiff  was ;  and  objection  was  made  to  his 
answering  as  to  three  plans,  Nos.  4,  7  and  8.  In  answer- 
ing such  last  questions,  he  neither  had  anything  to 
guide  or  assist  his  memory,  nor  did  he  appear  to  have 
looked  at  any  plans  while  testifying  to  such  work.  In 
reference  to  plan  No.  4,  however,  the  only  objection  taken 
was,  that  the  witness  looked  at  it.  There  was  also  a  gene- 
ral objection  made  and  noted  to  his  looking  at  any  plans 
while  testifying.    The  objection  to  his  testifying  as  to  the 
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work  done  on  plans  Nos.  7  and  8,  was  merely  a  general 
one.  After  that  testimony,  the  same  witness  was  again 
asked  whether  the  plambing  work,  delineated  in  colored 
lines  and  marks  on  the  map,  was  correctly  projected  there- 
on ;  a  mere  general  objection  was  made  to  snch  question, 
and  an  exception  to  its  admission  taken. 

The  same  question  was  put  to  another  witness,  (Wm. 
Stuart,)  and  the  same  general  objection  made  to  his 
answering  it.  That  last  witness,  without  apparently  any 
aid  from  plan,  memorandum  or  suggestion  of  any  kind, 
detailed  the  whole  of  the  plumbers'  work  and  apparatus 
done  upon  and  put  up  in  the  building  in  question,  and 
each  part  of  it,  with  its  character  and  all  its  dimensions, 
except  as  to  the  length  of  lead  pipe  and  sheet  lead.  He 
then  testified  that  he  could  not  give  the  details  of  the 
results  of  such  work  without  the  aid  of  the  plans  on  which 
he  had  originally  laid  down  the  lines  of  the  pipes  in  pen- 
cil. An  exception  was  taken  on  behalf  of  the  defendants 
to  a  question  answered  by  him,  whether  such  liues  correct- 
ly represented  pipes  put  into  the  building  by  the  plaintiff. 
He  also  stated,  in  answers  to  questions  similarly  excepted 
to,  that  he  could  state  size  and  kind  of  pipes,  but  not 
length ;  that  his  memory  was  not  good  enough  to  give  dis- 
tance without  the  plans.  After  that,  he  detailed  the  work 
as  before  stated.  I  find  no  evidence  in  the  case  that  the 
statement  of  the  details  of  work  done  by  the  plaintiff,  in 
all  parts  of  the  building  in  question,  given  by  this  last 
witness,  was  the  result  of  anything  but  unaided  recollec- 
tion, or  that  those  details  were  at  all  read  from  any  plans 
or  statements.  He  spoke,  throughout,  as  one  testifying 
from  memory.  The  details  were  given  in  answers  to  ques- 
tions appealing  solely  to  his  recollection.  In  answer  to 
general  questions  as  to  the  general  nature  of  the  work  on 
each  story,  he  stated  each  branch  of  it,  as  well  as  that  in  each 
compartment ;  then,  in  response  to  separate  questions,  as 
to  the  number  of  articles  and  extent  of  work  in  each 
branch,  he  enumerated  such  articles,  and  gave  the  size  of 
lead  pipe  and  sheet  lead,  without,  however,  stating  the 
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length  which  was  delineated  on  snch  plans.  Many  of 
the  details  given  by  him  did  not  appear  on  snch  plans,  par- 
ticularly as  to  perpendicular  lead  pipes,  and  yet  they  were 
given  with  equal  clearness  and  certainty.  No  objection 
was  made  while  he  was  answering  such  questions,  that  he 
was  using  the  plans  to  assist  him,  and  no  exception  was 
taken  to  any  of  such  questions.  The  statement  *'  that  the 
''witness  read  from  the  various  plans,  and  the  Beferee  took 
"down,  in  writing,  minute  details  of  plumbing  work  in  dif- 
"ferent  stories  of  the  building,"  contained  in  the  abstract 
of  evidence  furnished  by  the  counsel  for  the  defendants 
must,  therefore,  be  regarded  as  entirely  unfounded. 

The  same  witness  made  use  of  a  statement,  made  up  by 
him  out  of  Court,  of  the  length,  weight  and  size  of  lead 
pipe  and  sheet  lead  used  by  the  plaintiff,  as  well  as  its 
fastenings.  It  contained  the  items  thereof,  specifying 
length,  and  weight  per  foot.  After  stating  the  aggregate 
weight  of  lead  pipe  and  sheet  lead  used  in  the  building,  he 
testified  that  he  could  not  give  the  items  which  made  it  up, 
except  by  reference  to  such  plans  or  the  statement  in  ques- 
tion ;  because  he  was  unable  to  carry  in  his  memory  the 
exact  number  of  feet  from  one  point  to  another.  He  fur- 
ther testified  that  he  could  remember  distinctly  how  the 
pipes  were  obliged  to  be  run,  and  how  they  were  actually, 
run,  and  could  locate  them  all  on  the  plans  of  the  house; 
and  when  so  located,  it  became  a  matter  of  mere  measure^ 
ment.  He  stated  that  the  details  in  his  statement  were 
taken  from  such  plans,  without  measuring  which,  or  refer- 
ring to  such  statement,  he  could  not  give  the  length  of 
lead  pipe  and  quantity  of  sheet  lead  used.  Finally,  he 
gave  the  items  from  which  he  made  up  the  aggregate  of 
sheet  lead  and  lead  pipe  used  in  the  building,  using  such 
statements  to  refresh  his  memory.  The  question  which 
elicited  such  statement  of  items  was  excepted  to,  although 
they  were  the  same  which  had  already  been  given  by  him 
from  memory,  being  nearly  two  hundred  in  number.  The 
weight  was  obtained  by  multiplying  the  weight  per  foot,  ac- 
cording to  the  size  previously  stated,  by  the  number  of  feet. 
Bosw.— Vol.  X.       66 
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The  same  witness  also  stated,  from  memory  apparently » 
there  being  nothing  to  the  contrary  in  the  case,  the  waste 
lead,  solder,  marble  basins  and  other  apparatus,  and 
plumber's  fixtures  used  and  put  up  in  such  building  by  the 
plaintiff,  and  the  days'  work  of  plumbers  and  assistants 
employed  by  the  plaintiff,  done  on  the  plumbers'  work  and 
fixtures  in  such  building  or  in  preparing  it  elsewhere  to  be 
placed  therein. 

The  same  witness  testified  to  the  quantity  of  iron  pipe 
put  into  the  building  by  the  plaintiff,  from  a  memorandum 
of  its  measurement  made  by  him  upon  measuring  it  after 
it  was  so  put  therein,  stating  that  he  (k>uld  not  give  it  from 
memory  without  such  memorandum.  The  value  and  quan- 
tity of  fastenings  of  such  pipe  he  appears  to  have  given 
fconi  memory.  No  objection  was  taken  to  any  of  such 
evidence. 

Evidence  was  given  as  to  the  existence  of  boqks  in 
which  materials  taken  from  the  plaintiff's  shop  were  en-* 
tered  from  time  to  time  as  they  were  taken.  The  prices 
of  various  articles  were  stated  by  the  witness  to  be  those 
charged  by  the  trade ;  and  that  he  got  them  from  the  rec- 
ord of  the  former  trial.  The  witness  Stuart  stated  it  would 
take  two  or  three  months  to  make  up,  in  Court,  details  of 
the  statement  made  by  him. 

The  first  question  that  arises  on  all  this  testimony  is 
whether  the  plans,  without  reference  to  the  plumbing  work 
delineated  on  them,  were  properly  in  evidence.  They  were 
made  partly  from  recollection  and  partly  from  former 
plans,  but  both  witnesses  testified  they  represented  cor- 
rectly the  different  horizontal  divisions  of  the  building 
into  stories,  and  the  perpendicular  divisions  or  compart- 
ments of  such  stories.  Thus  far  there  was  nothing  ia. 
them  alone  tending  to  make  out  the  plaintiff's  case,  as  the 
plans  might  have  been  correct  or  incorrect,  whether  he 
ever  did  any  work  on  the  building  or  not.  If  asking  the 
witness  whether  such  representations  were  correct,  was 
leading,  it  was  still  proper  as  mere  inducement.  I  had 
occasion  to  state,  on  the  former  trial,  that  maps,  plans, 
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models  and  drawings  were  proper,  as  more  rapidly  and 
elearly  conveying  an  idea  of  the  sabjeet  operated  on  than 
could  be  done  by  words,  and,  I  may  also  add,  as  present* 
ing  greater  facilities  for  applying  any  evidence  afterwards 
given.  {Bex  v*  Hadden,  2  Car.  &.  P.,  184.) 

The  next  tjuestion  which  arises,  is,  whether  snch  plans, 
with  the  plumbing  work  delineated  on  them,  were  properly* 
presented  in  evidence.  The  first  witness  stated  generally, 
without  objection,  that  the  colored  lines  on  eadi  of  them 
represented  the  plumbing  work  and  its  location.  He  then^ 
in  answer  to  a  question  as  to  the  correctness  of  plan  No. 
3,  in  regard  to  compartments  only,  which  was  objected  to, 
volunteered  to  state  the  plumbing  on  the  ground  floor, 
which  was  not  objected  to.  He  then,  in  answer  to  ques* 
tions  as  to  the  work  done  on  each  floor  by  the  plaintiff, 
which  were  objected  to  by  the  defendants'  counsel,  stated 
it,  but  also  volunteered  to  say  that  the  work  was  correctly 
delineated  on  such  map  by  colored  lines,  which  was  not 
objected  to.  After  testifying  to  his  means  of  know-> 
ledge  as  to  the  accuracy  of  such  plans,  having  already 
testified  as  to  the  correctness  of  the  delineation  of  the 
plumbing  work  on  them  separately,  without  objection,  he 
was  asked  generally  as  to  such  correctness.  The  testi-* 
mony  of  another  witness  (Stuart)  shows  that  the  lines 
representing  such  work  could  have  been  resupplied  by 
him  in  Oourt,  had  they  been  erased  from  such  plans.  There 
was,  therefore,  nothing  to  be  gained  by  preventing  either 
of  such  witnesses  from  testifying  to  the  correctness  of  the 
delineation  of  the  plumbers'  work  on  the  plan.  It  is  true, 
that  by  such  delineation,  the  question  whether  it  was  cor* 
rect  became  leading,  because  it  referred  directly  to  the 
subject  matter  of  the  suit,  (Bearnon  v.  EUiee^  4  Car.  &  P., 
585,)  but  the  objection  was  not  put  upon  that  ground,  if 
it  had  be«n,  the  plaintiff  might  have  obviated  it.  {Sheeler 
V.  SpecTj  3  Binney.,  130 ;  SticJder  v.  Todd,  10  Serg.  &  Bawle, 
63.)  Indeed,  the  propriety  of  allowing  leading  questions, 
has  been  deemed  almost^  arbitrarily  discretionary  in  the 
Court  before  whom  a  cause  is  tried.    At  all  events,  sueh 
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discretion  mast  appear  clearly  to  have  been  erroneously 
exercised  to  allow  any  interference  with  its  application  on 
appeal.  (Cheeney  v.  Arnold^  18  Barb.»  434 ;  Budlong  v.  Tan 
Nostrand,  24  Barb.,  25;  Moody  v.  EoweU,  17  Pick.,  498; 
Steene  v.  Aylesworth,  18  Oonn.  B,  244.) 

The  correctness  of  the  delineation  of  the  pliunbing  work 
on  the  plans  in  question  being  thus  legally  established, 
the  whole  plans,  with  such  delineation,  were  properly  in 
evidence,  and  proper  to  be  presented  to  any  subsequent 
witness  in  testif^'ing  as  to  the  work. 

The  testimony  of  the  witn^s  Stuart,  as  to  the  weight 
of  the  lead  pipe  and  sheet  lead,  taking  the  length  or 
dimensions  as  laid  down  on  such  map,  was  perfectly  cor- 
rect. The  items  contained  in  his  written  statement,  con- 
sisting of  those  to  which  he  had  testified,  without  the  aid 
of  any  document  or  plan,  with  the  length  of  the  pipe  and 
sheet  lead,  were  mere  separate  computations  of  weight, 
which  could  have  been  made  by  the  Beferee  upon  the  data 
furnished  by  the  witness  and  the  plans,  or  in  Court,  and 
in  regard  to  which  the  results  could  easily  have  been  dis- 
proved, if  incorrect,  by  the  immutable  laws  of  arithmetical 
calculation.  But  even  as  to  this  testimony  there  was  no 
objection  made,  that  the  questions  were  leading.  I^o 
application  was  made  to  the  court  to  prevent  the  witness 
from  looking  at  the  paper  while  testifying,  and  he  was 
only  asked  to  look  at  it,  if  necessary,  to  refresh  his  memo- 
ry. He  testified  that  he  would  be  obliged  to  look  at  it 
for  that  purpose.  There  is  nothing  before  us  to  show  that 
he  used  it  for  any  purpose,  or  that  it  was  taken  by  the 
Beferee  as  evidence  without  the  testimony  of  tlie  witness 
as  to  the  facts  stated  by  him.  The  subject  as  to  which 
he  was  testifying  was  one  in  regard  to  which  the  use  of 
leading  questions  and  memoranda  has  been  sanctioned. 
In  Feeter  v.  Heath,  (11  Wend.,  485,)  Chancellor  Walworth 
says:  "Such  is  the  frailty  of  human  memory,  that  very 
"few  witnesses  would  be  able  to  testify  as  to  particular 
*' dates,  numbers,  quantities  and*  sums,  after  the  lapse  of 
"a  few  years,  if  they  were  not  permitted  to  refer  to  papers 
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*'  and  writings,  which  they  knew  to  be  correct  at  the  time 
**  they  were  made."  Hence,  he  held  parties  might  look  at 
memoranda  in  Oonrt  to  refresh  their  memory,  provided 
they  could  afterwards  speak  from  independent  recollection. 
It  does  not  appear  affirmatively  in  this  case  that  the  wit- 
ness could  do  so.  But  as  he  testifies  directly  to  the  facts, 
and  was  only  asked  to  use  the  statement  to  refresh  his 
memory,  it  is  to  be  presumed  that  he  confined  the  use  of 
it  to  that. 

The  fact  that  there  was  better  or  more  reliable  evidence 
than  that  produced  is  immaterial.  That  whidi  was  used 
may  have  been  inferior,  but  was  not,  technically,  second- 
ary. What  weight  was  to  be  given  to  it  was  a  matter 
for  the  Iteferee  to  decide,  in  passing  upon  questions  of 
fact.  This  applies  to  the  existence  of  the  original  plans, 
and  the  scratch  and  order  books. 

For  the  main  claim  in  this  case,  interest  was  allowed  by 
the  Beferee  only  from  the  15th  of  April,  1854,  when  for 
all  work  done  under  the  contract  he  was  entitled  to  inter- 
est from  the  1st  of  January  previous,  as  he  was  to  be  paid 
in  cash,  or  notes  equivalent  to  cash,  of  course,  which  could 
only  be  by  adding  the  interest,  or  making  them  payable 
with  interest ;  cash  and  notes  being  merely  two  modes  of 
payment,  and  not  intended  to  indicate  articles  of  different 
▼alue ;  because  in  such  case  there  could  be  no  doubt  as  to 
the  choice.  But  even  if  it  were  not  so,  and  the  notes  were 
to  be  half  in  three  and  half  in  four  months,  the  day  when 
they  were  to  become  due  was  fixed,-  and  ipterest  must  run 
from  that  time.  {WiUiaifns  v.  Bhermany  7  Wend,  109;  SUU 
V.  Hall^  20  Id.,  .51 ;  Tan  RmsseUier  v.  Jewett,  2  Oomst., 
244;  Livingston  v.  MUJery  1  Kern.,  80;  Van  Bensseluer  v. 
Jonss^  2  Barb.,  643 ;  Lush  v.  Druse^  4  Wend.,  313 ;  Van 
Mensselaer  v.  Bdberts^  5  Den.,  470.) 

In  regard  to  the  interest  on  the  smaller  sum  of  six  hun- 
dred dollars,  the  only  exception  filed  as  to  the  interest, 
except  that  taken  to  its  allowance  on  the  larger  sum,  is 
^  the  ninth,  by  which  the  defendants  except  to  that  part  of 
the  report  where  the  Beferee  *' finds  there  is  anything  due 
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*'  to  the  plaintiff  for  interest."  This  is  too  ambiguous  to 
be  capable  of  application ;  it  may  apply  to  either  sum 
allowed  for  interest,  and,  not  being  good  in  toto,  is  unten- 
able. 'No  point  was  made  as  to  sneh-  interest  on  the 
argument,  and  I  apprehend  it  is  not  intended  to  be 
Jn»sted  on.  Some  of  the  items  in  such  amount  were  for 
goods  sold  which  bear  interest  from  their  delivery.  {SewaU 
v.  Oibbs,  1  HaU,  602 ;  Pollock  v.  HhU,  2  E.  D.  Smith, 
541 ;  Beers  v.  Reynolds j  1  Eern.,  97.)  The  plaintiff  could 
recover  interest  on  the  whole  from  the  time  of  suit 
brought,  {Feeter  v.  Heath,  nbi  sup.,)  and  i>erhaps  the  dealing 
between  the  parties  entitled  the  plaintiff  to  interest  pri<Hr 
to  the  time  when  it  was  allowed  to  commence.  {Esterh/  v. 
Cole,  3  N.  Y.  B.,  502.)  The  difference,  if  any,  is  so  small 
as  not  to  justify  a  reversal  upon  this  ground  alone. 

In  reference  to  the  guarantee  of  the  work,  the  answer 
only  alleges  that  it  was  worth  two  thousand  dollars  to  be 
released  from  it,  but  not  what  the  probable  injury  to  the 
plaintiff  from  keeping  it  would  be.  No  evidence  was 
offered  upon  either  point.  *An  allegation  in  a  pleading, 
of  an  amount  of  unliquidated  damages  or  a  value,  is  not 
to  be  taken  as  true  by  an  omission  to  deny  it,  except  to 
sustam  jurisdiction  or  show  the  performance  of  a  contract 
requiring  such  value,  or  the  like.  Besides  this,  the  answer 
alleges  that  the  fire,  which  was  an  act  of  Qod,  and  not  the 
defendant's  testator,  released  the  plaintiff.  He  was  either 
bound  to  replace  all  the  work  or  was  relieved  from  the 
guaranty.  And  most  clearly  such  guaranty  only  applied 
to  defects  or  accidents  in  use,  and  not  destruction  of  the 
building  and  plumbers'  work  by  fire. 

There  being  no  errors  in  the  admission  or  rejection  of 
evidence,  or  the  Beferee's  findings,  the  judgment  should 
be  affirmed  with  costs. 
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James  B.  Taylob,  Plaintiff  and  Bespondent,  y.  SiulS  0. 
HwKBTNG,  Defeudaut  and  Appellant. 

1.  Entries  in  partnershifT  books  are  not  evidence  for  one  partner  against 
another,  on  an  accounting  between  them,  tioleas  it  appears,  or  maj  be 
presumed  that  the  latter  not  only  had  access  to  the  booka^  but  actually 
inspected  them.    (Boswobth,  Ch.  J.,  dissented.) 

2.  ThuS)  where  the  defendant  was  a  dormant  partner,  who  took  no  part  m 
conducting  the  business,  except  to  give  his  notes  for  its  liabilities,  and 
merely  visited  the  place  of  business  occasionally,  and  tl^e  was  no  evi- 
dence that  he  ever  looked  at  any  of  the  books ;  —  Hdd^  that  the.  entries  in 
the  books  were  not  admissible  against  him,  in  favor  of  his  partner.  (Bos- 
worth,  Ch.  J.,  dissented.) 

3.  Such  entries,  made  by  a  bookkeeper  employed  by  the  partnership,  are  not 
admissible  on  the  ground  of  their  being  made  by  a  mutual  agent^  unless  it 
is  shown  that  the  bookkeeper  was  authorized  by  them  to  determine  with 
what  sums  each  should  be  charged.    (Boswobth,  Ch.  J.,  dissented.) 

4.  Entries  in  partnership  books  are  prima  fade  evidence,  as  in  favor  of  one 
partner,  against  another  who  had  access  to  them,  and  an  opportunity  to 
inspect  them,  notwithstanding  his  omission  to  do  so.  (Per  Boswortb,  Ch. 
J.,  dissenting.) 

5.  It  stenu^  that  where  two  creditonT  take  an  assignment  of  their  debtors' 
stock  in  trade,  agreeing  with  each  other  and  with  him,  that  they  will 
carry  on  the  business  for  a  certain  time,  and  apply  the  profits  to  the  pay- 
ment of  their  claims,  and  after  that  to  the  payment  of  other  creditors,  they 
are  not  thereby  necessarily  rendered  partners  as  between  themselves. 

(Before  Bosworth,  Ch.  J.,  Robertson  and  Babbour,  J.  J.) 
Heard,  December  3,  1862;  decided,  April  15,  1863. 

This  was  an  appeal  from  a  jadgment  in  favor  of  the 
plaintiff,  entered  upon  the  report  of  a  Eeferee. 

This  action  was  bronght  for  a  settlement  of  the  accounts 
of  an  alleged  partnership  between  the  parties,  the  plaintiff 
claiming  a  balance  to  be  doe  to  him  on  such  accounting. 

The  defendant  denied  the  alleged  partnership,  and  all 
Indebtedness. 

The  case  was  referred  to  B.  W.  Bonney,  Esq.,  as  sole 
Beferee,  who  reported  in  favor  of  the  plaintiff,  finding 
tbat  the  parties  were  partners  in  the  transactions  in  ques- 
tion, and  that  there  was  ^  balance  due  to  the  plaintiff  of 
$10,713.02. 

The  evidence  in  the  case  was  very  voluminous.    The 
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facts  material  to  an  understandiDg  of  the  questions  decided 
by  the  Court,  were  stated  by  the  Beferee  in  his  report 
substantially  as  follows : 

That  in  1851,  Oharles  H.  Post  and  Daniel  B.  Post  were 
copartners  in  the  trade  and  business  of  manufacturers  of 
and  dealers  in  hats  and  caps,  under  the  copartnership 
name  and  firm  of  '*  0.  H.  &  D.  B.  Post,"  and  conducted 
their  business  at  No.  142  Water  street,  in  the  Oity  of  New 
York.  That  on  the  1st  .day  of  March,  1851,  they,  as  such 
oopartners^were  indebted  to  James  B.  Taylor,  the  plain- 
tiff in  this  action,  in  the  sum  of  $6,492.64,  and  were  also 
indebted  to  Silas  0.  Herring,  the  defendant  herein,  in  the 
sum  of  $5,637.08 ;  and,  in  consideration  of  such  indebted- 
ness, and  in  payment  or  on  account  of  the  same,  the  Posts 
then  bargained,  sold  and  delivered  to  Taylor  and  Herring 
their  stock  in  trade,  and  gave  Taylor  and  Herring  a  biU  of 
sale  of  the  same. 

That  at  that  time  the  Posts  were  also  indebted  to  other 
persons,  and  it  was  then  understood  and  verbally  agreed, 
by  and  between  the  plaintiff  and  defendant  herein,  and 
also  between  them  and  th^  Posts,  that  the  plaintiff 
and  defendant  would  continue  and  carry  on  the  business 
which  had  been  carried  on  by  the  Posts ;  that  the  proceeds 
of  such  business,  after  paying  the  expenses  thereof,  should 
be  applied  to  the  payment  of  the  said  indebtedness  of  the 
Posts  to  the  plaintiff  and  defendant,  respectively,  until 
the  debts  owing  to  them,  respectively,  were  paid  and  satis- 
fied, and  that  the  residue  of  the  proceeds  and  profits  of 
such  business  should  be  applied  to  the  payment  of  the 
Posts'  debts  to  other  creditors ;  and  it  was  also  understood 
and  verbally  agreed,  between  the  plaintiff  and  defendant, 
that  the  business  should  be  conducted  in  the  name  of  the 
plaintiff,  *' James  B.  Taylor,"  and  that  he  should  take  and 
attend  to  the  management  and  carrying  on  of  the  same, 
and  should  receive  and  be  paid  for  his  services  in  that  be- 
half, with  and  out  of  the  profits  of  said  business,  the  sum 
of  fifteen  hundred. dollars  per  annum,  and  that  the  defend- 
ant Herring  should  aid  in  raising  or  procuring  funds  for 
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the  carryiDg  on  of  such  trade  and  business,  by  uniting  in 
or  indorsing  notes  made  for  that  purpose  by  said  James  B. 
Taylor,  and  should  receive  and  be  paid  therefor,  and  for 
so  using  his  name  and  credit,  with  and  out  of  said  pro- 
ceeds and  profitfi,  two  and  one-half  per  cent  commission 
00  the  amount  of  notes  by  him  so  made  or  indorsed,  for 
the  purpose  aforesaid. 

That  in  pursuance  of  this  agreement  the  plaintijBT  and 
defendant  took  possession  of  the  store.  No.  142  Water 
street,  and  the  stock  in  trade ;  and  the  bookkeeper  and 
clerks,  who  had  been  employed  in  the  service  of  the  Posts, 
were  retained  in  continuing  the  business,  and  made  the 
purchases  and  sales  therefor  and  therein,  and  kept  the  books 
of  account  relating  thereto.  That  the  business  was  so 
continued  in  the  name  of  the  plaintiff,  James  B.  Taylor, 
who  took  the  management  and  direction  of  the  same,  and 
made  the  financial  arrrangements  therefor,  but  neither 
purchased  nor  sold  goods  in  or  for  account  of  said  trade 
and  business,  nor  made  any  entries  in  the  books  of  account 
thereof;  and  the  defendant  Herring  united  with  the 
plaintiff  in  making  promissory  notes  for  the  purposes  of 
^he  business,  and  also  indorsed  notes  made  by  Taylpr 
for  the  same  purpose. 

That  the  books  of  account  of  and  relating  to  the  busi- 
ness, and  the  transactions  thereof,  were  kept  at  the  same 
store.  No.  142  Water  street,  by  the  bookkeeper  employed 
for  that  purpose,  as  above  stated,  in  which  were  entered 
and  set  down  the  purchases,  sales  and  other  transactions 
of  the  business,  which  books  were  at  all  times  open  to  the 
examination  and  inspection  of  Taylor  and  Herring,  and 
each  of  them ;  and  that  while  the  business  was  so  con- 
dncted,  the  plaintiff  had  his  oflSce  and  place  of  business 
at  and  in  the  store,  No.  142  Water  street,  and  the  defend- 
ant had  his  office  and  place  of  business  in  the  immediate 
vicinity  of,  and  was  frequent^  in,  said  store. 

On  the  trial  the  Beferee  admitted  as  evidence  entries  in 
the  books  thus  kept  in  the  business ;  and  he  found,  among 
his  conclusions  of  law  : 

Bosw. — ^VoL.  X.       67  • 
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First  That  the  plaintiff  and  defendant,  in  continoiog 
and  carrying  on  the  said  trade  and  business  of  manufac- 
turing and  dealing  in  huts  and  oaps,  were  oopartners,  and 
jointly  and  equally  liable,  as  between  themselves,  for 
losses  sustained  in  such  trade  and  business. 

Second.  That  the  books  of  account  of  the  said  trade  and 
business,  kept  by  the  bookkeeper  employed  therein,  and  for 
carrying  on  the  same,  are  evidence,  as  between  the  said 
parties  to  this  action,  for  each  or  either  of  them  against 
the  otheh 

And  lastly,  That  upon  the  apcounting  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  $10,713.02,  without 
interest,  for  which  sum  he  ordered  judgment,  with  the 
costs  of  this  action. 

From  the  judgment  entered  upon  this  report,  tiie 
defendant,  having  madie  a  case  containing  his  exceptions, 
appealed  to  the  General  Term. 

S.  P.  Ndshj  for  defendant,  appellant. 

I.  Neither  the  facts,  as  found  by  the  Beferee,  nor  the 
evidence  in  the  case,  justify  his  conclusion  of  law  that 
the  partners  were  copartners,  and  jointly  and  equally 
liable,  as  between  themselves,  for  the  losses  sustained  in 
the  alleged  partnership  business. 

Several  persoiis  may  in  various  ways  have  jointer  undi- 
vided interests  in  property,  or  be  united  in  undertakings 
and  adventures,  without  being  partners.  (See  Post  v. 
Kimberly,  9  Johns.,  470;  Putnam  v.  Wise,  1  Hill,  234; 
Mximford  v.  Nicoll^  20  Johns.,  611 ;  Pattison  v.  Blanchardi 
1  Seld.,  186 ;  Smith  v.  WrighU  6  Sandf.,  113 ;  Nmvlen  r. 
Colt,  6  Hill,  461 ;  Heimstreet  v.  Howland^  5  Denio,  68 ; 
BurcJde  v.  EckUart,  3  Oomst,  132 ;  Fitoh  v.  HaMj  25  Barb., 
13 ;  Merrick  v.  Gordon,  20  N.  Y.  B.,  93.) 

For  a  case  similar  in  its  controlling  features,  see  In  re 
Stanton  Iron  Co.,  (21  Beav«  164,)  (Oh.)  and  same  case  at 
law ;  Hickman  v.  Coz,  (36  Eng.  L.  &  Eq.,  400 ;  18  Com.  B.% 
617 ;  3  Com.  B.,  K.  S.,  523 ;)  reversed  finally  in  House  of 
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Lofds,  Cox  y*  Hickman^  (8  H.  L.  Oafies,  268 ;  9  Oom.  B., 
N.  S.,  47.) 

n.  The  Beferee  does  not  find  as  a  fact  either  that  the 
parties  were  to  share  the  losses,  or  that  they  called  them- 
selves  partners. 

Whether  these  facts  make  ont  a  partnership  is  a  question 
of  law,  as  the  Beferee  has  treated  it.  (Coll.  on  Partn.,  §  95, 
Am.  ed.,  1861.) 

m.  If  the  Oourt  will  examine  the  testimony,*  it  will 
appear  not  only  that  there  was  no  partnership,  bat  that 
defendant's  version  of  the  arrangement  is  the  only  proba* 
ble  one,  namely,  that  if  defendant  would  furnish  credit  to 
bay  fresh  stock,  plaintiff  would  agree  to  carry  on  the  busi* 
ness,  and  work  out  of  it  the  amoant  of  defendant's  debt 
against  the  Posts. 

lY.  Assuming  that  the  parties  were  interested  as  co- 
partners, the  plaintiff  did  not  establish  any  indebtedness 
in  the  joint  business  from  d^endant  to  plaintiff. 

The  evidence  to  establish  this  indebtedness  consisted 
entirely  of  the  books  of  account. 

1.  The  Referee  erred  in  receiving  the  books  in  evidence. 
(OoU.  on  Partn.,  316,  note,  ed.  of  1861 ;  Stainton  v.  Car" 
ran  Co.^  24  Beav.,  346 ;  U.  8.  Bank  v.  Binnejfy  5  Mason, 
188 ;  Cameron  v.  Watson,  10  Rich.  Eq.  (So.  Oar.),  64.) 

V.  But  if  the  books  were  properly  admitted  as  prima 
facie  evidence,  their  character,  as  exhibited  on  further 
investigation,  should  have  deprived  them  of  all  weight  as 
evidence. 

Though  the  maxim  falsus  in  tcno,  fahus  in  omnibus,  may 
not  strictly  apply  to  books  of  account  (but  see  Forsyth  v. 
Clark,  3  Wend!,  637,  643 ;  N.  T.  Firem.  Ins.  Co.  v.  De 
Wolf,  2  Oow.,  56,  68),  yet  even  a  stated  account  examined 
by  the  parties  and  settled  between  them,  will  be  entirely 
opened  and  independent  proof  of  the  items  required, 
where  fraud,  imposition  or  concealment  is  established. 
(1  Story's  Eq.,  §  523;  Barrow  v.  Rhinelander,  1  Johns. 
Oh.,  550 ;  Bruen  v.  Hone,  2  Barb.,  586 ;  Ogden  v.  Astor,  4 
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Sandf.  S.  C,  311,  348  ;  and  see  El^et  y.  Danid,  10  Hare, 
493 ;  23  Eog.  L.  and  Eq.  E.,  105. 

YI.  Bat  if  the  books  were  so  far  evidence  as  to  conclude 
the  defendant,  except  where  he  showed  errors  or  omissions, 
yet  the  report  does  great  injustice  to  the  defendant  in  the 
several  particulars. 

JE.  W.  Stoughton^  for  the  plaintiff,  respondent. 

L  The  partnership  between  the  plaintiff  and  defendant 
was  established  by  abundant  and  substantially  by  uncon- 
tradicted evidence. 

n.  The  loss  sustained  by  the  firm  was  proven  by  the 
accounts  kept  in  their  books,  by  the  testimony  of  Way, 
their  bookkeeper  and  clerk,  and  by  that  of  Taylor ;  and 
this  proof  is  neither  controverted  nor  weakened  by  any 
introduced  on  behalf  of  the  defendant. 

r 

III.  The  fact  of  partnership  having  been  established, 
the  losses  and  their  payment^  the  plaintiff  proven,  and 
it  appearing  from  the  Beferee^  report  that  he  allowed  to 
the  defendant,  by  way  of  commissions,  very  large  sums; 
all,  indeed,  which  were  claimed,  it  follows  that  the  judg- 
ment should  be  afSjrmed. 

By  the  Ooubt — Bobbbtsok,  J.  Whatever  may  have 
been  the  relations  of  the  parties  to  this  action,  the  admis- 
sibility of  the  entries  in  account  books  kept  under  the 
plaintiff^s  charge,  affects  vitally  the  validity  of  the  judg- 
ment. Putting  the  case  in  the  most  fiekvorable  aspect  for 
the  plaintiff,  the  parties  were  at  most  partners,  and  the 
admission  of  such  entries  is  only  to  be  vindicated  on 
the  ground  that  they  were  in  partnership  books. 

There  is  no  question  that  the  general  rule  is  well  enongh 
laid  down  for  ordinary  cases,  that  entries  in  partnership 
books,  during  the  continuance  of  the  partnership,  are  evi- 
dence against  all  the  partners.  But  this  is  neither  an 
arbitrary  rule  nor  an  exception  to  ordinary  rules  of  evi- 
dence. Nor  does  the  reason  of  it  arise  from  any  suppposed 
authority  given  by  either  partner  to  the  other,  to  bind  him 
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by  entries  in  his  own  favor,  as  is  apparently  intimated  by 
Sir  Knight  Bruce,  L.  J.,  in  Lodge  v.  Prichard,  (27  Eng. 
L.  &  Eq«  B.,  474.)  That  would  be  equivalent  to  a  man's 
iffaking  a  contract  with  himself,  since  no  such  authority 
can  be  delegated  by  one  partner  to  another  to  create  an 
indefinite  liability  by  admissions  in  an  account  book.  The 
true  rule  in  regard  to  the  admissibility  of  such  entries  is  to 
be  found  in  the  case  of  Ths  United  States  Bank  v.  Binney^ 
(5  Mason,  188,)  where  it  is  laid  down  by  Judge  Story, 
with  his  usual  fullness  and  clearness.  In  that  case  he 
states  that  the  liabilities  of  the  defendants  in  the  case,  as 
partners,  depended  qn  their  "  knowledge  of  the  entries. 
**  Whether  they  had  such  knowledge  is  matter  of  fact  upon 
^  the  whole  evidence  in  the  case.  The  ordinary  presumption 
is,  in  cases  of  partnership  that  all  the  partners  have 
access  to  the  partnership  books,  and  might  know  the 
^  contents  thereof.  But  this  is  a  mere  presumption  from 
"  the  ordinary  course  of  business^  and  may  be  rebutted  by 
^  any  circumstances  which  either  positively  or  presump- 
tively rebut  any  reference  of  such  access;  such,  for 
instance,  as  distance  of  place,  or  the  course  of  business 
of  the  particular  partnership^  andj  indeed^  any  other  cir^ 
cumstances  raising  a  presumption  of  non-access.^*  This 
doctrine  is  still  further  explained  in  Cameron  v.  Watson^ 
(10  Sichardson  Eq.,  [So.  Oar.,]  92).  Daroan,  Gh.,  says,  in 
that  case :  '^  The  admissibility  of  the  books  of  a  copart- 
^  nership,  on  questions  arising  between  the  partners  them- 
**  selves,  is  founded  on  •  •  the  right  of  each  partner 
*^  to  have  access  to  the  books  and  to  inspect  them,  and  the 
**  presumption  that  he  has,  in  fact,  inspected  them.  •  * 
**His  acquiescence  amounts  to  an  implied  acknowledg- 
**  ment  of  a  tacit  assent  to  the  correctness  of  the  books. 
*•  This  is  *  •  analogous  to  the  well  settled  rule  that  if 
**  a  creditor  presents  to  a  debtor  his  account  as  a  statement 
**  of  his  demand,  and  the  debtor  examines  it  or  retains  it 
•*  for  examination,  and  makes  no  objection  within  a  reason- 
"  able  time,  it  is  an  admission  of  the  debt."  Upon  the 
same  principle,  in  Hutcheson  v.  Smith,  (5  Ir.  Eq.,  [Exch.,] 
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123,)  an  item  was  rejected  in  partnership  books,  '*  becanse 
^'they  remained  altogether  under  the  dominion  of  the 
"  defendant,  and  it  did  not  appear  that  ihe  plaintiff  ever 
**  saw  theni.''  In  JSea/rtt  v.  Coming,  (3  Paige,  572,)  Ghat- 
cellor  Walwobth  tacitly  acknowledged  the  same  prin- 
ciple, by  qualifying  the  priuciple  that  partnership  books 
are  prinna  facie  evidence  against  partners,  with  the  proviso 
that  they  had  access  to  them  at  the  time  or  immediately 
after  entries  were  made. 

The  opposite  doctrine  to  this,  is  that  entries  in  partner- 
ship books  are  conclusive  evidence  against  all  the  partners 
who  had  an  opportunity  to  inspect  ^hem,  or  rather  from 
whom  they  were  not  actually  proved  to  have  been  with- 
held. This  makes  the  legal  presumption  of  actual  access 
conclusive,  in  the  absence  of  evidence  of  physical  exclu- 
sion. The  presumption  of  acquiescence  follows  quite  easily 
when  knowledge  is  thus  presumed,  and  there  is  no  evidence 
of  dissent.  Absence,  incarceration,  loss  of  sight,  ignorance 
of  writing  or  other  physical  infirmity,  must,  equally  with 
other  evidence  of  want  of  access,  be  unavailing,  since  each 
partner  can  employ  an  agent;  spy  or  sentinel  to  watch 
over  the  entries  in  the  books.  The  doctrine  must  extend 
that  far.  The  cases  of  Simms  v.  KirUeyy  (1  Monr.,  Ky., 
80,)  Fletclier  v.  Pollard,  (2  Hen.  &  Munf.,  549,  550,)  Caldr 
well  V.  LeibeTj  (7  Paige,  507,)  Lodge  v.  Prichard,  {ubi  sup.,) 
and  Stoughton  v.  Lynch,  (2  Johns.  Ch.,  217,  218,)  are  cited 
as  authority  for  it.  In  none  of  them  was  evidence  offered 
and  rejected  of  any  omission  or  want  of  opportunity  to 
examine  the  books  by  the  parties  sought  to  be  charged. 
So  far  as  the  *^ course  of  the  husiness^^  in  them  can  be  gath- 
ered from  the  reports,  it  would  seem  that  every  one  of  the 
partners  were  actively  engaged  in  conducting  the  business 
in  one  and  the  same  place,  and  equally  present  and  atten- 
tive, at  their  place  of  business,  in  its  management.  There 
seems  to  have  been  no  question  raised  as  to  actual  inspec- 
tion. In  Simms  v.  Kirtley,  {ubi  sup.,)  the  admission  of  the 
books  was  put  upon  the  ground  of  a  supposed  agreement 
to  appeal  to  them  as  evidence,  and  their  being  '^kept  auh- 
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ject  to  the  inspection  of  hotJi.  Fletcher  v.  Pollard,'{ubi  sup.,) 
id  to  the  same  effect.  Whether,  by  being  subject  to  inspec- 
tion, is  uaeant  exposure  to  it,  or  actual  inspection,  does  not 
very  clearly  appear.  The  ground  of  an  agreement  to  be 
bound  by  stich  entries  is,  I  think,  untenable  for  reasons 
before  stated,  and  it  renders  the  fact  of  access  wholly 
immaterial,  as  the  entry  precedes  it.  In  Caldwett  v.  Leiier, 
{ubi  sup.^)  Oh.  WAiiWOBTH  laid  down  merely  the  general 
rule,  without  regard  to  any  qualifications  as  stated  by  him 
in  Hea/rtl  v.  Comings  {tibi  aiip.)  Lodge  v.  Pritcliard  simply 
disposed  of  the  questions  as  to  the  admissibility  of  one 
partner's  entry  against  the  others.  In  Stoughton  v.  Lynchy 
{ubi  8up.,)  the  controversy  was  wholly  as  to  dates;  the 
transactions  themselves  being  apparently  admitted  or 
proved;  the  entries  in  the  books,  when  appearing  to  be 
made  in  regular  and  orderly  succession,  were  admitted  to 
fix  dates  merely. 

Of  course  the  admissibility  of  entries  in  partnership 
books,  in  favor  of  strangers,  has  nothing  to  do  with  this 
question,  as,  in  such  case,  all  admissions  made  by  one 
partner,  whether  orally  or  in  writing,  are  binding  upon 
the  others  in  reference  to  partnership  affairs.  {WaMen  v. 
Sherburne,  15  Johns.,  409.) 

Taking  the  course  of  business  in  this  case,  and  the  con- 
duct of  the  supposed  partners  as  the  test,  there  was  enough 
evidence  to  overthrow  any  prima  facie  presumption  of 
inspection  of  the  books  in  question  by  the  defendant.  He 
was  a  dormant  partner,  (if  one  at  all,)  who  took  no  part 
iu  conducting  the  business,  except  to  furnish  his.  notes, 
and  merely  visited  the  place  where  the  business  was  con- 
ducted, it  being  in  the  neighborhood  of  his  own.  So  little 
did  he  interfere,  that  none  of  the  clerks,  but  the  book- 
keeper, knew  he  had  any  interest,  and  even  he  did  not 
derive  bis  knowledge  of  that  from  any  inspection  of  the 
books  by  the  defendant.  Substantially,  all  the  books  were 
under  the  plaintiff's  dominion,  and  he  had  important  ones 
relating  to  the  business  not  within  the  defendant's  reach 
The  purchases  and  sales  were  made  exclusively  by  the 
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plaintiff,  \rho  was  the  treasurer  of  the  conoerD ;  he  paid 
all  the  bills  and  managed  and  directed  the  business  in  his 
own  name  exclusively.  There  is  not  a  particle  of  direct 
or  even  circumstantial  testimony  to  show  that  the  defend- 
ant ever  looked  at  a  book.  On  the  contrary,  he  seems  to 
have  acted  as  if  his  only  interest  was  to  ascertain  if  enough 
had  been  made  to  satisfy  his  claim.  These  circumstances, 
unexplained  and  uncontradicted,  are  conclusive  evidence 
that  the  defendant  never  saw  an  entry  in  a  book.  The 
Beferee  has  not  passed  upon  the  effect  of  such  evidence  in 
determining  that  the  entries  were  admissible.  He  finds, 
as  a  fact,  that  the  books  were  open  to  the  defendant's 
inspection,  and  on  that  alone  he  undoubtedly  determined 
their  admissibility  as  evidence. 

Such  entries  were  received  in  evidence  solely  because 
they  were  in  the  books.  None  of  them  were  made  by  the 
plaintiff,  but  all  by  a  bookkeeper,  who  might,  for  all  evi- 
dence to  the  contrary,  have  been  able  to  state  the  facts 
without  the  entries.  They  were,  therefore,  not  admissible 
as  independent  entries,  {Russell  v.  Hudson  River  R.  R.  Co,^ 
17  N.  Y.  E.,  134;  Halsey  v.  Shmbaugh,  15  N.  Y.  B.,  487,) 
the  witness  being  present  and  not  showing  any  defect  of 
memory.  Entries  of  purchases  and  sales,  except  the  few 
made  by  the  witness,  were  clearly  not  records  of  his  trans- 
actions; and  other  entries  were  copies  of  those  made  by 
third  persons. 

Nor  were  such  entries  evidence  by  reason  of  having 
been  made  by  a  mutual  agent.  The  bookkeeper  may 
have  been  a  common  agent  to  charge  the  partnership  as 
regarded  third  persons,  by  his  entries.  To  make  him  a 
mutual  ag^it,  he  must  have  had  power  to  bind  each  part- 
ner to  the  others  by  entries  in  th6  books.  It  is  well 
settled  that  the  same  person  cannot  act  as  agent  between 
two  parties,  for  both,  because  he  cannot  consult  the  inter- 
est of  both  in  making  a  contract.  But  can  a  mntual  agent 
be  appointed  to  make  admissions,  either  verbally  or  by 
entries  in  a  book,  alternately  and  mutually  for  or  agaiust 
either  of  two  parties,  and  for  or  against  the  other  ?    Par- 
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ties  may  employ  a  common  agent  to  condact  a  particnlar 
transaction,  and  agree,  as  between  each  other,  to  be  bound 
by  his  narration  of  how  he  performed  it  Such  was  the 
case  of  Peltier  v.  Bewail,  (12  Wend.,  386,)  wherein  a  joint 
adventure  was  consigned  to  a  foreign  factor,  who  was 
authorized  to  make  a  return  of  sales,  and  such  return  was 
held-  to  be  evidence  against  both  parties.  In  sUch  case 
the  statement  of  the  common  agent  becomes  mutually 
binding,  not  by  the  joint  authority  to  sell,  but  by  the 
mutual  agreement  to  take  it  as  binding.  In  fact,  he 
becomes  an  umpire,  and  it  is  put  on  that  ground  in  a 
similar  case,  {Eiche  v.  Broadfidd^  1  DalL,  16.)  That  he 
could  not  bind  his  principals,  after  the  purpose  of  his 
agency  was  ended  by  a  sale,  is  clearly  shown  by  Wash- 
ington, J„  in  Blight  v.  Ashley,  (Peters'  0.  0.,  15-21.)  A 
bookkeeper  is  a  simple  agent  to  enter  transactions  which 
have  actually  occurred,  and  the  proof  of  which  must  be 
made  out  aliunde,  not  to  create  evidence  of  them  at  his 
pleasure.  The  Beferee  has  not  found,  nor  was  there  evi- 
dence to  show,  that  the  bookkeeper  in  question  possessed 
any  such  authority.  Even  if  he  had  been  authorized  to 
make  sales,  and  enter  them,  there  were  entries  in  the 
books  of  purchases  and  payments  not  made  of  his  own 
knowledge,  and  therefore  the  books  were  not,  as  an  en* 
tirety,  evidence  against  the  defendant.  Upon  neither 
ground,  therefore,  that  a  mere  bookkeeper  is  a  mutual 
agent  selected  to  determine  with  what  sums  each  partner 
shall  be  charged  in  the  partnership  books,  or  that  the  per- 
son who  made  the  entries  in  this  case  had  such  authority, 
particularly  where  it  appears  he  had  no  knowledge  of 
some  of  the  transactions,  were  all  the  entries  in  the  books 
before  mentioned  evidence  against  the  defendant. 

I  think,  therefore,  that  this  case  should  go  back  for  a 
new  trial,  for  improper  admission  of  evidence  alone.  But 
there  are  some  other  questions  involved  which,  I  think, 
ought  upon  such  trial  to  be  more  fully  disposed  of  than 
they  are  in  the  present  report  of  the  Referee. 

The  rights,  of  course,  of  the  parties  to  this  action  de- 
Bosw. — Vol.  X.      68 
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peud  exclusively  upon  the  nature  of  the  traoafer  to  them 
by  the  !Posts  of  their  stock  in  trade,  and  the  agreement 
made  by  and  between  both  the  former  and  latter  at  the 
time  of  such  transfer;  and  such  is  the  view  taken  by 
the  Beferee.  The  mere  i^^bsequent  admissions  of  the 
parties  as  to  the  nature  of  th^r  relation  to  each  other,  of 
which  evidence  is  scattered  through  the  case,  do*  not 
amount  to  any  modification  of  such  agreement.  The 
Beferee  has  given  us  most,  if  not  all,  of  the  terms  of  snch 
agreement  in  his  report,  from  materials  carefully  selected 
from  the  testimony,  which,  in  some  matters,  is  slightly 
confli(jting;  and  his  statement  of  them  is  undoubtedly 
sustained  by  the  evidenee.  He  does  not,  however,  find 
whether  there  was  an  express  agreement  to  share  in  losses 
as  well  as  profits;  and  perhaps  there  is  no  direct  testi- 
mony upon  that  point ;  that  must  *  be  left  to  the  legal 
consequences  of  a  contract  for  joint  benefit.  It  also 
clearly  appears  that  one  of  the  terms  of  such  agreenient 
was  that  the  business  should  be  carried  on  for  a  definite 
time,  viz.,  one  year.  By  the  plaintiff's  testimony  it  would 
appear  that  Yarnum,  another  creditor  of  the  Posts,  sug** 
gested  that  if  the  parties  to  this  action  would  make  the 
proposed  arrangement  to  carry  on  the  business  of  the 
Posts,  he  would  cash  their  paper.  *^  He  agreed  to  advance 
♦*  money  on  notes  for  a  year  J*  The  consideration  to  him 
was,  that  '^the  parties  to  this  action  should  carry  on  the 
**  business  Jbr  a  year^  and  after  paying  their  debts,  and 
^'  all  their  debts,  the  profits  should  go  to  the  creditors  of 
*'  the  Posts.  That  was  agreed  to  before  the  Posts  cxe- 
"euted  the  transfer.'!  This  is  corroborated  by  the  testi- 
mony of  Way,  (the  bookkeeper,)  Oharles  A.  Post,  and 
the  defendant  himself,  and  I  think  has  some  bearing 
on  the  liabilities  of  the  parties  to  each  other  and  the 
Posts'  creditors. 

The  transfer  by  the  Posts  to  the  parties  to  this  action, 
although  absolute  on  its  face,  was  evidently  only  part  of 
the  agreement  between  the  parties.  If  part  of  the  con- 
sideratiou  for  such  transfer  was  that  the  parties  to  this 
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action  shonld  carry  on  the  projected  trade  for  a  year,  if  ith 
the  assistance  of  Varnum,  not  only  for  the  purpose  of  real-* 
izing  the  amounts  of  their  claims,  but  also  those  of  all 
other  creditors  of  the  Posts,  their  obligation  to  the  latter 
did  not  cease  with  any  supposed  acceptance  of  the  transfer 
in  discbarge  of  their  debts.  The  mere  form  of  that  trans- 
fer,-as  being  of  the  absolute  ownership  of  the  stock, 
although  it  contains  the  words,  ^^granted^  bargained  and 
sold,'^  which  are  recited  in  the  findings  as  the  legal  efifect 
of  the  instrument,  is  no  barrier  to  our  access  to  the  sub- 
stance of  the  transaction.  Upon  the  facts  In  evidence, 
and  the  substance  of  the  agreement,  as  found  by  the 
Beferee,  no  one  can,  with  any  show  of  reason,  say  that 
the  parties  to  this  action  could  divide  the  assigned  prop- 
ert}^  on  the  instant  of  its  transfer,  and  not  move  a  step  in 
carrying  on  the  business  agreed  upon,  without  some 
responsibility  to  some  one  for  breach  of  their  agreement. 
The  efiect  of  the  transfer  and  its  acceptance  was,  undoubt- 
edly, to  discharge  the  Posts  from  all  liability  to  the  parties 
in  this  action,  but  they  had  an  iuterest  remaining  in  hav-- 
ing  the  stock  and  good-will  of  their  business  employed  in 
•  paying  their  creditors.  With  the  exception  of  the  dis- 
charge of  the  original  debtors,  and  the  transfer  of  the 
legal  title  of  the  goods  to  the  parties  to  this  action,  for 
the  purposes  of  the  agreement,  this  case  does  not  differ, 
essentially,  from  that  of  Wlieatcraft  &  ano.  v.  Hickman, 
(9  Com.  B.,  47.)  It  is  true  that  in  that  case  the  debtors 
had  expressly  reserved  to  themselves  any  surplus  after 
paying  their  debts,  but,  with  the  exception  of  the  active 
trustees,  the  debtors  were  held  to  .be  the  only  persons 
liable  for  any  engagement  of  such  trustees,  as  being  the 
only  persons  interested  in  the  profits.  Lord  Oramworth 
remarkexl  that  **he  received  the  benefits  of  them  as  tiley 
'accrued,  although  he  precluded  himself  from  applying 
Uhem  to  any  other  purpose  than  the  discharge  of  his 
•debts,'*  and  that  the  trade  was  still  his.  The  mere 
receipt  of  the  money  by  othei*  creditors^  in  payment  of 
their  debts,  was  held  not  to  be  sufficient  to  make  them 
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liable,  and,  of  course,  they  were  not  partneis.  The  powers 
of  partners  were  declared,  in  that  case,  to  be  a  branch  of 
agency,  and  the  trustees  had  no  authority  to  bind  the 
creditors  of  the  assignor. 

If  this  be  so,  as  the  defendant,  unless  be  was  to  carry 
on  the  business  after  all  the  creditors  of  the  Posts  were 
paid,  could  only  realize  the  amount  of  his  debt  in  any 
event,  he  was  not  a  partner  participating  in  the  profits 
as  profits  so  as  to  make  him  liable  to  third  persons.  His 
liability  to  the  plaintiff  could,  therefore,  only  arise  out  of 
an  express  agreement  to  pay  one-half  the  losses  in  the 
joint  adventure,  if  it  was  one.  {Pattison  v.  Blanchard^  5  N. 
Y.  R.,  186;  Ogden  v.  Astor,  4  Sandf.,  311;  Post  v.  Kim- 
lerly^  9  Johns.,  470 ;  Boss  v.  Drinker^  2  Hall,  415.) 

I  think  it,  therefore,  a  matter  of  some  doubt  whether  the 
agreement  in  this  case,  as  found  by  the  Referee,  sustained 
his  finding,  as  a  conclusion  of  law,  that  the  parties  in  this 
case,  in  continuing  the  business,  were  partners,  or  that 
they  were  equally  liable  for  its  losses,  unless  the  defend- 
ant made  some  agreement  binding  himself  thereto. 

This  becomes  also  important,  because  the  business  was 
carried  on  beyond  the  first  year  by  the  plaintiff,  and  the 
defendant  had  some  reason  to  believe  that  the  business 
had  been  profitable  during  that  time.  I  think,  in  order 
to  make  the  defendant  liable  for  losses  beyond  the  period 
fixed  by  the  agreement,  there  should  have  been  some  evi- 
dence and  finding  as  to  his  entering  into  a  new  agreement 
to  charge  him  with  the  losses  of  the  continued  trade. 

This  reasoning,  of  course,  is  founded  upon  the  supposi- 
tion that,  by  the  original  agreement,  the  businass  was  to 
cease  when  the  parties  to  this  action,  and  the  other  credit- 
ors of  the  Posts,  were  paid  off,  and  not  to  continue  for 
the^whole  year  if  that  happened  within  it.  If  the  defend- 
ant had  any  interest  in  carrying  it  on  afterward,  he  would 
be,  of  course,  liable  as  a  partner ;  still,  however,  his  acqui- 
escence  and  participation  in  carrying  it  on  the  second  year 
must  be  proved  and  found. 

If  the  agreement,  however,  should  turn  out  to  be  ono 
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by  which  the  defendant  was  merely  to  lend  his  notes,  to 
be  discounted  by  Mr.Vaniiiin^foT  the  benefit  of  all  parties, 
to  be  applied  by  the  plaintiff  on  a  mere  contract  by  him  to 
carry  on  the  trade  for  the  purpose  of  paying  off  his  own, 
and  the  defendant's  claim,  and  all  other  creditors'  claims, 
the  plaintiff's  right  to  be  reimbursed  one-half  of  his  ezpen* 
ditures  would  be  rendered  more  doubtful. 

The  case,  however,  mus^  go  back  upon  the  question  of 
evidence,  when  all  the  other  questions  can  be  determined* 

The  judgment  should  be  reversed,  and  a  new  trial  had, 
with  costs  to  abide  the  event.  The  Beferee  to  be  dis- 
charged, if  either  party  desire  it 

BoswoBTH,  Oh.  J.,  dissenting.  The  pleadings  in  this 
case  are  but  six  folios  in  length,  while  the  Eeferee's  find- 
ings of  fact  and  conclusions  of  law  occupy  nearly  nine 
printed  pages. 

The  complaint  states,  that  about  the  first  of  March,  1851, 
the  defendant  and  plaintiff  entered  into  a  copartnership, 

•  _  

under  the  name  and  style  of  *'  James  B.  Taylor,"  in  "  the 
hat  and  cap  business,  in  the  city  of  N.  Y.,"  and  carried  it 
on  about  two  years,  agreeing  each  to  bear  and  pay  half  of 
the  losses;  that  there  were  heavy  losses,  and  that  the 
defendant  refuses  to  account,  or  pay  any  part  of  the  loss. 

The  referee  has  not  found  in  terms,  as  a  fact,  whether 
there  was  a  partnership  or  not.  He  has  found  a  series  of 
special  facts,  and  his  first  conclusion  of  law  is,  the  'plain- 
tiff and  defendant  "were  copartners,  and  jointly  and 
equally  liable,  as  between  themselves  for  losses  sustained 
in  such  trade  and  business." 

But  the  Referee  finds  that,  at  the  time  when  0.  H.  and  D. 
B.  Post  sold  their  stock  of  goods  to  the  plaintiff  and  the 
defendant,  it  was  verbally  agreed  between  the  latter  two, 
and  also  between  them  and  the  Posts,  "  that  the  said  plain- 
tiff and  defendant  would  contimie  and  carry  on  the  busi- 
ness of  manufacturing  and  dealing  in  hats  and  caps,  •  ♦ 
and  it  was  understood  and  verbally  agreed  between  said 
plaintiff  and  defendant,  that  said  trade  and  business 
should  be  conducted  and  carried  on  in  the  name  of  the 
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plaintiff,  "James  B.  Taylor,"  *  *  "that  the  said  trade  and 
business  were  so  continued,  conducted  and  carried  on  in 
the  name  of  the  plaintiff,  *<  James  B.  Taylor,"  with  the 
result  stated  in  his  report." 

In  the  exceptions  taken  to  the  Beferee's  report,  the 
second  one  is*  ''  the  omission  to  find,  as  matter  of  fact, 
,  that  the  arrangement  was  that  the  plaintiff  should  carry 
on  the  business  in  his  own  name,  and  at  his  own  risk,  he 
agreeing,  in  consideration  of  defendant's  assistance,  to 
secure  to  defendant,  out  of  the  business,  the  amount  due 
&om  the  Posts."  In  accordance  with  this,  is  the  defend- 
ant's third  point  on  this  appeal,  viz*:.  '*  that  defendant's 
version  of  the  arrangement  is  the. only  probable  one, 
namely,  that  if  defendant  would  furnish  credit  to  buy 
fresh  stock,  plaintiff  would  agree  to  carry  on  the  business, 
and  work  out  of  it,  the  amount  of  the  defendant's  debt 
against  the  Posts."  ' 

It  is,  therefore,  quite  evident  that  neither  party  claimed, 
on  the  trial,  that  if  there  was  a  partnership,  the  Posts 
were  included  in  it.  And  the  defendant's  position,  if  intel- 
ligible, is  that  Taylor  went  into  the  business  at  his  own 
risk,  agreeing  in  substance,  that  the  defendant  should 
realize  his  debt  against  the  Posts;  this  involves  the  idea 
that  the  defendant  not  only  relinquished  to  Taylor  all 
control  of  the  stock  bought  by  the  two  from  the  Posts,  but 
all  property  in  it. 

The  evidence  was  such,  that  a  finding  in  terms  that  the 
plaintiff  and  defendant  formed  a  partnership  and  agreed 
to  carry  on  this  business  as  partners,  and  did  so  carry  it 
on,  could  not  have  been  disturbed  as  being  against  evi- 
dence. The  actual  finding  amounts  in  substance  to  the 
same  thing.  When  the  evidence  on  the  question  of  there 
being  a  partnership  was  "closed,"  and  the  plaintiff  pro- 
posed to  go  into  proof  of  the  state  of  the  accounts,  the 
defendant's  counsel  objected,  and  "  the  Beferee  held  and 
'*  decided  that,  upon  the  evidence,  the  parties  were  part- 
"  ners,  and  that  the  accounts  must  be  taken."  It  is  not, 
therefore,  a  mere  presumption  that  he  decided,  as  a  fact» 
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that  the  parties  weve  partners,  bat  it  is  stated,  in  terms, 
that  he  so  decided.  (See  Grant  v.  Minrse,  22  N.  Y.  B.,  323.) 

I  have  BO  doubt,  upon  the  evidence^  that  the  plaintiff 
and  defendant  took  the  transfer  of  March  1, 1851,  in  pay- 
ment and  satisfaction  of  the  debts  which  the  Posts  owed 
to  them* 

The  draft  agreement  (Exhibit  Ko.l)  so  declares,  an^T 
that  shows  Yarnum^s  understanding  at  the  time.  St.  Johigt 
says  that  **  Taylor  &  Herring  w^re  to  receive  tbe  goods 
lor  their  debts — that  was  .the  conversation  then."  Way 
■testifies  that,  *'if  there  was  a  loss,  it  was  to  be  borne  by 
Taylor  &  Herring." 

Charles  H.  Post  testifies  thus :  "  I  sold  the  goods  to  Her- 
ring &  Taylor,  for  a  consideration  that  I  owed  them,  for 
the  neighborhood  of  $11,000,  which  I  owed  part  to  each; 
•  •  I  sold  out  the  goods  to  Taylor  &  Herring,  with  the 
understanding  that  they  were  to  give  me  my  liabilities, 
to  tbe  amount  of  about  $11,000." 

There  is  nothing  in  the  evidence  of  Taylor  or  Herring 
tending  to  show  that  tbe  business  was  to  be  conducted  at 
the  risk  of  the  Posts,  in  any  such  sense  that  they  were  to 
share  any  of  its  losses,  if  any  there  should  be,  or  that 
they  were  to  continue  liable  on  these  debts  to  Taylor  & 
Herring,  if  the  latter  were  subjected  to  losses,  instead  of 
making  profits. 

They  stipulated  for  the  contingent  benefit,  if  there 
should  be  profits,  of  having  all  the  profits,  after  the  debts 
of  Taylor  and  Herring  were  realized  and  the  expenses  of 
the  business,  paid,  applied  to  pay  debts  owing  to  other 
creditors.  If  there  had  been  such  profits,  those  creditors 
could  have  recovered  them  in  a  suit  against  Taylor  &  Her- 
ring. 

If  there  were  any  partners  in  continuing  the  business, 
they  were  Taylor  &  Herring  only.  The  stock  was  theirs, 
they  owned  it  jointly,  and  agreed  at  the  time  they  bought 
it  to  carry  on  this  business,  and  the  subsequent  declara- 
tions of  Herring  (if  he  made  those  which  it  is  testified  he 
made)  show  that  he  claimed  to  be  interested  in  it,  and  to 
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be  carrying  it  on  with  Taylor.  The  case  of  Cox  v.  Hidh- 
mauj  (9  Com.  Bench,  N.  S.,  47,)  is  an  authority  to  the 
point,  that  the  creditors  of  the  Posts,  even  if  they  had 
formally  assents  to  the  arrangement,  would  not,  thereby, 
have  become  partners.  The  facts  in  this  case,  that  the 
business  was  a  new  one,  was  carried  on  in  a  new  name  by 
^iiew  parties  as  principals,  and  that  the  Posts  had  no 
power  or  right  to  control  it,  and  stipulated  for  nothing  to 
revert  or  be  paid  to  them  in  any  event,  distinguish  this 
case  from  Cox  v.  Hichnian  so  materially,  that  it  is  not  an 
authority  in  support  of  a  suggestion  that  the  Posts  were 
partners  in  the  new  business. 

The  fact  that  the  Eeferee  states  in  his  findings  of  fact, 
that  the  Posts,  being  indebted  to  Taylor  &  Herring,  **  in 
consideration  of  such  indebtedness,  and  in  payment  or  an 
account  of  the  satne^^^  bargained,  sold  and  delivered  their 
goods,  &c.,  does  not  appear  to  me  to  present  any  serious 
difficulty.  This  report  does  not,  like  the  Code,  contain  a 
definition  of  some,  or  any  of  the  words  used  in  it.  No 
one,  therefore,  can  assert  that  his  definition  of  any  par- 
ticular words  in  the  report  of  the  Referee,  will  express  the 
precise  idea  which  the  latter  designed  to  convey  by  them. 
But  I  think  it  quite  clear  that  he  did  not  use  the  words, 
*^  on  account  of  the  same  "  as  synonymous  with,  ^'  b&  col- 
lateral security  for  the  same."  That  idea  would  coufiict 
with  the  fact  of  a  sale  of  the  goods,  which  fact  he  finds. 
And  the  written  instrument  of  transfer  signed  by  the 
Posts,  declares  that  they  *'  do  seU  "  the  goods  for  the  con* 
sideration  of  $11,636.73,  and  the  transfer  it  makes  is 
absolute  and  unconditional. 

I  think  the  Beferee,  if  he  should  attempt  to  explain  his 
meaning  by  a  supplemental  report,  would  show  that  he 
did  not  mean  by  these  words  anything  materially  different 
in  meaning  from  that  of  the  words  *'  in  payment."  The 
words  ''  on  account "  are  frequently  used  to  express  the 
idea  of  a  partial  payment,  and,  as  used  here,  are,  as  I  think, 
designed  to  express  the  idea  of  satisfaction,  discharge  or 
extinguishment. 
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When  th^re  is  nothing  in  the  leport  tending 
that  words  were  used  to  express  an  idea  justifying 
fer^ice  inconsistent  with  that  naturally  arising  from  other 
facts  spedally  found,  such  as  the  fact  of  an  actual  sale  of 
fhe  goods,  they  should  not  be  so  construed  as  to  create  an 
inconsistency  between  that  and  other  findings  of  fact, 
when  they  can  consistently  be  so  construed  as  to  harmo- 
nize with  eadi  other.      « 

I  conclude,  therefore,  that  Taylor  &  Herring  bought 
these  goods,  and  took  them  in  satisfaction  of  these  debts, 
and  that  this  is  the  just  construction  of  the  Beferee's 
findings  of  fact. 

Whether  the  creditors  of  the  Posts  could  have  held  this 
property  on  executions  against  the  latter,  as  against  Taylor 
&  Herring,  it  is  useless  to  inquire.  Whether  they  could 
or  would  not,  will  not  aid  in  determining  the  legal  rela- 
tions between  Taylor  and  Herring  on  the  facts  found,  or 
their  liabilities  inter  se. 

The  only  important  questi(m,  on  the  facts  found,  is, 
whether  the  books  of  account  kept  in  this  business  were, 
on  an  accounting  between  these  parties,  prima  facie  evi- 
dence in  favor  of  each  one  of  them  against  the  other. 

The  facts  are  found  *<  that  the  books  of  account  of  and 
**  relating  to  the  said  trade  and  business,  and  the  transac- 
*^  tions  thereof,  were  kept  at  the  said  store,  No.  142  Water 
*^  street,  by  the  bookkeeper  employed  for  that  purpose,  as 
''above  stated,  in  which  were  entered  and  set  down  the 
''  purchases,  sales  and  other  transactions  of  and  in  the  said 
''  trade  and  business,  wlmh  bocks  were  at  all  times  open  to 
*'  the  examination  and  inspection  of  said  i)arties  (Taylor  and 
"Herring)  and  each  of  them ;  that  while  said  trade  was 

so  conducted  and  carried  on  as  aforesaid,  the  plaintiff 

had  his  of9ce  and  place  of  business  at  and  in  said  store, 
''  No*  142  Water  street,  and  the  defendant  had  his  ofBce 
*^  and  place  of  business  in  the  immediate  vicinity  of,  and 

was  frequently  in  said  store,  No.  142  Water  street.'' 

That  Taylor  ''  ndither  purchased  nor  sold  goods  in  or  for 
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account  of  said  trade  and  business,  nor  made  any  entries 
in  the  books  of  account  thereof." 

The  language  of  the  Court  in  Simms  v.  Kirtley,  (1  Monr., 
[Ky.,}  80,)  is  very  pertinent  to  the  question  under  consid- 
eration, in  a  case  like  the  present.  The  Court  say  that 
"  from  the  very  nature  of  the  case,  the  books  of  a  part- 
nership must  be  evidence  between  the  partners  themselves. 
Their  situation  is  one  of  confidence.  They  agree  to  unite, 
and,  as  to  others,  to  become  one  person,  and  the  books  of 
the  firm  are  to  speak  their  language  and  record  their  joint 
transactions,  and  there  is  an  understanding  that  these 
books  are  to  be  appealed  to  to  tell  their  true  situation. 
To  admit  them  as  evidence,  then,  is  only  effectuating  their 
agreement,  and  using  their  own  criterion  and  test,  to 
ascertain  the  truth.  Such  books,  therefore,  kept  subject 
to  the  inspection  of  each,  must  be  admitted  as  correct 
until. the  contrary  is  shown."  Fletcher  v.  Pollard  (2  Hen. 
&  Munf.,  544,  549  and  550)  is  to  the  same  effect. 

The  question  is  not  whether  either  party  has  neglected 
or  omitted  to  inspect,  but  whether  he  has  had  opportunity 
to  inspect ;  whether  he  has  had  access  and  could  have 
inspected.  The  presumption  is,  that  each  partner  had 
access,  and  an  opportunity  to  inspect,  until  some  fact  is 
proved  tending  to  show  that  a  partner  did  not  have  access. 
United  States  Bank  v.  Binney  (5  Mason,  176,  188)  does 
not  conflict  with  this  view. 

In  Heartt  v.  Coming,  (S  Paige,  572,)  the  Chancellor  said 
that,  '^  in  stating  the  accounts  of  partners,  as  between 
themselves,  the  entries  on  the  partnership  books,  to  which 
both  partners  have  had  access  at  the  time  when  those 
entries  were  made,  or  immediately  afterwards,  are  to  be 
taken  as  prima  facie  evidence  of  the  correctness  of  those 
entries*" 

In  Caldwell  v.  Lexber,  (7  Paige,  507,)  the  Chancellor  says 
that,  **  entries  in  the  copartnership  books,  made  during 
the  continuance  of  the  partnership,  are,  as  a  general  ruUt 
evidence  for  and  against  the  different  members  of  the  firm, 
in  a  subsequent  adjustment  of  their  accounts  between 
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themselves.  And  it  lies  upon  the  party  alleging  a  fraud 
or  mistake  in  such  entries  to  prove  it" 

In  Lodge  v.  Prichard^  (27  Eng.  L.  and  Efl.,  474,)  Tubkbb, 
L.  J.,  said,  *'  I  am  aware  that  some  doubt  has  been  felt  in 
the  master's  offices  whether  entries  in  partnership  books 
are  evidence  against  all  the  parties,  but  I  am  not  aware 
that  any  such  doubt  has  been  expressed  by  the  Oourt.'' 

Knight  Bruce,  L.  J.,  said,  ^^  Prima  faciej  the  books  of 
the  partnership  are  evidence  among  all  the  partners,  far 
them  aU  and  against  them  all^  owing  to  the  agency  which 
pervaded  all  the  partnership  trausactions.  •  •  •  The 
only  question  is,  whether  the  books  are  prima  fame  evi- 
dence between  the  partners  and  their  estates.  In  my 
opinion,  they  are." 

In  Stoughton  v.  Lynch^  (2  Johns.  Oh.,  217  and  218,)  the 
Chancellor  says,  ''I  presume,  and  cannot  but  deem  it 
proper,  that  in  stating  accounts  between  copartners,  the 
true  dates,  as  furnished  hy  the  hooks  themselves^ught  to  te 
assumed.^^  The  point  under  the  consideration  of  the 
Chancellor  was,  whether  the  defendant  should  be  charged 
with  various  sums  of  money,  at  the  times  when  he  was 
debited  with  them  in  the  books,  or  at  anterior  dates. 
And  he  held  that  the  books  must  be  taken  as  prima  facie 
evidence  on  that  point. 

Entries  made  by  one  of  the  partners,  during  the  part- 
nership, in  a  book  of  account,  are  admissible  evidence 
against  both.  (WaMen  v.  Sherburne^  15  Johns.,  409.) 

An  account  of  sales,  rendered  by  a  common  ^agent  of 
both  parties  to  one  of  them,  has  been  held  to  be  admissi- 
ble as  evidence  against  the  other,  of  the  facts  stated  in  it. 
{Peltier  v.  Sewalh  12  Wend.,  386.) 

It  seems  to  me  quite  clear  that,  as  the  general  rule,  the 
entries  in  partnership  books  of  account,  made  during 
the  partnership,  are  prima  facie  evidence  for  all,  and 
against  all  the  partners,  on  an  accounting  between  them. 

That  where  the  books  are  equally  open  to  the  inspection 
of  both  partners,  the  mere  fact  that  one  may  omit  to 
examine  them  does  not  affect  the  apx>lication  of  the  rule. 
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And  that  every  consideration  calls  for  the  applicatioa 
of  the  rale  in  a  case  where  no  entry  is  made  in  the  books 
by  either  partner,  but  all  of  them  are  made  by  a  book- 
keeper employed  for  the  purpose,  as  the  common  agent 
of  both. 

I  have  examined  all  the  cases  cited,  and  several  oUien, 
and  do  not  find  one  where  the  books  were  not  held  to  be 
prima  fo/oU  evidence  against  a  partner  haying  access  to 
them  and  an  opportunity  to  inspect  them,  merely  becaose 
he  omitted  to  do  so. 

The  judgment  should  be  affirmed. 


John  Moffat,  Plaintiff  and  Appellant,  v.  Julia  A.  Mof- 
fat, et  €tl.y  Defendants  and  Respondents. 

1.  In  an  action  of  an  equitable  nature  under  the  Code  of  Procedure,  a  parfy  is 
not  entitled^  of  right  to  a  trial  of  issues  by  a  Jury,  on  the  ground  that  the 
case  13  one  in  which  Courts  of  Equity  were  formerly  accustomed  to  award 
issues. 

2.  After  the  plaintiff  in  an  equitable  action  had  procured  an  order  settling 
issues  to  be  tried  by  a  Jury,  the  defendant  successfully  moved  to  Tacate 
such  order. 

HMj  on  appeal  from  a  judgment  therein,  that  the  plaindff  by  afterwards 

going  to  trial  before  a  Justice  of  the  Court  without  a  Jury,  without  objecttog  at 

.    the  time  of  the  trial  to  that  mode,  had  waived  any  right  to  have  a  Jury  triaL 

3.  By  uniting  in  one  action,  claims  for  an  accounting  in  respect  to  both  real, 
and  personal  property,  the  plaintiff  deprives  himself  of  the  right,  if  there  be 
one,  in  respect  to  the  personal  property,  to  have  the  action  tried  by  Jury. 

i.  Before\he  act  of  186<),  as  well  as  since  the  amendment  of  1862,  hosband 
and  wife  were  not  in  general  admissible  as  witnesses  for  or  against  each  other. 

5.  In  an  action  in  which  the  nature  and  oontents  of  documents  long  since 
destroyed  are  in  question,  entries  in  the  account  books  of  the  counsel  who 
drafted  the  documents  relating  thereto,  his  drafts  thereof  and  other  papen 
drafted  by  him  at  the  same  time  relative  to  the  same  sobject,  the  counsel 
being  debeased,  are  admissible  in  evidence  for  the  purpose  of  corroborating 
the  tesdmonj^of  witnesses  as  to  their  recollection  of  the  date^  and  contents 
of  the  missing  documents. 

6.  The  plaintiff,  by  a  written  assignment^  had  transferred  to  the  defendant^ 
who  was  his  son,  a  secret'possessed  by  him  for  oompoucding  certain  medi* 
ones,  together  with  the  geod  will  of  a  ibusineas  for  making  and  Tending 
them,  then  carried  on  by  him ;  the  consideration  expressed  in  which  was^ 
''a  reasonable  sum,"  to  be  paid  to  the  plaintiff  by  .the 'defendant,  for  the 
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support  of  the  former  itad  his  fauiilj,  so  loag  as  he  should  give  his  services 
to  such  business ;  and  the  business  was  successfully  prosecuted  thereafter^ 
in  the  name  of  tffe  son  exclusively,  resulting  in  the  accumulation,  from  its 
profits,  of  considerable  real  and  personal  estate,  including  the  house  in  which 
they  lived,  the  title  U>  which  property  was  held  by  such  son  in  his  own  name. 
Jk.  second  assignment  of  the  same  secret  and  business  was  executed  by  the 
plaintiff  to  the  defendant,  nearly  seven  years  and  a  half  aCter  the  first^  recit* 
ing  the  loss  of  the  first  About  ten  years  later,  and  immediately  after  the 
marriage  of  the  defendant,  who,  while  single,  had  lived  in  the  family  of 
the  plaintiff,  the  latter  drawing  enough  to  support  such  family  from  the 
profits  of  such  business,  without  accounting  therefor  to  the  defendant, 
the  plaintiff  for  the  first  time  claimed  an  account  from  tlie  defendant  of  £he 
profits  of  such  business  as  a  partner  therein,  which  claim  was  founded 
upon  an  instrument  executed  by  the  defendant  a  month  after  the  date  of 
the  before  mentioned  second  asvsignment,  during  a  dangerous  illness  of  the 
plaintifi^  and  was  subsequently  destroyed  by  the  defendant  About  the  ' 
same  tii^ie  that  such  instrument  was  executed,  the  plaintiff  accepted  from 
the  defendant,  both  a  lease  of  the  house  in  which  both  parties  resided 
together,  and  a  grant  of  an  annuity  of  $5,000,  during  the  joint  lives  of  the 
plaintiff  and  his  wife,  the  only  consideration  expressed  in  which,  besides  a 
nominal  one,  was  *'  natural  love  and  affection."  The  present  action  was 
brought  to  compel  the  defendant  to  account  as  a  partner. 

J9e^  that  in  addition  to  the  imposition  upon  the  plaintiff  by  law,  of  the 
burden  of  proof  of  establishiag  the  partnership,  that  the  execution  of  the  two 
'  assignments,  the  character  of  the  ctfksideration  expressed  in  the  first^  the. 
subsequent  concealment  of  all  interest  of  the  plaintiff  in  the  profits  of 
the  business  assigned,  the  relation  of  the  parties,  and  the  extraordinary 
nature  of  the  alleged  oosasion  for  forming  a  partnership  for  ten  years,  the 
(act  that  plaintiff  in  collecting  debts  in  the  course  of  the  business  had  made 
oath  that  he  was  not  interested  therein,  the  absence  of  proof  of  any  previ- 
ous claim  of  partnership,  or  partnership  books  kept,  or  entries  made,  of  any 
control  over  the  business  or  demand  of  an  account  by  the  plaintiff,  or  any 
account  rendered  to  him  by  the  defendant^  sustained  the  defendant's  version 
of  the  character  of  the  instrument  of  October,  1844,  on  which  alone  the 
plaintiff  relied,  and  of  the  reason  of  its  destruction  as  being  most  insistent 
with  tlie  probabilities  of  the  case,  and  that  his  testimony  as  to  the  character 
and  destruction  of  it  was  not  shaken  by  thd  plaintiff's  testimony. 

ffdd,  therefore,  also^  that  as  the  defendant-testified  that  the  instrument 
in  question  was  an  agreement  by  him,  made  during  such  illness  of  his 
father,  that  in  case  the  latter  died  within  five  years,  the  former  would  apply 
half  of  the  profits  of  such  business  for  that  time  to  the  support  of  his  own 
mother,  the  plaintiff's  wife,  and  his  own  sisters,  the  daughters  of  the  plain- 
tiff^ the  latter  was  not  entitled  to  an  account  of  the  profits  of  such  business, 
although  he  testified  that  such  agreement  was  for  a  partnership  for  ten 
years  from  its  date.  0 

(Before  Robbrtson  and  Monell,  J.  J.) 

Heard,  March  8,  1863;  decided,  AprU  18,  1863. 
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This  was  an  appeal  by  the  plaintiff  from  a  judgment  in 
favor  of  the  defendant,  entered  after  a  tfial  before  the 
Court  without  a  Jury. 

John  Moffat,  the  plaintiff,  brought  this  action  against 
William  B.  Moffat  and  Julia  C,  his  wife,  to  establish  the 
existence  of  a  copartnership  agreement  between  himself 
and  William,  and  for  a  dissolution  and  an  account  and  a 
division  of  the  assets,  which  consisted  of  both  real  and 
personal  property. 

The  parties  being  at  issue  as  to  the  principal  fact,  i.  e., 
the  existence  of  the  partnership,  issues  for  trial  by  a  Jury 
were  framed  on  the  plaintiff's  motion,  and  ordered  to  be 
tried  by  a  Jury.  But  subsequently;  on  the  defendant's 
motion,  the  order  for  a  Jury  trial  was  vacated,  and  the 
cause  directed  to  be  tried  as  an  issue  of  law  at  the  Special 
Term. 

The  plaintiff  appealed  from  the  latter  order  to  the  Gen- 
eral Term,  and  the  same,  after  a  hearing  before  the  whole 
Court,  was  affirmed  by,  as  it  is  understood,  an  equally 
divided  Court. 

The  main  question  in  tlft  case  was,  whether  certain 
articles  of  agreement  which  John  Moffat  and  William  B.» 
his  son,  had  entered  into  more  than  ten  ^ears  before  the 
action  was  brought,  and  which  had  been  in  the  interim 
destroyed  by  the  defendant  William,  were  articles  of 
copartnership  between  them  or  not  The  plaintiff  insisted 
that  the  agreement  provided  that  the  business  which  was 
then  being  carried  on  in  the  name  of  the  son,  should  be 
catried  on  for  the  equal  mutual  benefit  of  both  for  the 
term  of  ten  years.  The  son  insisted  that  the  agreement 
was  only  to  the  effect  that  if  the  father  should  die  within 
five  years,  the  son  would  set  apart  one-half  of  the  profits 
of  the  business  during  the  period  of  five  years,  for  the 
future  benefit  and  support  of  his  mother  and  sisters. 

It  appeared  that  these  articles  were  destroyed  by  Wil- 
liam some  seven  years  after  they  were  made,  and  as  he 
alleged,  at  the  instance  of  his  father.  4£he  plaintiff  con- 
tradicted this,  and  testified  that  he  did  not  know  that  they 
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were  destroyed  until  shortly  before  the  fiommencement  of 
this  action. 

The  cause  was  ti4ed  at  Special  Term  before  Chief  Jus- 
tice BoswoBTH,  without  a  Jury,  in  May,  1857. 

•  During  the  trial,  Mrs.  Bachel  Moffat,  the  wife  of  the 
plaintiff,  and  the  mother  of  the  defendant,  was  offered  as 
a  witness.  The  defendant's  counsel  objected  to  her  com- 
petency, and  she  was  rejected.  The  plaintiff's  counsel 
excepted. 

On  his  direct  examination,  John  Moffat  fixed  the  date 
of  the  alleged  articles  of  partnership  as  being  probably 
October  8, 1844.  On  his  cross-examination  he  testified, 
when  asked  to  state  a  circumstance  which  enabled  him  to 
fix  that  date,  ''I  had  my  recollection  of  that  being  the  day, 
and  I  saw  on  Mr.  Kissam's  book  where  he  had  charged 
us  for  drawing  these  partnership  articles." 

"  Ques.  Where  did  you  see  Mr.  Kissam's  book? 

*'J.n5.  In  Ohambers  street ;  Benjamin  T.  Kissam  showed 
it  to  me." 

At  a  subsequent  stage  of  his  cross-examination,  the 
counsel  for  the  defendant  handed  to  him  a  book  in  manu- 
script, and  asked:  *'Is  that  the  book  you  looked  at  in 
Ml.  Kissam's  ofiice?" 

*^Ans.  That  may  be  the  book,  but  I  almost  think  it 
was  a  smaller  one  that  I  saw.  I  think  that  gentleman 
(pointing  to  Mr.  Kissam,  in  Court)  showed  me  the 
book." 

The  book  w^  produced,  and  marked  as  an  exhibit.  It 
had  in  it  a  charge  against  John  Moffat,  dated  October  8, 
1844,  for  engrossing,  &c.,  wills  and  deeds. 

In  the  interval  between  these  inquiries,  the  following 
course  of  cross-examination  was  pursued : 

•  "  Ques.  Have  you  any  other  means  of  fixing  the  date 
except  seeing  that  entry  ? 

*'Ans.  I  saw  other  papers  which  Mr.  Selden  had  drafted 
at  that  time,  relative  to  the  deed  and  the  copartnership 
articles ;  I  believe  some  of  these  papers  were  given  to  me, 
and  I  gave  them  to  Mr.  Porter;  I  cannot  recollect  what 
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those  papers  wertfi  or  how  many  of  those  papers  I  handed 
to  Mr.  Porter, 

^'  Ques.  Oau  you  in  any  way  identify  any  one  of  the 
papers  which  you  examined  in  that  office? 

^'Ans.  I  can  identify  that  memorandom  which  I  saw  in 
his  book." 

The  witness  is  shown  four  papers  marked  F,  G,  H» 
and  I,  and  testifies  that  he  saw  those  papei!s»  with  another, 
in  Kissam's  office. 

The  counsel  for  the  defendant  then  offered  those  papers 
in  evidence. 

The  plaintiff's  counsel  objected  to  each  separately,  as 
incompetent  and  irrelevant.  The  Court  overruled  the 
objection  and  admitted  the  evidence,  and  the  plaintiff's 
counsel  excepted  to  the  ruling  as  to  each  paper  separately. 

The  other  portions  of  the  testimony,  so  fm  as  material 
to  the  decision,  are  stated  in  the  opinion  of  the  Chief  Jus- 
tice^ and  in  the  opinion  of  the  Court  on  the  appeal. 

The  Chief  Justice,  after  the  trial  before  him,  decided 
in  favor  of  the  defendants,  and  delivered  the  following 
opinion : 

BoswoBTH,  Ch.  J.  The  important  question  in  this  action 
is  whether  John  and  William  B.  Moffat  formed  a  copart- 
nership on  or  about  the  8th  day  of  October,  1844,  in  the 
business  of  making  and  vending  '*  Moffat's  Life  Pills"  and 
*^  Phoenix  Bitters,"  which  business  then  was,  and  since  the 
18fh  of  March,  1837,  had  been,  conducted  In  the  name  of 
William  B.  Moffat.  Other  questions  are  involved,  but 
the  fate  of  them  depends  upon  the  proper  determination 
of  the  question  whether  such  partnership  was  formed. 
The  plaintiff  insists  that  one  was  then  formed,  which,  by 
the  terms  of  the  written  contract  then  made  and  signed 
by  both  parties,  was  to  continue  ten  years  from  that  date, 
and  to  be  prosecuted  for  the  joint  and  equal  benefit  of 
both  parties. 

This  William  B.  Moffat  denies.  He  admits  that  a  paper 
was  executed  by  the  two  at  or  about  that  date,  but  he 
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says,  that  at  that  time  his  father  was  very  ill,  and  waa 
regarded  as  being  in  a  dangerous  condition  and  not  likely 
to  recover;  that  having  such  apprehension,  and  being 
desirous  to  have  some  provision  made  in  case  of  such  con- 
tingency, for  the  future  support  of  his  wife  and  daughters, 
the  defendant,  (meaning  by  *'  the  defendant,"  when  that 
word  is  hereinafter  employed,  William  B.  Moffat,)  at  the 
solicitation  of,  and  to  gratify  the  wishes  of  the  plaintiff  in 
that  respect,  and  to  quiet  his  apprehensions,  and  being 
willing  to  do  so,  signed  an  agreement  to  the  effect  that  if 
the  plaintiff  should  die  within  five  years  from  its  date» 
one-half  of  the  profits  of  the  business  for  the  five  years 
should  belong  and  be  appropriated  to  his  mother  and 
sisters  for  their  future  support*  « 

That  agreement  has  been  destroyed,  and  there  is  no 
direct  evidence  of  its  actual  contents  except  the  testimony 
of  the  plaintiff  and  the  defendant,  each  of  whom  was 
sworn  and  examined  in  his  own  behalf  on  the  trial  of  this 
action. 

The  testimony  of  the  one  in  relation  to  what  he  asserts 
took  place  between  the  two  respecting  the  destruction  of 
that  agreement,  is  explicitly  denied  by  the  other. 

But  they  do  not  substantially  disagree  as  to  the  fact 
that  from  the  time  that  agreement  was  signed  to  the  last 
Monday  of  June,  1854,  no  claim  was  directly  made  by  the 
plaintiff,  on  the  defendant,  of  any  rights  as  a  partner, 
either  by  asstimiug  to  control  or  direct  the  business  in  the 
presence  or  absence  of  the  defendant^  or  by  making  con** 
tracts  in  tJie  name  of  William  B.  Moffat,  or  by  directing 
or  consulting  as  to  the  mode  of  keeping  the  accounts,  or 
by  asking  for  a  settlement  of  the  business  or  a  statement 
of  any  accounts  as  between  themselves,  relating  to  it 
Still  the  plaintiff  claims  that  his  rights,  as  a  partner,  were 
admitted  at  all  times  during  this  period,  and  deposes  to 
acts  of  dominion  and  control  which,  if  done,  and  of  the 
character  alleged,  and  if  understood  by  the  defendant  to 
have  been  done  in  such  manner  and  under  such  circum- 
stances as  the  plaintiff  details,  would  present  a  general 
Bosw.— Vol.  X.       60 
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condition  of  things  not  at  all  incompatible  with  the  rela- 
tion of  the  parties  to  each  other  being  snch  as  the  plaintiff 
alleges. 

On  the  last  Monday  of  June,  1 854,  the  defendant  com- 
municated his  intention  to  the  plaintiff  of  being  married 
on  the  following  Saturday  morning.  Oonversations  were 
subsequently  had  between  them  on  Monday  and  in  the 
course  of  that  week,  and  papers  were  signed  by  the  defend- 
ant and  delivered  to  the  plaintiff. 

The  testimony  of  the  one  is  directly  in  conflict  with 
that  of  the  other  as  to  the  nature  and  substance  of  those 
conversations,  and  the  purposes  for  which,  and  the  circum- 
stances under  which,  those  papers  were  executed.  If  the 
plaintiff  is  correct  as  to  what  then  took  place,  it  is  not  an 
unreasonable  conclusion,  that  his  relation  of  what  occur- 
red in  1844  is  reliable ;  if  he  is  clearly  inaccurate  as  to  the 
transactions  of  June,  1854,  it  is  difdcult  to  come  to  a  satis- 
factory conclusion  that  his  testimony  as  to  what  occurred 
in  1844  can  be  deemed  to  be  as  accurate  as  that  of  the 
defendant  in  relation  to  the  same  matter. 

The  occurrences  of  June,  1854,  were  of  a  character  as 
marked,  and  likely  to  make  as  vivid  an  impression  on  the 
memory  as  those  of  October,  1844. 

The  plaintiff  has  less  excuse  for  having  an  inaccurate 
recollection  of  them  than  of  those  of  the  earlier  period. 
The  latter  commenced  at  a  time  and  under  circumstances 
when,  according  to  the  theory  and  the  testimony  of  both 
parties,  neither  had  been  suspicious  of  the  other,  and 
both  seemed,  willing  to  confide  in  each  other's  affection 
and  future  fidelity. 

But  before  the  last  week  of  June,  1854,  was  ended,  the 
father,  according  to  his  testimony  and  present  recollec- 
tion, became  suspicious  of  the  good  faith  of  his  son,  and 
obtained  whatever  he  then  got  in  answer  to  his  assertion 
of  a  right,  and  his  imperative  demand  of  a  settlement  of 
the  business,  as  being  a  business  in  which  the  two  had 
been,  and  then  were,  actually  and  jointly  interested. 

According  to  the  testimony  of  the  son,  no  legal  rights 
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were  asserted  or  pretended  by  tbe  plaiuti^,  but  on  the 
contrary,  what  tbe  defendant  then  did  was  done  in  response 
to  a  parental  appeal  tbat  a  provision  sbould  be  made 
which  would  place  the  parents  and  sisters  of  the  defendant 
beyond  the  contingency  of  being  dependent  upon  the 
future  wife,  if  the  defendant  should  unexpectedly  die 
without  having  provided  for  the  comfortable  support  of 
bis  father's  family. 

The  complaint  in  this  action  was  verified  by  the  plain- 
tiff on  the  12th  of  March,  1855.  In  this  complaint  the 
plaintiff  avers  that  on  so  learning ''  that  said  marriage 
"  was  about  to  be  solemnized,  the  plaintiff  stated  to  the 
**  said  William  B.  Moffat,  that  a  settlement  of  their  deal- 
**  ings,  accounts  and  affairs  ought  to  be  had  and  made 
"before  such  marriage,  to  which  the  said  William  B. 
"  Moffat  assented-"  "  The  said  William  B.  Moffat  never- 
"  theless  evaded  any  such  settlement,  or  any  measures  to 
that  end ;  and  on  Friday,  June  30th,  1854,  caused  his 
attorney  to  bring  to  the  office  of  said  joint  trade  three 
"  papers  executed  by  hira  "  and  hereinafter  more  particu- 
larly described.  **  The  plaintiff  objected  to  said  papers  as 
"  not  being  any  settlement  of  their  mutual  dealings,  or 
"securing  to  him  either  his  just  rights,  or  any  proper 
"  equivalent  for  the  same,  and  wholly  refused  to  accept 
"  the  same  as  for  any  such  settlement,  security  or  equiva- 
"lent." 

« 

The  answer  of  the  defendant  was  verified  on  the  17th 
of  November,  1855.  In  this  answer  the  defendant  says 
that  "  the  allegations  in  the  said  complaint  that  before  his 

said  marriage  the  said  plaintiff  stated  to  him  that  a  set« 

tlement  of  their  dealings,  accounts  and  affairs  ought  to 
"be  had  and  made  before  such  marriage,  or  that  he 
"assented  thereto,  are  each  and  every  one  of  them 
"  untrue."  "  That  two  of  the  said  papers  were  so  exe- 
"  cuted  and  delivered  for  the  considerations  and  purposes 
"  therein  expressed." 

These  two  papers  were,  first  a  lease  from  the  defendant 
to  the  plaintiif  and  his  wife  for  their  joint  lives  and  the 
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life  of  the  survivor  of  them,  of  the  house  aud  premises 
on  17th  street,  opposite  Union  Square,  for  the  considera- 
tion as  expressed  in  the  lease,  of  the  rent  thereby  reserved, 
being  one  dollar  per  annum  ^*  and  also  in  consideration 
of  love  and  affection."  The  second  paper  was  one  by 
the  terms  of  which  the  defendant  "  in  consideration  of  the 
natural  love  and  affection  which  I "  (the  defendant)  *'  have 
for  my  parents,"  &c.,  and  for  other  considerations,  agreed 
that  the  plaintiff  and  his  wife  duiing  their  joint  lives,  and 
the  survivor  during  his  or  her  life,  should  be  entitled  to 
$5,000  per  annum,  or  as  near  that  sum  as  the  rents  to  be 
derived  from  335  Broadway  could  be  made  to  produce. 

Both  of  these  papers  were  under  seal.  The  third  paper 
was  the  defendant's  will. 

The  testimony  of  each  party,  in  relation  to  this  trans- 
action and  subsequent  ones  connected  with  it  down  to 
the  6th  of  August,  1854,  when  the  plaintiff  first  sued  the 
defendant,  presents  their  respective  version  of  them  in 
detail,  and  the  statements  of  the  one  are  in  pointed  oppo- 
sition to  those  of  the  other. 

So  much  of  the  testimony  of  the  plaintiff  in  relation  to 
these  matters  as  it  is  important  to  state  in  view  of  the 
object  for  which  reference  is  now  made  to  it,  was  substan- 
tially as  follows : 

"  When  my  son  announced  to  me  on  Monday  that  he 
"  was  going  to  get  married,  I  told  him  we  must  settle  our 
"  business  before  he  got  married.  He  said,  get  a  lawyer 
"  and  he  can  draw  up  papers  in  a  couple  of  hours,  so  that 
"  we  can  settle  it.  I  told  him  it  could  not  be  done.  I 
"  told  him  I  wanted  it  settled  before  he  was  married,  then 
"  there  would  be  no  difficulty  in  getting  her  (the  defend- 
"  ant's  intended  wife)  to  sign.  He  said  there  was  no 
"  difficulty.  I  x^ressed  him  every  day.  I  saw  nothing  of 
"  him  or  his  lawyer  until  Friday  P.  M.  Then  I  was  taken 
"  by  surprise.  Mr.  Burchard  came  into  the  office  and  read 
"over  i)apers  to  me.  He  read  this  annuity  agreement 
"  and  the  lease.  I  sn^jd  to  the  defendant  that  he  had  no 
"  right  to  give  me  a  lease  of  the  house,  as  I  had  as  much 
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*^  right  to  ifc  as  he  had,  and  he  knew  it.  Burchard  said  he 
'  had  no  agreepient  for  me  to  sign.  I  told  him  I  would 
sign  none  for  him,  my  son,  or  anybody  else.  I  told 
them  I  disapproved  of  all  these  proceedings.  My  son 
**  made  his  will  at  the  same  time,  showing  what  he  would 
*^do  for  my  daughters.  I  said  he  could  make  another 
"  will  the  next  hour.  When  I  said  I  disapproved  of  the 
"papers,  he  said,  carry  them  up  and  show  them  to 
*' mother.  I  had  no  alternative.  I  took  them  up  and 
'*  showed  tliem  to  my  wife.  I  do  not  recollect  of  mudi 
"  else  said  at  this  time.    I  was  irritated. 

"  After  that  interview,  I  next  saw  him  just  before  be 
"  was  getting  married,  and  on  the  mcMming  of  his  mar- 
"riage.  The  next  I  saw  him  was  after  he  returned  from 
"  his  wedding  trip.  I  went  to  the  office  the  next  morning 
**  after  he  returned,  and  asked  for  the  deeds  and  the  part- 
"nership  articles,"  (this  refers  to  the  papers  alleged  to 
have  been  executed  in  1844,  and  to  have  remained  in  the 
custody  of  Mrs.  John  Moffat,  until  some  time  in  1845, 
when,  as  the  plaintiff  alleges,  they  were  handed  to  the 
defendant  at  his  request,  that  tiiey  might  be  securely  pre- 
served in  his  iron  safe.)  **  I  asked  him  for  the  papers  his 
*^  mother  gave  him.  He  hemmed  and  hawed,  and  finally 
**  told  me  he  had  destroyed  the  deeds."  (The  deeds  were 
alleged  to  be  conveyances  of  371  and  375  Broadway.)  "  J. 
**  told  him  he  had  no  right  to  do  so.  I  scolded  him  very 
''hard.  I  told  him  he  was  trying  to  cheat  me  and  his 
''  mother  and  sisters.  I  called  him  a  cheat ;  and  he  said 
he  would  not  be  called  a  cheat.  I  said  you  can't  help 
yourself,  you  are  a  cheat.  He  then  said  I  will  give  yon 
a  deed.  I  said  what  lawyer  are  you  going  to  get  to 
draw  it  ?  He  said  he  could  draw  it  as  well  as  anybody. 
^*  Very  well,  I  said,  let  us  have  it  Notiiing  more  was 
''  said  then.  The  next  morning  he  brought  a  deed,"  (being 
a  deed  of  371  and  375  Broadway,  in  fee,)  ''and  threw  it 
"  on  the  breakfast  table  when  sitting  at  breakfaat,  and 
"  said,  there  is  your  deed.  After  breakfast  we  went  up 
"  stairs  into  my  bedroom.    I  said,  here  is  your  will,  you 
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''  can  make  one  the  next  hour.  He  tben  asked  me  for  the 
*'  lease  and  annuity  agreement.  I  said  you  have  no  right 
*^  to  them ;  you  have  given  me  nothing  that  was  not  mine 
"  before.  I  said,  I  want  the  rest  of  my  property.  There 
*^  was  not  a  great  deal  more  said  then.  I  told  him  of  the 
"  necessity  of  settling  and  not  going  to  law.  That  I  would 
"  not  let  it  sleep.  I  would  die  before  I  would  give  it  up. 
*^I  thought  it  too  unjust  a  thing  to  cheat  the  family  out 
*^  of  the  property.  On  that  morning,  or  the  morning  after 
'^  the  one  on  which  I  scolded  him,  he  said,  I  will  give  you 
"$100,000  to  settle  it.  I  said  I  would  not  take  it.  I 
"  wanted  a  division  of  the  property,  and  my  own  property." 

On  his  cross*examination  the  plaintiff  said,  among  other 
things,  the  time  that  Burchard  brought  the  lease  and 
annuity  agreement  "  was  the  first  and  last  time  Burctiard 
"  was  present  and  had  business  with  me.  I  wholly  refused 
*'  to  take  these  papers.  He  did  not  show  me  a  draft  of 
"  these  papers  on  the  preceding  day." 

Jf  this  statement  is  to  be  treated  as  substantially  true, 
then  it  is  not  to  be  doubted  that  the  plaintiff  claimed,  as 
a  strict  right,  an  equality  of  interest  with  the  defendant  in 
all  the  property ;  that  the  justice  of  this  claim  was  practi- 
cally if  not  expressly  admitted ;  and  the  conduct  of  the 
defendant  was  evasive  throughout,  and  indicated  a  pnr^ 
pose  to  withhold  from  the  plaintiff  that  which  was  strictly 
his  due.  The  plaintiff  ought  not  to*  be  mistaken  as  to 
the  substance  and  spirit  of  these  alleged  conversations. 

If,  on  the  other  hand,  a  fair  view  of  the  evidence  coerces 
the  conclusion  that  he  asserted  no  such  claim  and  pre- 
tended to  no  legal  or  equitable  rights,  but  rather  solicited 
some  provision  for  himself  and  family  as  a  matter  of 
moral  obligation  and  filial  duty  on  the  part  of  the  defend- 
ant ;  that  the  lease  and  annuity  agreement  were  executed 
in  answer  to  such  a  solicitation,  and  were  read  to  him  the 
day  before  they  were  executed,  and  were  modified  to  meet 
his  wishes,  and  were  executed  on  a  subsequent  day  at  a 
time  appointed  for  the  purpose,  and  no  objection  or  com- 
plaint waa  then  made,  and  if  made,  must  have  been  heard 
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by  those  who  were  present  and  parties  to  the  transaction, 
it  would  seem  to  be  equally  clear  that  the  plaintiff  is 
laboring  un^er  some  delusion,  and  that  his  wishes  and 
purposes  have  become  with  him  convictions  as  to  occur- 
rences which  he  now  believes,  but  erroneously,  had  actu- 
ally transpired. 

So  much  of  the  defendant's  testimony  on  these  points  as 
it  is  material  in  this  connection  to  repeat  is  substantially 
as  follows  : 

^*  In  May,  1854, 1  determined  to  get  married  and  told 
my  father  of  it  the  Monday  before  the  marriage." 

After  detailing  some  of  the  conversation  between  the 
two  in  relation  to  that  event,  following  upon  this  announce- 
ment, he  further  testified : 

^'My  father  said  I  ought  to  make  some  provision  for  the 
'*  family ;  as,  if  I  had  children  and  died,  the  widow  or  they 
'^  might  turn  the  family  all  out  of  the  house.  I  told  him 
'« I  was  willing  to  do  so.  I  asked  him  what  he  required  or 
"  wished.    He  said  he  would  consult  mother  about  it. 

**  The  next  morning  he  said  that  she  said  she  did  not 
'"^  know  what  to  do,  and  wanted  me  to  propose  something. 
I  proposed  the  house  in  Union  Square  and  $5,000  a 

year  for  them  to  live  on,  and  for  each  of  my  sisters  $2,500 

a  year  as  long  as  they  lived.    That  was  on  Tuesday. 

••  That  day  I  saw  Mr.  Brady,  and  he,  being  busy,  sent 
*'me  to  Mr.  Burchard.  I  saw  Burchard  and  told  him 
"  what  I  wanted.  The  following  Thursday  he  brought  the 
**  drafts  of  the  papers  to  my  ofiSce.  Father,  Burchard  and 
"  I  went  to  my  private  'oflBce  up  stairs.  The  papers  were 
*'  read  over  and  explained  to  the  plaintiff.  He  objected  to 
*^  one  clause  in  the  lease,  and  as  I  did  not  wish  to  be 
"  bothered,  I  told  Burchard  to  strike  it  out.  The  foUow- 
**  ing  day  Burchard  came  with  Mr.  Jarvis,  a  commissioner, 
''  and  the  papers  were  signed  and  acknowledged. 

"  On  Monday,  after  my  return  from  my  wedding  trip,  (it 
'*  may  have  been  on  Tuesday,)  he  asked  me  for  the  papers 
**  Selden  drew  up.  I  said,  *  Do  you  not  recollect  they  were 
•'destroyed  before  we  went  to  Europe.*    (That  was  in 
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"  185i.)  He  said,  '  Yes,  I  do  remember  samething  abont 
*'  it.'  Nothing  more  was  then  said  on  that  subject.  He 
**  did  not  say  I  had  no  right  to  destroy  them.  He  did  not 
"  scold  ai;  me  on  the  subject  He  said  nothing  of  my  try- 
^'ing  to  cheat  him  or  my  mother.  I  did  not  then  olto 
"  him  a  deed.  That  was  all  that  was  said  then.  A  day 
**  or  two  after  that  he  said  he  did  not  think  I  had  given 
*^  him  enough  to  live  on  in  that  house,  that  $5,000  a  year 
"  was  a  mere  pittance.  I  then  asked  him  what  he  wanted. 
'*  He  said  I  was  very  rich  and  could  afrord  to  do  better.  I 
**  told  him  it  was  exceedingly  embarrassing  to  have  these 
*^  liens  on  my  property.  As  I  was  bound  to  i>ay  $10,000 
*'a  year,  I  proposed  to  substitute  a  deed  of  371  and  37S 
^'  Broadway  as  a  substitute  for  the  previous  arrangement 
'**  He  said  that  would  be  perfectly  satisfactory.  I  th^i  saw 
**  Burdiard,  and  he  drew  up  the  deed,  and  I  and  my  wife 
executed  it.  My  father  said,  even  if  I  gave  him  too 
much  I  would  get  my  share  of  it  at  his  death.  Not  one 
'^  angry  word  passed  between  us  before  that  deed  was 
<'  given.  We  never  had  an  angry  word  between  us  untQ 
''  about  the  20th  of  July,  1S54.  That  deed  was  not  deliv- 
**  ered  in  the  morning.  It  was  eze<Hited  about  the  middle 
**  of  the  day,  and  delivered  .at  tea^  I  threw  it  on  the  table 
"  and  said,  *  there  it  is.'  He  asked  my  wife  if  she  knew 
what  she  had  been  doing.  She  said  die  did.  That  is 
all  that  was  said  then.  *'  The  next  morning  I  adced  him 
**  at  his  room  for  the  previous  papers,  viz.,  the  annuity 
'*  agreement,  lease,  and  my  will.  He  handed  me  the  will 
"  I  asked  him  for  the  othws.  He  said, '  That  is  all  I  am 
^*  going  to  give  you  now.'  I  then  asked  him  to  return  me 
the  deed.  Then  we  had  a  dispute.  He  said  he  woald 
not  give  me  back  any  more  at  present  He  said  I  was 
*'  very  rich  and  he  wanted  half  of  everything  I  bod.  I 
**  asked  him  then  what  amount  he  would  require.  He 
"  would  not  name  any  amount,  and  wanted  me  to  propose 
"  one.  I  said  I  had  made  propositions  enough.  I  then 
^*  asked  him  if  he  would  release  me  from  further  obllgar 
tions  for  $l6o,OOa    He  said  no.    I  did  not  offer  to  give 
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*'  him  that  sum  as  he  stated.  He  said  I  was  wosth  ten 
**  times  that,  and  he  meant  to  have  half  of  it  He  said  he 
"  thought  I  ought  to  do  it  because  I  had  made  my  fortune 
'*  out  of  the  business  he  had  given  me.  That  is  all  that 
**  occurred  then. 

"  A  few  days  after  this  the  plaintiff  went  to  Saratoga. 
•*  He  returned  on  the  first  of  August.  He  came  to  my 
**  office  some  time  in  the  afternoon  and  asked  if  I  had  com- 
"pleted  the  purchase  of  the  23d  street  property.  I  told 
**  him  I  had  that  morning.  He  requested  me  to  assign  or 
<*  transfer  it.  I  told  him  I  should  not  do  so.  He  said  he 
*' would  make  me,  and  then  left}  the  office.  We  had 
•*  another  interview  before  he  brought  his  first  suit.  It 
♦*  related  to  the  rents  of  371  and  375  Broadway  falling  due 
**  the  first  of  August.  I  went  to  Saratoga  and  returned 
**  the  following  Monday  about  10  p.  M.  The  next  morn- 
^*  ing,  after  breakfast,  as  I  was  going  up  stairs  my  father 
**  met  me  and  told  me  my  mother  wanted  to  see  me  in  the 
**  parlor.  I  went  there,  my  father  immediately  followed 
**  me  in  and  told  me  he  had  sued  me.  I  asked  him  what 
**  was  the  cause  of  his  complaint.  He  said  he  meant  to 
**  have  half  of  my  property,  and  he  would  drive  me  through 
**  every  Court  of  New  York  until  he  got  it." 

Both  of  these  stories  cannot  be  true.  If  each  may  bo 
supposed  to  have  testified  honestly,  and  believing  that  he 
was  testifying  truly,  it  must  be  on  some  theory  which  I  am 
not  prepared  to  suggest.  And  if  I  may  assume  the  exist* 
ence  of  that  honesty  and  belief,  still  one  of  these  state- 
ments must  be  discredited  and  rejected.  If  the  statement 
of  the  defendant,  upon  the  usual  principles  of  considering 
evidence,  must  be  accepted  as  true,  then  it  must  be  deemed 
to  be  established  that  in  June,  1854,  the  plaintiff  claimed 
nothing  as  a  matter  of  legal  or  equitable  right,  but  pre- 
teneA  his  requests  on  entirely  incompatible  grounds,  and 
not  nntil  after  he  had  obtained  what  be  declared  would  be 
perfectly  satisfactory  as  a  provision  for  himself  and  family 
did  he  evince  any  hostile  purpose,  or  make  any  claim  to 
anything  as  a  matter  of  right. 
Bosw. — Vol,  X.        61 
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I  deem  it  quite  important  to  determine  as  satisfactorily 
as  the  whole  evidence  will  permit,  the  truth  in  relation  to 
the  transactions  from  the  last  Monday  of  June,  to  the  20th 
of  July,  1854.  That  determination  must  necessarily  have 
much  influence  in  disposing  of  the  conflicting  testimony  of 
these  parties  in  relation  to  the  transactions  of  1844. 

Mr.  Burchard  testifies  that  on  the  last  Thursday  of  June» 
1854,  he  went  to  the  defendant's  place  of  business  with  a 
draft,  lease,  annuity  agreement  and  will,  and  was  intro- 
duced by  him  to  the  plaintifi^,  and  the  three  went  to  the 
defendant's  private  ofiice.  He  then  read  over  to  them 
these  draft  papers.  The  plaintiff  objected  to  a  clause  in 
the  lease  which  prohibited  him  or  his  wife  from  underlet- 
ting without  the  defendant's  consent.  Thereupon  the 
defendant  handed  Burchard  a  pen  and  told  him  to  strike 
that  clause  out,  which  he  did  do,  in  the  plaintiff's  presence. 
No  other  objection  having  been  made,  he  left,  having 
appointed  4  p.  m.  of  the  following  day  as  the  time  when 
he  would  have  the  papers  in  a  condition  to  be  executed, 
lu  the  meantime  he  made  accurate  copies  of  the  will  and 
lease,  and  changed  the  annuity  agreement  so  as  to  charge 
the  payment  of  the  annuity  upon  different  premises  from 
those  described  in  the  draft  which  had  been  read  on  the 
previous  day.  On  Friday  about  4  p.  m.,  he  went  with 
these  papers  to  defendant's  oflice,  in  company  with  N. 
Jarvis,  Jr.,  a  commissioner  of  deeds,  and  saw  both  parties. 
He  produced  the  papers  and  told  them  that  the  lease  and 
will  were  exact  copies  of  the  drafts  read  on  the  piovious 
day,  with  the  objectionable  clause  stricken  out  of  the  lease. 
He  told  the  plaintiff  he  had  changed  the  annuity  agree- 
ment, and  the  reason  why,  and  then  read  it  in  the  presence 
of  both  parties.  The  papers  were  theq  ''executed  and 
''  deliv^ed  to.  the  plaintiff*."  Mr.  Jarvis  took  defendant's 
acknowledgment  of  the  lease.  Two  of  defendant's  clerks 
were  called,  and  signed  the  will  as  subscribing  witnesses. 
The  plaintiff  made  no  objection  to  the  form  or  sufiBciency 
of  the  papers.  Mr.  Burchard  did  not  hear  the  plaintiff  on 
either  day  make  any  complaints  or  objections,  nor  an} 
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such  remarks  as  the  plaintiff  testified  were  made  4)y  him^ 
nor  did  he  tell  the  plaintiff  that  be  bad  no  agreement  for 
him  to  sign.  After  the  papers  were  executed,  the  defend- 
ant paid  to  Burebard  his  bill,  and  after  th%t  produced  to 
him  an  agreement  in  reference  to  the  purchase  of  the 
Twenty-third  street  property,  and  wished  him  to  search 
the  title,  and  Burebard  toolc  the  paper  with  him  for  that 
puri)ose.  "In  the  course  of  that  interview,  the  doctor 
"  told  me  he  had  agreed  to  pay  $40,000  for  this  property, 
"  and  asked  me  what  I  thought  of  it.  I  said  I  thought  it 
"  was  cheap.  The  doctor  said,  there,  father,  what  do  you 
''  think  of  that  ?  I  think  the  plaintiff  said  something  in 
"  answer ;  what,  I  do  not  recollect." 

These  papers  were  executed  on  the  first  floor  of  the 
building  on  which  some  clerks  were  employed  at  the, time 
at  their  desks,  being  the  floor^on  which  the  defendant  trans- 
acted his  business  with  those  who  dealt  with  him. 

Mr.  Jarvis,  and  Mr.  Isaac  Smith,  one  of  the  subscribing 
witnesses  to  the  will,  gave  testimony  concurring  with  that 
of  Mr.  Burebard  as  to  what  occurred  on  the  day  the  papers* 
were  executed. 

There  is  no  testimony  which  conflicts  with  that  of  the 
defendant  and  Burebard,  Jarvis  and  Smith,  except  that  of 
the  plaintiff. 

Yielding,  as  I  must  do,  to  the  strength  of  the  testimony 
on  the  part  of  the  defendant,  the  conclusion  cannot  be 
resisted  that  bis  statement  of  what  occurred  between  the 
last  Monday  of  June,  and  the  20th  of  July,  1854,  inclusive, 
is  substantially  correct. 

Having  reached  this  conclusion  as  to  those  transactions, 
it  seems  to  me  pertinent  to  observe  that  the  plaintiff's  con- 
duct in  respect  to  them  was  somewhat  peculiar,  on  his  own 
theory.  On  that  theory,  up  to  the  day  on  which  his  son 
informed  him  of  his  purpose  to  be  married,  they  had  lived 
on  terms  of  harmony,  friendship  and  confidence.  They 
were  partners  in  a  prosperous  business  for  a  term  of  years 
then  unexpired.  'Why,  in  the  five  days  to  elapse  before 
the  intended  marriage,  it  was  deemed  necessary  that  their 
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business  should  be  settled  and  tbe  property  divided,  it  is 
not  easy  to  conjecture.  They  were  Jiving  together  harmo- 
niously as  one  family,  in  a  residence  sufficiently  expensive 
to  promote  happiness  if  it  can  be  augmented  by  such 
means;  and  the  defendant  was  intending  to  continue  to 
reside  there.  The  evidence  indicates  that  the  plaiiUiff  had 
been  permitted  to  live  as  he  chose,  not  only  without  com- 
plaint from  the  defendant,  but  as  it  would  seem,  with  his 
cheerful  approbation. 

So,  on  the  other  hand,  if  the  plaintijBT  did  not  feel  that  he 
had  any  strict  legal  or  equitable  rights  to  any  part  of  the 
property  of  his  son,  but  felt  that  the  son  was  under  strong 
moral  obligations  to  be  liberal  with  his  father's  family,  it 
is  difficult  to  discover  any  grounds  for  then  apprehending 
that  his  son  would  fail  or  become  indisposed  to  do  anything 
which  a  just  sense  of  moral  obligation  or  filial  duty  might 
be  expected  to  suggest  as  appropriate  or  reasonable. 

Whichever  theory  is  the  true  one,  the  proceedings  of  the 
plaintiff,  under  the  circumstances,  were  not  merely  impetu- 
ous, but  they  were  very  peculiar. 

The  testimony  of  the  plaintiff  is  express  and  explicit 
that  from  the  18th  of  March,  1837,  when  he  sold  and  trans- 
ferred to  the  defendant  the  knowledge  of  the  secret  and 
process  of  compounding  these  medicines,  and  all  interest  in 
the  business  and  in  the  right  to  make  and  vend  the  medi- 
cines, until  the  8th  of  October,  1844,  he  had  no  interest  or 
rights,  legal  or  equitable,  in  the  business  or  in  the  profits 
thereof.  That  up  to  the  latter  date,  the  defendant  was  un- 
der no  obligation  amounting  to  a  legal  or  equitable  duty, 
to  allow  the  plaintiff  any  part  of  the  profits  of  the  busi- 
ness. By  an  instrument  dated  the  first  of  September,  1844, 
reciting  the  making  and  loss  of  the  original  instrument  of 
transfer,  the  plaintiff  confirmed  the  original  sale  and  trans- 
fer, and  assigned  and  transferred  anew  all  his  right,  title 
and  interest  and  property  in  the  medicines  and  in  the 
secret  and  art  of  making  them,  and  in  the  right  to  make 
and  sell  them  to  the  defendant. 

As  to  the  transactions  of  the  8th  of  October,  1844,  if  that 
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was  the  day  they  were  consummated,  the  story  of  either, 
as  to  what  then  occarred,\is  not  so  improbable  as  to  be 
incredible.  Oonsidering  all  the  circumstances  then  exist- 
ing, and  the  relations  in  which  the  parties  stood  to  each 
other,  and  the  unbroken  coufidence  which  each  had,  at  all 
times,  previously  manifested  for  the  other,  the  defendant's 
statement  of  what  took  place,  and  of  the  objects  intended 
to  be  thereby  secured,  has  more  of  probability  in  its  favor 
than  that  of  the  plaintiff. 

The  plaintiff  was  extremely  feeble  and  his  life  was  con- 
sidered in  danger.  To  contract,  under  such  circumstances, 
for  a  partnership  with  him  for  the  term  of  ten  years  there- 
after would  be  somewhat  contrary  to  the  usual  course  of 
business.  But  under  such  circumstances,  considering  the 
affection  of  the  son  for  the  father  and  the  family,  and 
the  strong  moral  obligations  under  which  he  was,  by  rea- 
son of  the  important  services  they  had  rendered  in  advanc- 
ing the  business  to  a  prosperous  condition,  he  could  afford, 
and  might  naturally  be  expected  to  be  disposed,  on  being 
solicited,  to  make  such  a  provision  by  way  of  securing  a 
future  support  to  the  family  as  a  father  in  such  a  critical 
state  might  think  it  reasonable  to  propose. 

Hence,  an  agreement  tbat  if  the  father  should  die  in  five 
yeiars,  one-half  of  the  gains  and  profits  of  the  business 
during  that  period  should  be  set  apart  and  appropriated 
to  the  future  support  of  the  mother  and  sisters  of  the 
defendant,  was  natural ;  and  such  a  provision,  (if  the  future 
five  years  of  the  business  should  continue  as  prosperous 
as  it  then  was,)  in  connection  with  the  further  provisions 
then  made,  and  to  have  effect  on  the  same  event,  might 
well  be  supposed  to  be  sufficient. 

The  form  of  the  deed  of  371  and  375  Broadway,  then 
executed  by  the  defendant,  if  in  a  form  to  make  it  in  legal 
effect  such  a  deed  as  either  party  describes,  rather  favors 
such  a  view  of  the  transaction,  than  the  theory  that  the 
real  estate  which  had  then  been  acquired  was  actually 
divided  with  a  view  to  give  the  plaintiff  a  right,  either  in 
fee  or  of  disposition,  of  one  part  of  it,  and  to  convert  the 
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business  of  ujoking  and  vending  the  medicines,  into  one 
in  whicli  each  was  to  be  and  become  an  equal  partner  and 
proprietor  with  the  other. 

If  such  an  agreement  of  copartnership  as  the  plaintiff 
describes  was  then  executed,  then  from  that  time  forward 
he  had  not  only  the  same  interest  as  the  defendant  in  the 
future  business  and  its  profits,  but  also  in  all  uncollected 
demands  for  medicines  previously  sold. 

And  yet  in  1845, 1846  and  1847,  the  plaintiff  was  exam- 
ined as  a  witness  for  the  defendant  in  suits  brought  by  him 
to  recover  for  medicines  sold  prior  to  the  8th  of  October, 
1844,  and  although  examined  pointedly  as  to  his  interest 
in  the  business,  and  in  the  event  of  the  suits  or  some  of 
them,  his  testimony  was  unqualified  that  he  had  no  int-erest 
in  either  and  at  no  time  had  been  interested  in  the  business 
since  his  sale  and  transfer  thereof  in  1837. 

The  explanation  given  for  thus  testifying  may  be  correct, 
yet  if  it  be  kept  in  mind  that  the  plaintiff  now  claims  not 
only  that  he  was  interested  in  the  business  at  the  time  he 
was  examined,  but  also  in  the  recovery  in  each  particular 
case,  the  want  of  attention  and  discrimination  which  such 
evidence  demonstrates,  cannot  be  entirely  overlooked  in 
the  effort  to  ascertain,  through  the  testimony  of  the  same 
witness  given  at  a  much  later  period,  and  the  other  evi- 
dence in  the  case,  what  was,  in  fact,  the  truth  in  relation 
to  that  matter. 

Such  drafts  of  papers  as  have  been  found  and  may  be 
deemed  to  have  been  prepared  in  or  about  October,  1844, 
so  far  as  their  terms  indicate  the  purpose  for  which  they 
were  drawn,  indicate  a  purpose  to  provide  for  the  then 
future  support  of  the  plaintiff'  and  his  wife  and  daiighters, 
and  not  to  commit  to  him  any  such  control  over  the  prop- 
erty which  was  to  furnish  such  support  as  would  enable 
him  to  defeat  the  object  in  view.  The  draft  trust  deed  of 
October,  1844,  in  the  handwriting  of  Mr.  and  Mrs.  Selden 
and  of  Mr.  Kissam,  ^eems  to  have  been  prepared,  judging 
the  intent  of  it  from  its  terms,  with  that  view. 

The  mode  of  conducting  the  business  subsequent  to 
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October,  1844,  furnishes  no  evidence  to  support  the  present 
claims  of  the  plaintiff.  While  I  concede  that  th^re  is 
nothing  in  respect  to  that  which  the  plain tiflf  did  or  omitted 
to  do  between  the  8th  of  October,  1844,  and  the  26th  of 
June,  1854,  so  peculiar  as  of  itself  to  render  the  existence 
of  such  business  relations  between  himself  and  his  son,  as 
he  asserts  did  exist,  incredible,  yet  it  is  singular  that  during 
all  that  time  nothing  should  have  been  done  in  the  pres- 
ence or  absence  of  the  son,  or  said  in  his  presence,  which 
would  tend  to  support  his  belief  in,  or  the  defendant's 
recognition  of,  the  existence  of  the  claims  now  sought  to 
be  enforced. 

The  entire  absence  of  acts  or  words  of  that  character 
upon  the  evidence  as  it  stands,  is  in  marked  contrast  with 
bis  eflTorts  to  have  what  he  now  claims  to  be  his  rights 
definitely  settled  and  secured  according  to  his  testimony 
of  what  occurred  immediately  after  he  was  informed  of 
his  son*s  purpose  to  marry. 

And  if  it  be  assumed  or  deemed  to  be  established  that 
the  statement  by  the  defendant  of  what  occurred  when 
that  information  was  given  is  true,  the  anxiety  then  mani- 
fested to  secure  an  ample  provision  for  the  future  wants 
of  himself  and  his  wife  and  daughters  out  of  the  estate  of 
the  defendant  before  the  marriage  should  be  solemnized, 
has  but  little  in  it  in  keeping  with  the  confident  indiflfer^ 
ence  with  which  he  had  seen  the  son  purchase  and  invest 
in  his  own  name  during  the  previous  ten  years,  without 
claiming  the  right  or  expressing  a  wish  that  the  title  to 
even  a  single  lot  should  be  vested  in  himself. 

The  whole  evidence,  without  stating  and  commenting 
upon  the  items  of  it  in  detail,  has  produced  a  conviction, 
unshaken  by  any  doubts,  that  the  plaintiff  has  wholly  failed 
to  prove  the  case  stated  in  his  complaint,  and  that  the 
material  allegations  of  the  answer  are  substantially  true. 

Conceding  that  the  defendant,  as  the  price  of  the  pur- 
chase of  the  secret,  in  addition  to  paying  the  debts  in 
which  the  attempt  to  start  the  business  had  involved  it, 
was  to  provide  comfortably  for  his  father's  family,  I  see 
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nothing  to  indicate  that  he  had  not  thus  provided  for  the 
members  of  it  at  all  times  prior  to  the  20th  of  July»  1854^ 

The  provision  then  made  by  which  property  was  con* 
yeyed  to  the  plaintifif  in  fee  worth  about  the  sum  of 
$120,000,  and  which  produces  annual  rent  of  over  $9,000 
payable  quarterly,  would  seem  to  be  suflScient  to  enable 
four  persons  to  live  with  tolerable  comfort,  and  without 
much  reason  to  apprehend  any  suffering  from  the  want  of 
means  to  provide  ordinary  comforts*  If,  in  addition  to 
this,  the  plaintiff  has  the  enjoyment  of  the  house  on  Union 
Square,  and  all  taxes  and  assessments  on  it  paid,  at  the 
cost  of  one  dollar's  rent  per  annum,  the  means  of  support 
will  be  still  further  improved. 

If  his  family  can  live  on  the  rents  which  the  property 
conveyed  to  him  produces,  he  will  be  able  to  leave,  on  the 
decease  of  himself  and  his  wife,  to  each  of  his  daughters 
a  property  worth  some  $60,000,  which  will  probably  be 
ample  to  relieve  them  from  all  sense  of  dependence  or 
personal  anxiety  about  their  future  support* 

I  credit  the  testimony  that  the  plaintiff  accepted  the 
provision  made  for  him,  as  entirely  satisfactory. 

Judgment  must  be  entered  in  favor  of  the  defendants^ 
and  it  must  contain  appropriate  provisions  as  to  the  medi- 
cines sold  by  the  plaintiff  to  Fahnestock,  Hull  &  Co.,  in 
August,  1854,  and  in  relation  to  the  surrender  of  the  annui- 
ty agreement  of  the  30th  of  August,  1854. 

On  June  30,  1857,  judgment  was  entered  denying  the 
relief  sought  by  the  plaintiff,  directing  the  plaintiff  to  pay 
to  the  defendant  a  certain  sum  of  $5,000,  mentioned  in  the 
pleadings,  and  costs,  and  also  directing  that  a  certain  grant 
of  a  life  annuity  of  $5,000  per  annum  to  the  plaintiff  and 
his  wife,  be  delivered  up  and  canceled. 

A  case  with  exceptions  having  been  made  by  plaintiff,  he 
appealed  upon  the  law  and  the  facts  to  the  Gener^J  Term. 

The  defendant,  William  B.  Moffat,  having  died  since  the 
appeal,  the  same  was  revived  by  an  order  of  Court  against 
his  executors,  heirs  and  devisees. 


Z' 
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Charles  (yConar^  for  plaintiffi  appellant 

L  If  the  Oourt  should  now  be  of  opinion  that  the  plain- 
tiff was  entitled  to  a  Jury  trial,  the  judgment  should  be 
reversed,  and  such  trial  awarded,  instead  of  leaving  the 
error  heretofore  committed  in  that  respect,  to  be  corrected 
by  appeal  to  the  Oourt  of  Appeals.  Interlocutory  orders 
aff'ecting  the  merits  and  of  an  appealable  nature,  remain 
9ub  judice  until  the  final  judgment  upon  the  whole  case. 
{Jaques  v.  Meth.  JEp.  Ch.^  17  Johns.,  569;  Pricet  ExW^  t. 
Nt»bitU  1  Hill's  So.  Oar.  Oh.,  457.) 

1.  A  party  cannot  appeal  from  an  order  awarding  an 
issue.  {Candee  v.  Lord,  2  Oomst.,  269.) 

2.  But  a  refusal  to  award  an  issue  is  ground  of  appeal. 
(Townsend  v.  Ora/ves^  3  Paige,  457 ;  Belknap  y.  Trimble^  3 
Paige,  577.) 

U.  The  refusal  to  award  a  Jury  trial  was  a  substantial 
error. 

1.  It  has  long  been  the  settled  practice  in  equity  cases 
to  award  issues  on  the  prayer  of  either  party,  in  control 
yersies  of  this  nature.  {Peacock  y.  Feacock^  16  Yesey,  52, 
53;  S.  C.J  2  Oamp.,  45;  JDe  Tablet  y.  Bordenave,  Jacob,  516; 
Flagg  y.  Mann,  2  Sumner,  526;  Frank  y.  Mainwaring,  2 
Beavan,  124;  Rhodes  y.  DeBeauvoir,  6  01.  &  Fin.,  537; 
Collins  y.  Lawrey,  6  Bro.  P.  0.,  469,  470,  Dublin  ed. ;  Nor- 
man y.  MorreU,  4  Yesey,  770 ;  Del.  &  Hud.  Canal  Co.  y. 
N.  T.  &  Erie  R.  R.  Co.,  9  Paige,  332;  Jewett  y.  Palmer,  7 
Johns.  01).,  68.) 

j^f  In  the  present  case,  John  Moffat  had  an  absolute 
constitutional  right  to  a  Jury  trial  on  the  principal  ques- 
tion, i.  e.,  whether  the  alleged  partnership  excited.  It  is 
only  in  cases  of  *' strictly  equitable  cognizance"  that  a 
party  asking  it  can  be  denied  a  Jury  trial.  {Clapper  y. 
House,  6  Paige  Oh.,  153;  Wilkin  y.  Wilkin,  1  Johns. 
Oh.,  117.) 

{a.)  By  the  Oonstitution  the  right  of  Jury  trial  was  guar- 
anteed to  the  citizen,  and  made  inyiolable. 

{b.)  But  for  the  Oo(le  of  Procedure,  John  Moffat  could 

have  brought  the  common  law  action  accou9t ;  and  therein 
Bosw. — Vol.  X.       62 
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he  would  have  been  entitled  to  a  Jury  trial  whether  or  not 
the  alleged  partnership  existed.  {Applehy  v.  Brown,  24  N. 
Y.  B.,  143 ;  not  a  tripartite  partnership,  as  in  3  Dana, 
[Ky.,]  333.) 

(c.)  Though,  in  that  action,  he  could  not  have  reached 
lands  in  which  the  copartnership  funds  were  invested,  yet 
he  conld  have  had  judgment  quod  computet  and  by  force 
thereof,  he  could  have  recovered  his  share  of  the  personal 
assets  of  the  partnership. 

(d.)  After  such  judgment,  in  that  action,  if  perfect  jus- 
tice was  not  attained,  the  equity  Court  would  have  been 
open  for  his  relief.  And  the  judgment  at  law  establish- 
ing the  partnership,  would  have  been  conclusive  between 
the  parties  as  evidence  iu  the  equity  suit.  {Smith  v.  JETer- 
nochen,  7  How.  U.  S.  E.,  198 ;  Gardner  v.  Buckbee,  3  Cow., 
121.) 

(e.)  By  commingling  legal  and  equitable  formb,  the  Code 
compelled  the  plaintiff  to  demand  his  whole  relief  in  one 
action  ;  and  in  due  obedience  to  the  Constitution,  it  neces- 
sarily imposed  upon  the  Court,  if  the  plaintiff  required  it, 
the  duty  of  awarding  to  him  a  Jury  trial  on  the  common 
law  branch  of  his  case.  That  was,  indeed,  the  foundation 
of  his  whole  claim. 

III.  The  copartnership  was  established  by  perfect  and 
complete  proof.  And  the  counter-evidence  was  of  no 
weight. 

The  destruction  of  the  articles  of  partnership  is  a  cir- 
cumstance perfectly  fata.1  to  the  defense. 

IV.  Mrs.  Bachel  Moffat  was  a  competent  witness. 

V.  The  accounts  of  Mr.  Selden  were  not  competent  evi- 
dence against  the  plaintiff. 

1.  The  &ct  that  the  plaintiff  saw  or  read  them  in  the 
office  of  Mr.  Kissam,  did  not  make  them  evidence  against 
him. 

2.  They  were  very  loose  and  inexact  papers.  It  is 
impossible  to  tell  what  influence  they  may  have  had  upon 
the  mind  of  the  Judge  in  weighing  the  relative  claims  to 
credit  of  the  father  and  son. 
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VL  The  deed  for  371  and  375  Broadway  was  duly  exe- 
cuted, acknowledged  and  delivered.  The  consideration 
expressed  in  the  instrument  was  a  nominal  pecuniary 
sum.  There  was  no  evidence  that  it  was  given  or  accepted 
in  lieu  of  the  annuity,  except  Wm.  B.  Moffat's  naked, 
unsupported  oath.  For  many  reasons  the  decree  cancel- 
ing the  annuity  is  unjust. 

The  judgment  should  be  reversed,  with  a  direction  that 
the  question  of  partnership  be  tried  by  Jury. 

James  T,  Brady j  for  defendants,  respondents  ;-* 

Insisted  that  the  only  questions  in  the  case  were  matters 
purely  of  fact  depending  largely  on  the  credibility  of  wit- 
nesses, and  that  the  decision  should,  under  the  circum- 
stances, be  final  and  conclusive ;  and  farther,  that  on  a 
review  of  the  evidence  in  detail,  it  was  clearly  in  accord- 
ance with  the  truth  and  justice  of  the  case. 

By  the  Court — Eobbrtsok,  J.  'The  only  questions 
of  law  raised  in  this  case  ate,  the  refusal  to  grant  a  Jury 
trial,  the  exclusion  of  the  plaintiff's  wife  as  a  witness,  and 
the  admission  of  Mr.  Selden's  account  books  as  evidence. 

The  practice  of  Courts  of  equity  in  awarding  issues  in 
cases  of  fraud,  or  nicely  balanced  testimony,  or  the  like* 
does  not  confer  on  either  party  an  absolute  right  to  a  trial 
by  Jury.  Whenever  a  Court  of  equity  felt  the  necessity 
of  the  practical  aid  of  twelve  men  taken  from  the  mass  of 
the  community,  and  accustomed  to  scan  nicely  the  conduct 
of  mankind  in  daily  intercourse  and  constant  multiplied 
transactions  with  them,  from  its  less  familiarity  with  dis- 
covering >and  weighing  secret  motives  of  action,  and 
measuring  the  evidence  of  them  as  it  appears  in  men's  ordi- 
nary conduct  and  conversation,  it  adopted  such  assist- 
ance, but  not  as  an  absolute  duty  to  accept  it.  It  is  true, 
they  found  that  in  certain  classes  of  cases  such  assistance 
was  beneficial  but  I  do  not  find  any  principle  compelling  a 
Court  to  avail  itself  of  such  assistance.  It  was,  therefore, 
in  most  cases,  a  matter  of  discretion  and  not  of  right. 
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But  it  is  contended  that  the  peculiar  character  of  the 
claim  here  would  have  entitled  the  plaintiff  to  a  trial 
by  Jury  before  the  adoption  of  the  present  Gonstitution 
of  this  State,  and  therefore  he  was  entitled  to  it  here*  I 
do  not  find  in  the  case  thaff  any  objection  was  made  to  the 
trial  of  the  issues  without  a  Jury,  at  the  time  of  such 
trial.  The  plaintiff  offered  his  testimony,  and  the  cause 
proceeded  without  objection  or  protest.  The  Constitution 
provides  that  a  trial  by  Jury  may  be  waived  in  such  man- 
ner as  the  Legislature  may  prescribe.  (Art.  1,  sec.  2.)  The 
Code  of  Procedure,  in  terms,  only  provides  for  a  waiver 
by  a  failure  to  appear,  by  filing  a  written  consent,  or  by 
oral  consent  in  open  court,  entered  on  the  minutes ;  bat 
it  has  been  settled  that  entering  on  a  trial  without  objec- 
tion is  a  waiver.  {Oreason  v.  Ketdtast  17  N.  T.  E.,  498.) 
If  the  plaintiff  felt  confident  that  he  was  entitled  to  a 
Jury  trial,  he  might  have  refused  to  appear;  but  having 
taken  the  chance  of  a  decision  in  his  favor  by  a  Jury  of 
one,  he  must  abide  by  the  consequences.  If  the  plaintiff 
had  confined  himself  to  an  action  for  an  accounting  as  to 
personalty  only,  he  might  possibly  have  been  entitled 
to  a  trial  by  Jury,  as  a  substitute  for  the  action  of  account ; 
but  he  has  gone  upon  the  equity  side  for  relief  as  to  real 
estate,  and,  having  joined  the  two,  has  deprived  himself 
of  his  right  of  trial  by  Jury.  The  very  fact  that  he  was 
entitled  to  different  modes  of  trial  as  to  the  two  different 
kinds  of  property  would  probably  have  entitled  hiin  to 
split  up  his  cause  of  action  into  two  suits.  (See  Greason  v. 
Ketaltas,  uhi  sup.) 

In  regard  to  the  admissibility  of  the  plaintiff's  wife  as  a 
witness,  the  Legislature  of  this  State,  in  1862,  (Laws  of 
1862,  p.  858,  §  31,)  struck  off  the  tag  which  had  been  fas- 
tened in  1860,  to  a  previous  amendment  of  section  399  of 
the  Code,  (Laws  of  1860,  p.  787,  ^  12,)  under  which 
attempts  had  been  made  to  invade  the  sanctity  of  the 
domestic  hearth,  and  introduce  distmst  by  making  hus- 
band and  wife  witnesses  for  and  against  each  other.    At 
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the  time  of  the  trial  of  this  ca^  in  1857,  there  was  no 
foandation  for  any  snch  rule. 

The  entries  in  the  account  books  of  Mr.  Selden,  upon  an 
inspection  of  which  the  plaintiff  determined  the  date  of 
the  instrument  of  1844,  and  corrected  or  refreshed  his 
memory,  were  admissible  in  determining  what  confidence 
was  to  be  placed  in  his  statement.  In  connection  with 
the  fact  testified  to  by  both  parties,  of  his  employment  in 
drawing  the  instrument,  and  the  production  of  the  draft 
of  a  settlement  prepared  by  him,  corroborating  thereby  the 
defendants  statement  as  to  the  purpose  and  contents  of 
the  instrument  thus  drawn,  they  were  valuable  adminicula 
of  evidence.  They  were  also  regularly,  although  perhaps 
indefinitely,  made  in  the  ordinary  course  of  business,  by  a 
deceased  person.  Had  they  been  very  precise  as  to  the 
contents  of  the  documents,  they  might  have  been  a  subject 
of  suspicion. 

The  legal  pbjections  being  thus  disposed  of,  it  remains 
only  to  determine  the  questions  of  fact.  The  only  real 
issue  affecting  the  i)laintiff's  right  to  aflBirmative  relief,  is 
the  contents  of  the  instrument  of  1844,  disposing  of  the 
profits  of  the  business  carried  on  by  the  defendant  Wil- 
liam B.  Moffat,  (hereinafter  designated  simply  as  the 
defendant.)  The  evidence  in  regard  to  all  other  matters  is 
only  important  as  shedding  light  upon  those  contents. 
The  relationship  of  the  parties,  the  defendant's  age,  early 
education  and  career,  the  plaintiffs  pecuniary  embarrass- 
ment, an<l  bankrupt  discharge,  his  transfer  of  his  recipes  to 
the  defendant,  and  the  consideration  of  such  transfer,  the 
interference  or  acts  of  both  in  the  business  in  question,  and 
finally  their  mode  of  life  for  seven  years  after  such  trans- 
fer, are  only  valuable  so  far  as  they  furnij^h  some  probar 
bility  in  regard'to  such  contents.  In  that  view,  they  show 
either  a  secret  trust  in  the  defendant  for  his  father's  benor 
fit,  out  of  the  reach  of  his  creditors,  all  that  time  confer- 
ring on  the  latter  a  right  to  a  definite  share  of  the  profits 
or  a  mere  claim  of  gratitude  and  filial  affection,  only 
morally  binding  on  the  son,  but  of  so  strong  an  influence 
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as  to  incline  him,  whenever  requested  so  to  do,  to  place 
his  relations  with  the  plaintiff,  in  regard  to  the  support  of 
himself  and  his  family,  on  a  more  precise  and  definite 
footing.  So,  too,  the  transactions  ot  the  months  of  June 
and  July,  1854,  between  the  parties  are  only  important  so 
far  as  they  illuminate  the  transactions  of  ten  years  before* 
and  determine  whether  the  parties  had  been  partners  dur- 
ing the  intervening  time.  They,  in  fact,  either  show  a  con- 
tinuation of  the  same  ready  disposition  by  the  defendant 
to  provide  by  formal  instruments  for  the  liberal  support 
of  his  father's  family,  whenever  required,  or  are  a  tardy 
recognition  of  the  plaintiff's  legal  rights  as  fixed  ten  years 
previously ;  and  do  reluctant  and  partial  justice  for  endan- 
gering them  by  his  destruction  of  the  documents  which 
created  them,  when  confided  to  his  filial  care  and  fidelity, 
and  that,  too,  only  when  wrung  from  him  by  the  expostula- 
tions and  denunciations  of  an  indignant  and  outraged 
parent  and  benefactor. 

No  intendment  can  of  course  be  made  in  favor  of  any 
person  in  reference  to  the  contents  of  the  instrument  of 
1844,  by  reason  of  their  destruction  by  the  defendant, 
except  such  person  is  proved  to  have  been  interested. 
The  only  proof  of  the  plaintiff's  interest  is  his  testimony, 
and  perhaps  that  of  Mr.  Kissam,  presently  to  be  alluded 
to.  If  his  testimony  is  more  reliable  than  the  defendant's, 
we  have  sufficient  positive  proof  of  such  contents  without 
any  presumption ;  if  not,  it  would  be  established  that  he 
had  no  interest. 

Both  parties  agree  that  the  canceled  instrfiment  of 
1844  was  a  disposition  of  rents  and  profits.  The  only 
questions  respecting  it  were  whether  it  was  absolute  or 
conditional,  and  for  the  benefit  of  the  plaintiff  or  of  his 
family.  Within  a  month  before  it  was  executed,  the 
plaintiff  had  executed  a  new  assignment,  in  place  of  a 
lost  one  executed  seven  years  before,  of  the  secret  and 
recipes,  whose  use  was  to  form  the  subject  of  the  intended 
business.  By  the  rentals  in  that,  it  appeared  that  the 
defendant  had  thus  far  furnished  the  ^treasonable  sum 
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for  the  svfpart  of"  Ids  father  and  his  family  so  loug  as  be 
gave  his  services  in  carrying  on  the  business  which  was 
the  consideration  for  the  original  assignment  Upon 
that,  the  defendant  was  bound  by  an  implied  covenant  to 
furnish  that  support  so  long  as  the  plaintiff  gave  such 
services ;  but  the  death  of  the  latter  would  put  an  end  to 
the  obligation.  It  would,  therefore,  have  been  a  matter 
of  some  consequence  at  any  time  to  place  the  support  of 
the  family  beyond  the  reach  of  such  contingency. 

The  plaintiff  could  not  have  delayed  a  proiM>sal  to  form 
a  partnership,  to  that  time,  by  reason  of  his  pecuniary 
embarrassments,  since  he  had  been  discharged  two  years 
before ;  just  after  which  he  took  from  the  defendant ' 
a  power  of  attorney,  and  acted  under  it  as  his  agent  for 
nearly  a  year,  while  the  latter  was  abroad.  The  plaintiff, 
during  that  time,  never  applied  to  the  defendant  either 
to  form  a  partnership  or  make  a  formal  provision  for  his 
family,  in  case  of  an  accident  to  the  defendant  in  his  stay 
abroad.  Nor  were  any  arrangements  made,  or  any  appli- 
cation to  the  defendant,  for  any^xed  provision  for  his 
father  or  his  family,  for  two  years  afterward,  until  Sep- 
tember, 1844.  On  the  first  of  that  month  his  father 
executed  the  second  assignment  before  mentioned,  trust- 
ing the  support  of  himself  and  his  family  to  the  obligation 
contained  in  it.  On  the  seventh,  the  defendant  executed 
his  will,  in  which  he  provided  solely  for  his  father's  family, 
which  was  read  over  to  the  plaintiff  when  the  October 
instruments  were  executed.  In  the  same  month  (Septem- 
ber) the  plaintiff,  as  he  testifies,  applied  to  his  son  to  make 
some  provision  for  his  mother  and  sisters.  He  was  him- 
self then  laboring  under  a  dangerous  and  alarming  illness, 
from  which  he  seemed  likely  to  die,  having  been  confined 
to  the  house  since  May  previous,  when  he  met  with  a 
serious  accident,  and  was  so  reduced  and  weak  as  to  be 
confined  to  his  bed,  and  unable  even  to  receive  and  hold 
the  papers  then  executed.  While  he  remained  in  that 
condition,  on  the  eighth  of  the  next  month,  (October,)  the 
defendant  executed  a  deed  of  trust  of  two  houses  in  Broad- 


496         CASES  m  THE  STJPBRIOE  OOXJET. 

Moffat  y.  MoffiiC  et  aL 

way  (371  and  375)  to  a  trustee,  in  tnist  for  his  mother  during 
her  life,  and  after  her  death  for  her  husband,  with  power 
to  him  first,  and  in  ease  of  his  default,  to  her,  to  appoint 
three  undivided  fourths  of  them  among  the  other  efaildren 
of  the  plaintiff,  conforming  in  that  respect  to  the  will  of 
the  defendant,  made  in  September  previous,  except  that 
in  case  of  his  surviving  his  parents,  he,  by  that,  disfposed 
of  all  his  property  in  trust  for  his  sisters.  At  the  same 
time,  and  <m  the  same  occasion,  the  instrument  in  contro- 
versy was  executed  and  delivered.  The  plaintiff  testifies 
that  both  those  documents,  after  being  executed,  were 
delivered  by  the  counsel  who  drew  them,  not  to  him  but  to 
liis  wife,  with  the  direction  to  take  care  of  them,  because 
they  were  valuable  to  her. .  She  locked  them  up  in  her 
bureau.  They  never  were  recorded.  The  plaintiff  never 
saw  them  or  inquired  for  them  for  two  years,  when  he  pro- 
posed to  put  them  in  his  son's  custody.  He  neglected 
then  to  inquire  after  them  for  eight  years;  no  change 
having  taken  place  in  their  mode  of  life,  each  party 
taking,  as  before,  what  money  they  desired  from  the 
profits  of  the  business,  no  entries  toeing  made,  and  no 
accounts  stated,  rendered  or  required  of  the  partnership. 
The  defendant  resided  with  the  plaintiff,  and  the  latter 
supported  his  whole  family  from  the  profits  without  an 
account.  When  informed  of  the  destruction  of  the  sup- 
posed partnership  agreement,  the  plaintiff  only  i^marked 
that  the  defendant  had  no  right  to  do  it ;  it  was  a  saucy 
thing  for  him  to  do,  although  he  had  accused  him  the  day 
befoi'e,  in  reference  to  the  destruction  of  the  deed  of  trust, 
of  an  attempt  to  defraud  his  mother  and  sisters  as  well 
as  himself,  (the  plaintiff.) 

Upon  this  state  of  facts,  the  question  presents  itself, 
whether  the  instrument  disposing  of  half  of  the  profits  of 
the  busfness  for  some  time  was  for  the  same  purpose  and 
of  the  same  character  as  the  deed  of  trust  executed  simul- 
taneously or  not.  Did  it  make  the  plaintiff  a  partner  with 
the  defendant,  or  assign  such  profits  to  provide  for  his 
family  ¥    So  far  as  the  plaintiff's  right  to  any  relief  is  con- 
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eemed»  it  depends  upon  that  question,  the  duration  of  the 
appropriation  or  its  cbndilional  character  only  affects 
the  extent  of  that  relief.  The  condition  could,  in  fact, 
only  bear  upon  the  right  to  destroy,  as  the  right  of  action 
would  be  in  Mrs.  Moffat  and  her  daughters^ 

I  do  not  understand  the  plaintiff  as  undertaking  to 
testify  that  any  transfer  of  the  capital  stock  in  the  business 
was  made  to  him  in  the  agreement ;  he  says  expressly  that 
nothing  was  said  in  it  about  capital,  which  he  attempts  to 
explain  afterward  as  meaning  money.  So,  too,  I  do  not 
understand  the  defendant  as  testifying  that  any  condition 
that  such  iustrument  and  deed  were  to  be  void  if  his 
father  lived  five  years,  wa9  embodied  in  either  instrument 
then  executed. 

The  plaintiff  claims,  in  his  complaint,  that  lots  Nos.  371 
and  375  Broadway  were  agreed  to  be  conveyed  to  him  at 
the  time  of  making  the  partnership  agreement,  and  were 
in  fact  so  conveyed  to  him ;  that  the  partnership  profits 
were  invested  in  land,  whose  title  was  taken  in  the  name 
of  the  defendant,  but  whose  rents  and  profits  were  carried 
into  such  partnership  business;  that  the  defendant  had 
always  recognized  his  equal  interest  in  the  real  estate. 
Thus  making  it  appear  that  it  was  an  absolute  conveyance 
to  him.  So,  too,  as  he  stated  on  his  examination  as  a  wit- 
ness for  himself,  he  applied  to  the  defendant  merely  to 
settle  their  business  and  divide  their  property  before  his 
marriage,  to  prevent  any  difficulty  in  getting  the  wife  of 
the  latter  to  sign.  And  again,  after  the  defendant's  mar- 
riage, he,  the  plaintiff,  without  specifying  what  it  was, 
demanded  the  rest  of  his  property,  after  he  had  obtained 
a  deed  to  himself  of  Kos.  371  and  375  Broadway.  In  all 
this  he  made  no  mention  of  the  interest  of  his  family  under 
the  deed  of  trust  of  1844,  but  claimed  the  profits  as  his 
own,  except  when  he  charged  his  son  with  trying  to  cheat 
that  family.  He  clearly  was  not  entitled  to  any  gains  made 
out  of  the  rent  of  that  property  if  the  settlement  was  valid 
and  unconditional. 

But  in  fact  the  plaintiff  never  called  for  mj  accountiug. 
Bosw.— Vol.  X.       03 
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f  If  the  trust  deed  of  1844  was  uncooditioDal,  neither  party 

had  a  right  to  use  the  rents  of  the  houses  in  their  partner^ 
ship  business  at  any  time.  The  absolute  deed  to  the 
plaintiff  was  a  violation  of  the  rights  of  the  wife  and 
children,  onlylo  be  repaired  by  his  making  a  settlement 
upon  them  precisely  similar  to  that  in  the  missing  deed  of 
trust. 

The  plaintiff,  since  1844,  was  examined  as  a  witness  in 
three  different  suits  brought  by  the  defendant,  and  testified 
to  his  own  want  of  interest  in  the  business  since  1837.  In 
the  first,  (which  was  against  one  Lace,)  he  testified^  in  1846, 
that  he  had  no  interest  in  the  business  carried  on  at  335 
Broadway,  (the  defendant's  place  of  business,)  or  in  the 
event  of  that  suit ;  and  that  he  had  sold  out  all  his  interest 
to  his  son  in  1837.  In  the  second,  (against  one  Qreen,)  he 
testified  that  the  defendant  was  (then)  engaged  in  busir 
ness  on  his  own  account  solely,  and  was  not  connected 
with  any  other  person  in  prosecution  of  such  business, 
aud  that  he  (tlie  plaintiff)  was  not  interested  in  such  busi- 
ness. In  the  third,  (against  one  Phelps,)  he  testified  that 
since  March,  1837,  he  had  had  nothing  to  do  with  such 
medicines^  and  had  no  interest  therein  or  in  the  sale 
thereof  to  the  defendant  in  such  suit  As  such  actions 
referred  to  transactions  before  1844,  the  plaintiff  sought 
to  explain  his  testimony,  not  very  satisfactorily,  however, 
as  l)eing  only  intended  to  apply  to  such  transacticms, 
although  his  expressions  were  general 

The  testimony  of  Mr.  Kissam,  who  drew  the  instrument 
in  question^  does  not  aid  us  a  great  deal  in  determining  its 
contents.  He  says  he  drew  certain  deeds  and  articles  of 
copartnership  between  the  parties,  executed  in  the  fall 
of  1844.  *'  There  was  an  agreement  for  a  partnership — mr 
^^  joint  business — between  the  parties*  He  Tcnma  no(hi»§ 
*^fivriher  of  tf,  (han  Uiat  it  was  iettoeen  them.  He  did  not 
'*  recollect  its  diu*ation  or  the  interest  of  either^  except  that 
*'  the  business  was  to  be  carried  on  in  the  name  of  the 
''  defendant ;  the  plaintiff  was  to  be  a  silent  partner.  He 
*^  thought  it  referred  to  a  business  already  established ; 
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**  the  prcfiis  were  to  be  ihared  between  the  parties;  the  pro- 
"  portions  he  could  not  recollect/'  On  his  cros^-examina- 
tion  he  stated  that,  according  to  his  best  recollection^ 
snch  agreement  was  ^^made  as  part  of  an  arrangement 
**  between  the  plaintiff  and  defendant^  by  which  there  was 
**  to  be  a  provision  made  for  the  famiijfj  or  heirsy  or  next  of 
*'  kin  of  the  plaintiff,  in  the  event  of  his  death,  out  of  the 
*  "property  of  the  defendant.^* 

From  this  last  testimony  it  is  very  plain  that  the  agree-' 
ment  in  question  could  not  have  been  one  which  wonld 
have  terminated  with  the  death  of  the  plaintiff,  as  a  part- 
nership agreement  would  have  done.  It  is  also  in  the 
highest  degree  improbable  that  a  partnership  would  have 
been  formed  by  the  defendant  with  a  i>erson  in  the  Condi"* 
tion  in  which  the  plaintiff  then  was,  or  that  the  latter 
wonld  have  desired  to  form  one.  K  it  referred  to  the 
profits,  therefore,  at  all,  it  mast  have  been  an  assignment 
or  covenant  to  pay  absolutely  some  part  of  the  profits  to 
the  plaintiff  fbt  some  purpose,  which  was  the  support  of 
his  family.  The  plaintiff's  case  is  based  wholly  upon  a 
partnership,  not  an  assignment  interest ;  failing  that,  his 
complaint  should  have  been  dismissed. 

The  paramount  and  insuperable  difficulty  in  the  plain- 
tiff's whole  case,  is  that  in  his  account  of  the  transaction 
which  takes  the  provision  from  his  wife  and  children  and 
vests  it  in  himself,  he  is  unable  to  assign  any  reason  or 
motive  for  forming  a  partnership  in  October,  1844,  which 
would  not  apply  with  equal  or  greater  force  before ;  or  to 
explain  why  he  formed  one  when  in  so  precarious  a  con- 
dition of  health ;  besides  that,  he  does  not  state  why  he 
allowed  the  only  copy  of  an  executory  agreement  to 
remain  so  long  uninquired  after  in  the  hands  of  the  party 
by  and  with  whom  it  was  made ;  why  he  never  called  for 
any.  account  or  settlement  until  the  term  of  the  partner- 
ship, as  he  states  in  his  complaint,  had  expired,  and  why, 
even  then,  he  only  asked  for  a  division  of  real  estate.  He 
acted  neither  as  a  confiding  parent  nor  as  a  partner  anx- 
ious to  guard  against  accidents.    In  the  plaintiff's  com- 
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plaint  against  the  defendant,  in  the  action  brought  in 
August,  1854,  he  states  that  in  1844  and  for  several  years 
previous,  the  business  of  preparing  and  vending  the  medi- 
cines in  question  had  been  carried  on  by  him  and  his  son, 
in  the  name  of  the  latter,  but  for  their  joint  and  equal 
benefit,  and  that  sometime  in  that  year  articles  of  copart- 
nership, making  it  thus  a  n\ere  continuation,  were  signed 
by  them.    In  this  action  the  plaintiff  states  in  the  com- 
plaint, that  he  and  his  son  entered  into  a  partnership 
agreement  **for  certain  goad  and  sufficient  causes  and  con- 
^^ siderations  them  thereunto  respectively  moving"    On  his 
examination  as  a  witness  he  was  unable  to  give  any  rea- 
son why  he  had  never  claimed  any  interest  in  the  busi- 
ness from  his  discharge  in  bankruptcy  to  the  autumn  of 
1844,  and  yet  ask  for  it  then.     The  only  reason  he 
assigned  was  confidence  in  his  son ;  but  he  did  not  allege 
any  loss  of  that  confidence,  or  any  Impending  event  that 
might  render  a  partnership  useful  or  desirable  with  one  in 
whom  he  had  lost  confidence.    When  the  defendant  went 
abroad  in  1842,  his  father  acted  under  his  power  of  attor- 
ney without  asking  for  any  permanent  interest.     The 
plaintiff's  statement,  therefore,  is  simply  reduced  to  this : 
for  seven  years  he  confided  in  a  son  and  in  his  undertak- 
ing to  support  him  and  his  family ;  so  much  so  as  not  to 
ask  to  interfere  in  the  conduct  of  the  business  or  to  share 
in  the  profits  as  part  owner ;  suddenly,  after  two  years' 
release  from  pecuniary  embarrassment,  on  occasion  of  his 
son's  making  a  provision  for  his  mother  and  sisters  out  of 
the  property  he  had  accumulated,  and  as  part  of  a  general  • 
arrangement  to  provide  for  them,  as  testified  to  by  Mr. 
Kissam,  he  asked  and  received  from  his  son  an  agreement 
to  take  him  into  partnership  for  ten  years,  weak  and  pros- 
trated as  he  was,  which  partnership  was  altogether  likely  to 
be  speedily  dissolved  by  his  death.    The  defendant's  state- 
ments of  the  object  and  cause  of  executing  the  instru- 
ments, I  cannot  but  think  more  consistent  and  probable. 
Unless  the  destruction  of  the  instruments  of  1844  was 
willful  and  malicious,  there  is  no  room  for  the  presump- 


,      NEW  YOEK— APEIL,  1863.  601 

Moffat  y.  Moffat  et  al 

tion  usually  indulged  in  against  the  destroyer.  The 
prompt  and  frank  avowal  by  the  defendant,  even  accord- 
ing to  the  x)laintiff,  of  their  destruction,  without  equivo- 
cation or  evasion,  might  not  alone  have  saved  him  from 
the  consequences  of  the  crime  of  getting  into  his  posses- 
sion and  destroying  instruments  to  his  prejudice.  {People 
V.  CdU,  1  Den.,  120.)  The  subsisting  relations  between 
the  parties,  the  unvaried  mode  of  life,  the  .unbroken 
eonfldence  and  affection,  the  continuance  of  the  same 
patriarchal  plan  of  members  of  the  family  drawing  from 
the  same  purse,  as  before,  without  an  account  asked  or 
rendered,  the  restoration  of  the  plaintiff  to  health,  the 
provision  against  accidents  by  the  defendant's  will,  which 
remained  unchanged,  may  naturally  have  induced  the 
defendant  to  consider  those  old  documents,  which  had  not 
beeu  inquired  for  for  ten  years,  and  under  which  nothing 
had  been  done,  as  useless.  The  plaintiff's  remark,  when 
he  discovered  the  destruction  of  the  agreement,  was  too 
mild,  if  he  thought  the  defendant  meant  willfully  to 
destroy  the  evidence  of  his  liability.  The  Oourt  can 
hardly  be  expected  to  suspect  what  he  did  not.  I  think, 
therefore,  that  the  destruction  of  such  papers  was  not 
from  intention,  but  a  disbelief  in  their  value ;  equivalent 
to  an  accident,  and  not  raising  any  presumption. 

Bnt  even  if  there  were  no  extenuating  circumstances  to 
deprive  the  destruction  of  the  papers  in  question  of  the 
character  of  a  spoliation,  the  mere  destruction  or  withhold- 
ing an  instrument  will  not  always  supply  the  absence  of 
proof  of  its  contents,  or  corroborate  the  evidence  of  an  inter- 
ested witness  in  regard  to  them.  The  presumption  arising 
therefrom  may,  in  some  cases,  determine  the  general  charac* 
ter  of  a  paper  destroyed  or  withheld,  or  reduce  to  certainty 
what  is  equivocal,  vague  or  uncertain,  or  complete  what 
is  imperfect;  but  it  does  not  corroborate  whatever  the 
party  prejudiced  by  tile  destruction  may  testify  to  be 
the  contents.  The  document  in  this  case  omitted  to 
be  produced  is  stated  by  Mr.  Kissam  to  have  been  one  of 
several  to  provide  for  the  defendant's  mother  and  sisters, 
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and  is  claimed  to  have  l>een  destroyed  by  the  plaintiff's 
directions.  From  its  mere  non-productiou  we  cannot  pre- 
sume that  it  was  a  partnership  agreement  with  the  plain- 
tiff any  more  than  any  other  kind  of  agreement. 

The  widely  differing  accounts  of  the  transaction  in  June 
and  July,  1854,  between  the  parties,  as  given  by  them,  and 
the  degree  of  corroboration  they  severally  receive  from 
other  evidence,  are  important  in  fixing  their  relative  relia- 
bility  as  witnesses,  and,  of  course,  that  of  their  testimony 
}n  regard  to  the  contents  of  the  instrument  of  1844,  and 
the  right  of  the  defendant  to  a£Birmative  relief*  The  con- 
duct of  the  parties  and  the  nature  of  their  intercourse  at 
the  interviews  when  the  lease  and  annuity  were  discussed 
and  execqted,  is  particularly  important  At  that  time  the 
plaintiff,  as  he  states,  knew  nothing  of  the  non-existence 
of  the  deed  of  trust  and  the  other  instrument  of  1844 ;  be 
therefore  did  not  doubt  that  he  had  the  evidence  of  his 
rights  as  a  partner;  he  also  must  have  believed,  as  be 
states  iu  his  present  complaint,  that  the  term  of  the  part- 
nership bad  expired ;  he  knew  his  son  was  to  be  married 
within  a  week,  and  forthwith  demanded  of  him  a  settle^ 
ment  of  their  business  and  a  division  before  the  marriaget 
The  delivery  of  a  lease  for  life  of  a  valuable  house  occu- 
pied by  them  jointly,  and  the  annuity  of  five  thousand 
dollars  just  before  the  marriage,  ought  naturally  to  have 
produced  some  confidence  in  the  good  intentions  of  the 
defendant  after  marriage,  and  to  have  induced  a  parent 
i|ot  to  urge  him  on  the  eve  of  it  abniptly  to  settle  an 
account  of  ten  years  standing,  if  he  believed  him  to  intend 
to  act  honestly  or  fairly.  A  voluntary  and  cheerful 
acceptance  of  those  papers  would  give  color  to  the  exist* 
ence  and  continuation  not  only  of  that  confidence,  bat 
also  of  the  equally  friendly  mode  in  which  the  subsequent 
deed  would  probably  be  received. 

If  the  plaintiff's  anger  and  silispicion,  on  the  30th  of 
June,  for  the  supposed  evasion  by  the  defendant  of  any 
accountability,  be  laid  out  of  view,  the  suddenness  of  the 
former's  burst  of  passion,  immediately  after  the  return  of 
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the  latter  from  his  wedding  tour,  npoo  his  frank  avowal 
of  having  destroyed  an  unrecorded  settlement  of  his  prop- 
erty on  his  mother  and  sisters,  ten  years  old,  and  not  spoken 
of  for  eight  years,  during  which  time  the  rents  of  the 
settled  property  had,  with  the  plaintiff's  knowledge,  been 
risked  in  business,  becomes  inexplicable,  particularly  when 
we  consider  the  previous  relations,  mode  of  life  and  mutual 
conduct  of  the  parties.  That  storm  of  indignation  and 
reproach  becou^es,  in  turn,  equally  necessf^ry  to  account 
for  the  new  deed  to  the  plaintiff  of  the  settled  property. 
The  lawsuit  of  August  follows  swiftly  the  rupture  on  the 
26th  of  July,  growing  out  of  the  defendant  taking.in  his 
own  name,  instead  of  his  sisters',  a  title  he  had  promised 
to  place  in  his  father's.  That  rupture  is  rendered  immi- 
nent by  the  neglect  of  the  defendant  to  transfer  some 
other  property  to  the  plaintiff,  the  indignation  aroused  on 
the  discovery  of  the  loss  of  the  deeds,  and  denunciation 
of  tl^  defendant  after  his  marriage,  and  expression  of 
dissatisfaction  before.  All  this  seems  necessary  to  account 
for  the  rapid  progress  of  alienation  between  a  father  and 
son  who  had  lived  together  over  a  third  of  a  century  in 
amity.  In  one  short  month  a  son,  living  in  harmony  with 
his  father,  in  a  house  bought  by  himself,  and  allowing  the 
latter  to  take  what  he  pleased  from  the  profits  of  hhi  busi- 
ness, without  stint  or  account,  who  refused  scarcely  any- 
thing demanded,  settled  the  house  he  lived  in  on  his 
parents,  and  conveyed  a  valuable  piece  of  property,  is  sus- 
pected of  dishonesty,  denounced  as  a  cheat,  broken  with 
and  brought  into  a  court  of  justice  by  his  father.  The 
truth  of  the  whole  of  that  picture  depends  upon  the  plain- 
tiff's belief  of  the  defendant's  sinister  purpose  in  not 
arranging  matters  with  him  before  the  marriage,  his  exhi- 
bition of  that  belief  in  his  demeanor  towards  him,  and  the 
degree  of  spontaneity  in  accepting  the  lease  and  annuity. 
The  plaintiff  alleges  when  those  instruments  were  pre- 
sented to  him,  although  he  admits  they  were  read  to  him, 
that  he  exhibited  considera\)le  temper ;  that  he  refused  t6 
receive  them ;  that  he  told  the  defendant  he  had  no  busi- 
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Bess  to  give  bim  the  lease  of  a  bouse  wbich  he  knew  the 
plaintiff  bad  as  much  right  to  as  be  (the  defendant)  had ; 
also,  that  be  never  made  any  objection  to  any  clause  in 
the  lease,  and  that  there  was  but  one  interview.  Mr. 
Burchard  testifies  there  were  two  interviews ;  that  lie 
explained  the  papers  to  the  plaintiff,  who  objected  to  a 
clause  preventing  him  from  conveying  bis  interest  without 
his  son's  consent ;  that  he  took  them  away  and  made  an 
appointment  f^r  next  day;  drew  a  new^ lease  with  the 
objectionable  clause  omitted ;  also  a  new  annuity  deed ; 
called  again  with  Mr.  Jarvis,  the  commissioner ;  had  them 
executed  in  the  plaintiff's  presence,  and  delivered  them  to 
him;  he  beard  no  sudi  remark  as  the  plaintiff  swears 
to,  and  evidently  did  not  perceive  any  ill  feeliog ;  he  even 
testifies  to  friendly  conversation  between  the  parties.  Mr. 
Smith,  who  was  present,  perceived  no  unfriendly  feeling, 
and  Mr.  Jarvis  testifies  to  the  explanation  of  the  papers. 
The  defendant's  testimony  is  also  adverse  to  the  plaii^tiff's 
statement.  The  plaintiff's  treatment  of  the  defendant  on 
his  marriage,  his  permitting  him  to  return  to  bis  bouse, 
the  continuance  of  friendly  feeling,  as  evidenced  by  the 
letter  of  the  26tb  of  July,  are  hostile  to  the  plaintiff's 
narrative  of  his  conduct,  in  the  interview  of  the  30th  of 
June,  unless  he  be  of  an  irascible  and  impatient  temper; 
if  sc^  his  statement  of  an  interview  in  which  it  might  be 
aroused,  is  greatly  to  be  distrusted.  But  in  all  tbo  plain* 
tiff's  testimony  there  is  not  an  expression  of  the  defendant's 
indicating  an  intention  to  do  anything  short  of  full  justice; 
not  a  disrespectful  word ;  not  even  an  answer  to  the  tor- 
rent of  reproach  on  the  discovery  of  the  destruction  of  the 
deed  of  trust  of  1844.  He  gave  the  plaintiff  the  new  deed 
the  next  day.  There  is,  therefore,  no  evidence  in  the  case 
to  sustain  the  plaintiff's  theory  of  bis  early  discovery  of 
the  defendant's  endeavor  to  defraud  him ;  his  expression 
of  dissatisfaction  at  it,  and  bis  having  wrung  the  deed  of 
1854,  or  the  other  iostruments,  from  bim,  by  denunciatioDS 
and  reproaches.  It  is  not  neceWry  to  furnish  a  theory  to 
account  for  his  mistake,  if  it  be  one ;  it  is  only  necessary 
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to  show  that  the  defendant's  statement  is  more  consistent 
with  probability,' and  corroborated  by  other  witnesses  in 
material  points. 

I  am  fully  satisfied,  therefore,  that  the  iastrament  exe- 
cnted  in  the  fall  of  1844,  disiK)sing  of  the  profits  of  the 
defendant's  business  for  a  limited  time,  in  the  midst  of 
the  plaintiff's  prostration  by  sickness,  and  alleged  to  be 
delivered  to  his  wife  as  valuable  to  her,  along  with  a  deed 
of  tmst,  as  part  of  an  arrangement  for  the  support  of  her- 
self and  her  family,  was  not  a  partnership  agreement.  In 
all  other  respects,  I  concur  with  the  opinion  delivered  at 
Special  Term,  and  subscribe  to  the  reasonings. 

I,  thereforet  am  in  favor  of  affirming  the  judgment  at 
Special  Term,  with  costs. 


Qeobqe  PfiQiiAM,  Plaintiff  and  Bespondent,  v.  Joseph 
Oabson  et  ahj  Defendants  and  Appellants. 

1.  Goods  consigned  to  factors  for  sale,  and  by  them  stored  in  the  custody  of 
a  warehouse  keeper  who  is  employed  by  them,  and  is  ignorant  as  to  the 
ownership  of  the  goods,  are  still  in  the  possession  of  the  factors  within  the 
meaning  of  section  3  of  the  factor's  act 

2.  The  word  "  possession  "  in  that  act  means  such  control  of  or  dominion  orer 
merchandise,  as  to  enable  a  factor  rightfully  to  take  possession  of  it  with- 
out the  aid  of  any  new  authority  or  document  furnished  by  the  ownerd,  in 
tontradistinction  to  a  right  derived  from  documentary  evidence  furnished 
by  the  owners,  or  obtained  by  factors,  by  means  of  their  right  of  possession 
of  the  goods.  • 

3.  Hence,  where  factors  to  whom  merchandise  is  consigned  by  the  owner,  for 
sale,  with  bills  of  lading  making  it  deliverable  to  them,  receive  the  mer- 
chandise and  store  it  according  to  the  usage  of  business,  with  a  storekeeper 
employed  by  themselves,  taking  his  receipts  in  their  own  name,  both  the 
virtual  control  of  the  merchandise  in  question,  by  the  factors,  and  the  docu- 
mentary evidence  of  such  control,  title  or  right  of  possession  held  by  them 
with  the  owner's  assent,  are  such  as  to  enable  them  to  make  a  valid  pledge 
of  such  merchandise. 

4  The  provisions  of  such  statute,  which  declare  that  a  factor  intrusted 
merely  with  documentary  evidences  of  title  to  merchandise,  (without  speci- 
fying any  purpose  thereof,  or  authority  to  him  to  dispose  thereof,)  or  with 
the  possession  of  it  for  the  sale  or  other  disposition  thereof,  shall  be  deemed 
Bosw. — ^VoL.  X.      64  . 
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the  true  owner  thereof  so  far  as  to  give  validity  to  his  contracts  made  with 
third  persons  for  money  advanced,  or  written  obligations  given  by  them 
'^on  the  faith  thereof,"  intend  to  refer  merely  to  such  possession  of  goods 
and  evidences  of  title  as  that  alone  on  whose  faith  such  advances  are  to  be 
made.    (MonblIi^  J.^  dissented.) 

5.  "  On  the  faith  thereof/'  u^d  in  such  connection  in  such  statute,  does  not 
mean  merely  reliance  on  such  goods  as  a  means  of  security,  but  reliance  on 
such  factor's  possession  of  them  or  the  evidences  of  title  thereto,  as  conclu- 
sive evidence  in  the  absence  of  notice  of  anything  to  the  contrary,  of  the 
possession  of  such  factor  of  sufficient  authority  under  the  statute  to  make 
the  disposition  actually  made  by  him  of  such  goods.  (Mokelx^  J.,  dis- 
sented) 

C.  As  such  statute,  where  the  factor  is  intrusted  only  with  the  possession  of 
the  goods,  requires  him  to  have  an  authority  to  sell  or  to  pledge,  in  addition 
to  such  possession,  in  order  to  make  a  sale  or  pledge  on  the  faith  of  such 
possession  binding  on  his  principal,  the  contract  can  only  be  invaUdated 
by  the  non-existence  of  both  of  such  powers ;  either  being  sufficient  Con- 
sequently the  only  circumstance  to  disprove  reliance  on  such  possession  as 
evidence  of  proper  authority,  is,  knowledge  by  the  purchaser  of  such  entire 
want  of  statutory  authority,  or  of  circumstances  sufficient  to  put  him  upon 
inquiry,  and  naturally  leading  to  its  discovery.     (Monell,  J.,  dissented.) 

7.  As  such  statute  confirms  sales  and  pledges  by  a  factor,  although  not 
expressly  within  the  scope  of  his  authority;  the  mere  notoriety  of  his 

I  employment  as  a  factor  or  even  his  avowal  of  it  in  a  particular  case,  is  no 

I  disproof  of  his  possession  of  the  requisite  authority,  to  make  his  disposition 
of  the  goods  in  question  bindmg  on  the  owner ;  nor  is  it  a  circumstance  to 
put  the  purchaser  or  pledgee  on  inquiry  as  to  the  exact  nature  of  his  autiior- 
ity.     (MoMELL,  J.,  dissented.) 

(Before  Robertson,  White  and  Mokell,  J.  J.) 

Heard,  November  4,  1862;  decided,  April  25,  1863. 

This  was  an  appeal  by  the  defendants  from  a  judgment 
in  favor  of  the  plaintiff,  and  also  from  an  order  denyiug  a 
new  trial,  entered  on  the  verdict  of  the  Jury. 

In  the  year  1857,  George  Pegram,  the  plaintiff  and 
respondent,  was  a  produce  and  grain  merchant  in  St.  Louis, 
Missouri,  and  the  defeudauts,  Joseph  Oarson  and  HazeUiDe 
G.  Vickery,  were  commission  merchants  and  dealers  in 
produce  in  the  City  of  New  York,  In  June  and  July, 
1857,  the  plaintiff  shipped  to  New  York,  consigned  to  the 
firm  of  Starling,  McGulloh  &  Go.,  of  that  city,  a  large 
quantity  of  com,  which  was  received  by  that  firm,  who 
were  commission  merchants,  although  they  dealt  to  some 
extent  in  provisions,  &c.,  on  their  own  account 
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The  bills  of  lading  expressed  that  the  shipment  was  for 
account  of  Mr.  G.  Pegram,  care  of  StarliDg,  McOulloh  & 
Co.,  New  York.  The  plaintiff,  by  his  letters  of  instruction! 
authorized  Starling,  McGuUoh  &  Go.,  as  his  factors,  to 
sell  the  corn,  directing  them,  however,  not  to  force  or  sacri- 
fice it.  Starling,  McOulloh  &  Go.  stored  it,  and  they  took 
the  warehouse  receipts  in  their  own  names.  They  subse- 
quently pledged  a  large  quantity  of  the.  corn  with  the 
defendants,  by  assigning  to  them  warehouse  receipts 
therefor,  as  security  for  an  advance  by  the  defendants  of 
money  and  notes  to  Starling,  McOulloh  &  Go. 

This  action  was  brought  by  the  plaintiff  to  recover  pos- 
session of  the  com  so  pledged,  and  the  question  was 
whether  the  defendants,  by  means  of  the  pledge,  had 
obtained  the  right  to  hold  the  com  as  against  the  true 
owner,  the  plaintiff. 

Tire  cause  came  on  for  trial  before  Mr.  Justice  Woodrufb' 
and  a  Jury,  on  May  dth,  1860. 

The  Justice,  in  his  charge  to  the  Jury,  instructed  them 
that  "  if  Garson  &  Go.  had  notice  when  they  made  their 
advances,  that  Starling,  McOulloh  &  Go.  were  not  the 
owners,  they  acquired  no  title,  by  virtue  of  the  pledge,  to 
bold  the  property  against  tluB  actual  owner.    •    •    • 

"Actual  notice  in  terms  is  not  indispensable. 

"  If,  from  the  facts  and  circumstances,  Mr.  Garson  had 
reason  to  believe  that  some  other  person  than  Starling, 
McOulloh  &  Go.  was  the  owner  of  the  corn,  or  if  the 
facts  and  circumstances  attending  the  transactions  were 
such  as  would  have  caused  a  mau  of  ordinary  prudence 
and  caution  to  believe  that  Starling,  McOulloh  &  Go.  were 
not  the  owners,  and  thus  have  put  him  on  his  guard  ;  then 
the  defendants  would  be  chargeable  with  notice  on  that 
ground,  and  they  cannot  hold  the  com  pledged  to  them 
nnder  such  circumstances.    •    •    • 

"  Starling,  McOulloh  &  Go.  did  not  hold  and  transfer 
to  the  defendants  such  a  possession  of  the  property  as  will 
enable  them  to  defend." 

To  these  instructions  the  defendants'  counsel  excepted* 
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The  Jury  found  a  verdict  for  the  plaintiff,  and  a  motion 
for  a  new  trial  having  been  made  at  Special  Term,  and 
denied,  and  judgment  having  been  entered,  the  defendants 
appealed. 

C.  0' Conor  J  for  defendants,  appellants:  — 
As  to  the  point  that  the  factors  had  possession  of  the 
goods  within  the  statute,  cited.  Per  Erle,  J.,  in  6^ El.  & 
BL,  734;  Id.,  in  1  El.,  Bl.  &  EL,  455 ;  Per  Cbompton,  J., 
in  6  El.  &  BL,  735 ;  Dbnio  J.,  17  N.  Y.  R.,  257 ;  Eegina  v. 
Smith,  (33  L.  &  Eq.,  531 ;)  Year  Book  Trin.  T.  ed.  2,  p.  490, 
by  Maynard ;  Patten  v.  Thompson,  (5  M,  &  Selw.,  358 ;) 
Einhch  v.  Craig,  (3  T.  E.,  119,  783 ;)  Young  v.  Sitchins,  (6 
Ad.  &  E.  N.  S.,  (>09,)  and  cases  cited ;  Pierson  v.  Post,  (3  Cai^ 
175  j)  Jennings  v.  Merrill,  (20  Wend.,  11 ;)  2>'  Wolf  v. 
Harris,  (4  Mason,  533 ;)  Richards  v.  Symons,  (8  Ad.  &  EL 
N.  S.,  93.) 

As  to  the  question  of  the  existence  and  effect  of  notice, 
cited,  3  R.  S.,  5th  ed.,  76,  §  3 ;  Stevens  v.  Wilson,  (6  Hill,  512 ; 
S.  C,  3  Den.,  472  ;)  Jones  v.  Smith,  (1  Hare,  43 ;  S.  C.  on 
Appeal,  1  Phillips,  244 ;)  Ware  v.  Egmont,  (31  Eng.  L.  & 
Eq.,  97 ;)  Goodman  v.  Simonds,  (20  How.,  U.  S.  E.,  343, 
867 ;)  Espin  v.  Pemberton,  (23^ond.  J.  R.,  65 ;)  Williamson 
V.  Brown,  (15  N.  Y.  R.,  362 ;)  West  v.  Meid,  (2  Hare,  257 ;) 
Stuyvesant  v.  Hall,  (2  Barb.  Gh.,  159 ;)  Cothay  v.  Sydenham, 
(2  Bro.  0.  0.,  393.) 

• 

J.  C.  Carter,  for  piaintiff,  respondent :  — 

Cited,  4  Geo.  4th,  c.  83 ;  6  Geo.  4th,  c.  94 ;  5  and  6  Vic, 
c.  39 ;  Navulshaw  v.  Brownrigg,  (2  De  Gex.,  M.  &  G.,  441 ;) 
Laws  of  1830,  ch.  179,  p.  203;  Stevens  v.  Wilson,  (3  Den., 
482 ;  S.  C,  6  Hill,  514.) 

By  THE  OouBT — RoBBRTSON^,  J.  The  correspondence 
between  the  plaintiff  and  his  agents,  (Starling,  McOulloh 
ft  Co.,)  particularly  his  letter  of  the  11th  of  August,  direct- 
ing them  '^  to  sell  to  the  best  possible  advantage  on  arrival,^^ 
fully  establishes  their  authority  to  sell ;  thus  giving  them 
at  least  one  of  the  powers  mentioned  in  the  third  section 
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of  the  New  York  factors'  act.  (3  E.  S.,  76,  6th  ed. ;  N.  T. 
Sess.  Laws  of  1830,  p.  203.)  Whether  any  private  restric 
tioDS  as  to  price,  time,  mode,  or  any  other  qualifications  of 
the  power  affect  it  under  that  statute,  will,  if  necessary,  be 
considered  hereafter*  ^ 

The  absoluteness  of  the  control  of  such  agents  over  the 
merchandise  in  question  is  established  by  the  course  of 
dealing  between  them  and  the  plaintiff;  by  their  con*> 
stantly  making  advances  beyond  the  value  of  any 
property  of  his  in  their  possession ;  relying  upon  and 
employing  consignments,  as  they  arrived,  to  reimburse 
themselves ;  and  by  their  constant  delivery  of  other  articles 
similarly^consigned  to  them  to  persons  to  whom  they  sold 
them.  Whether  the  deposit  by  them  of  the  corn  in  ques- 
tion, with  a  storekeeper  of  their  own  selection,  deprived 
them  in  law  of  that  control  or  possession,  will  also  be  con- 
sidered  hereafter. 

A  custom  and  usage  in  regard  to  factors  taking  receipts 
in  their  own  name  from  a  storekeeper  with  whom  they 
have  deposited  goods,  as  well  as  the  faith  reposed  in  such 
receipts,  is  established  by  the  testimony  of  two  grain  deal- 
ers, (Dows  and  Herrick,)  as  well  as  one  of  the  defendants, 
(Carson.)  Herrick  testified  that  they  took  ''no  other 
vouchers  but  the  receipts ;  *'  Dows,  that  **  it  is  custonia/ry 
to  advance  money  on  tJie  wa/rehouse  receipts*  The  defendant 
testified  as  to  the  general  custom,  and  the  storekeeper  with 
whom  the  cargoes  were  stored  that  they  required  orders 
from  the  original  storer.  Upon  these  points  there  is  no 
conflict  of  evidence. 

Actual  custody  of  the  merchandise  advanced  upon,  or 
possession  of  documentary  evidence  of  a  right  of  posses- 
sion or  title  to  it,  is  material  under  the  statute  in  question. 
It  is,  therefore,  proper  to  state  what  may,  fromi  the  forego- 
ing conclusions,  and  the  evidence  in  the  cause,  be  consid- 
ered to  be  undisputed  facts,  having  a  bearing  upon  a  right 
of  the  defendant's  to  retain  such  possession  in  addition  to 
those  considered  to  be  so  by  the  learned  Judge  on  the  trial. 
They  are :  (1st.)  The  plaintiff's  forwarding  to  his  agents 
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bills  of  lading  of  the  goods,  which  made  them  deliverable 
to  the  latter  at  the  Atlantic  docks^  (2d.)  His  anthority  to 
them  to  sell.  (3d.)  Their  sale  and  delivery  of  some  of  such 
goods  withouj}  storing.  (4th.)  Their  praetiee  of  advances 
to  the  plaintiff  on  the  faith  of  future  consignments.  (5th.) 
The  nsage  of  faetOFs  to  deposit  goods  so  consigned  to 
tbem,  in  their  own  names  and  subject  to  their  own  orders 
exclusively,  and  lastly,  the  ability  of  the  defendants  to 
take,  and  their  actual  taking,  possession  oi  tlie  com,  with- 
oot  interruption,  on  their  surrender  to  the  storekeepers 
employed  by  the  plaintiff's  agents,  of  the  receipts  of  the 
former,  indorsed  to  the  defendants  by  the  latter. 

The  only  facts  considered  as  material  and  undispnted  on 
the  trial  by  the  learned  Judge  in  his  charge  were :  First, 
The  plaintiff's  ownership  of  the  merchandise  in  coatro- 
versy,  and  his  consignment  of  it  to  Starling,  McOuUoh 
and  Co., his  factors;  and,  Secondly,  The  obtaining  advances 
by  the  latter  upon  it,  by  depositing  the  receipts,  which 
they  had  taken  in  their  own  name  from  the  storekeeper 
with  whom  they  had  stored  the  cargoes.  The  only  ques- 
tions submitted  to  the  Jury  were,  in  substance:  First,  Did 
the  defendants,  on  the  faith  of  the  receipts,  advance  any 
money  to  the  plaintiff's  factors?  Secondly,  Was  sudi 
firm  intrusted  with  such  receipts  by  the  plaintiff  within 
the  meaning  of  the  before  mentioned  ••  Factor's  Act,"  (2 
B.  S.,  76,  5th  ed.;)  and.  Thirdly,  Had  the  defendants  reason 

to  believe,  from  the  facts  and  circumstances  attending  the 
transaction,  or  were  they  such  as  to  induce  a  man  of  ordi- 
nary prudence  to  believe  that  some  x>6rson  other  than  the 
plamtiff's  factors  (Starling,  McGulIoh  &  Co.)  owned  the 
goods  ?  He  altogether  withdrew  from  the  consideration  of 
the  Jury  the  question  whether  the  defendants  made  their 
advances  on  the  faith  of  the  possession  of  the  goods  them- 
selves; but  instructed  them  that  the  defendants  were 
chargeable  with  notice  or  knowledge  of  the  want  of  owner- 
ship by  the  factors,  if  they  should  answer  the  third  ques- 
tion in  the  affirmative. 
By  withdrawing  the  question  of  possession  of  the  goods 


<* 
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from  the  Jury,  the  learned  Jadge  evidently  held  that  there 
was  no  evidenee  of  such  possession  as  xf  as  required  by  the 
statute  in  question,  and,  by  permitting  the  Jury  to  deter^ 
mine  notice  of  want  of  ownership  by  the  factors,  that  such 
Dotke  was  fatal  to  the  defendants'  claim  for  advances.  If 
such  notice  was  material,  the  right  to  infer  it  from  circum- 
stances waj^  probably  correct.  (Navubhatp  r.  Brownrigg^ 
2  De  G.,  M.  &  G.,  441.)  But  such  instructions  would 
be  erroneous  if  the  factors,  (Starling,  McCuUoh  &  Oo.,)  at 
the  time  of  the  advances,  h<ad  such  possession  of  the  goods 
as  the  statute  contemplated,  and  the  advances  were  made 
on  the  faith,  not  of  their  absolute  ownership  of  the  goods, 
but  of  merely  a  right  to  dispose  of  such  ownership.  In 
such  case,  knowledge  of  want  of  ownership  aloae,  would 
not  be  sufficient* 

The  instruction  in  regard  to  the  possession  of  the  mer- 
chandise in  question  was  undoubtedly  given  through 
deference  to  the  doctrine  laid  down  in  Bonito  y.  Mmquera^ 
(2  Bosw.,  201,)  decided  at  a  General  Term  of  this  Court. 
The  governing  principle  of  that  case,  however,  has  since 
been  ov^tumed  by  the  more  recent  case,  decided  by  the 
Court  of  Appeals,  of  Cartwright  v.  Wilmerding^  (24  N.  T. 
£.,  521.)  In  the  first  mentioned  case,  some  of  the  defend- 
ants were  consignees  of  goods  from  abroad,  with  authority 
to  sell  them.  Such  goods  had  been  stored  in  a  warehouse 
of  the  United  States  government,  and  no  duties  had  been 
paid  upon  them.  And  although  sueh  defendants  had  in 
their  possession,  besides  the  bill  of  lading,  the  receipt  of 
the  warehouse  keeper,  and  a  Custom  House  license  to 
withdraw  the  goods  on  paying  the  duties,  they  were  held 
not  to  have  such  i)ossession  of  the  goods  or  to  hold  sudi 
documents  of  title  as,  under  the  statute,  to  give  the  other 
defendants,  to  whom  they  had  pledged  the  goods  for 
advances,  any  lien  thereon.  To  sustain  that  view,  it  was 
further  held,  that  the  custody  of  the  goods  by  the  United 
States  officers,  as  security  for  duties,  reduced  the  con- 
signees' possession,  or  their  right  to  it,  by  virtue  of  the  bill 
of  lading,  to  one  merely  constructive,  as  contrasted  with 
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an  actual  one  assumed  to  be  intended  by  the  statute,  and 
also  prevented  the  documents  held  by  them  from  being 
intrusted  to  them  as  factors,  as  required  therein.  Both 
these  principles  were  overruled  in  the  last  mentioned  case 
in  the  Court  of  Appeals.  The  learned  Judge  who  deliv- 
ered the  opinion  of  that  Court  in  that  case  held,  that  what 
he  termed  ''  possession  in  law"  was  sufficient  to  satisfy  the 
requisition  of  the  statute,  and  that  the  mere  detention  of 
the  goods  by  the  United  States  officers  for  duties  did  not 
take  such  possession  away  from  the  factors.  On  that 
point,  starting  with  the  self-evident  proposition,  that  the 
**  possession  in  law  of  the  goods  was  in  the  factor,  unless 
it  was  in  some  one  else,"  he  argued  that  "  the  legal  pos- 
session must  be  either  in  the  person  who  placed  (hem  in  the 
warehouse  or  in  the  keeper  of  it ;  that  the  latter  is  to  be 
ooMidered  to  ie  the  agent  of  such  person  ;"  and  that  so  £Eir  as 
the  carrier  is  concerned,  in  whose  actual  keeping  such 
goods  last  were,  he  has  nothing  further  to  do  with  them 
when  *'  the  transitus  is  ended  "  by  depositing  them  in  such 
warehouse;  that,  without  regard  to  the  statute  under 
consideration,  the  factors  ^*  were  in  legal  possession  of  the 
goods  subject  to  the  government  lien ;  and,  under  the  sta* 
tute^  they  were  either  in  possession  of  the  goods  or  of  a 
document  of  title  mentioned  in  the  act ;"  and  whicheva 
they  had  they  were  intrusted  with  it  within  the  meaning 
of  the  act.  The  actual  difference  of  views  between  this 
Court  and  those  of  the  Court  of  highest  resort,  turned, 
therefore,  first,  upon  the  effect  of  the  custody  by  United 
States  officers  to  deprive  factors  and  consignees  of  actual 
possession,  so  as  to  render  their  possession  (if  any)  not 
such  as  was  recognized  by  the  statute;  and,  secondly, 
upon  the  necessity,  in  such  case,  of  being  furnished  with 
documentary  evidences  of  title  or  right  of  possession 
emanating  from  the  owners.  This  Court  evidently,  in  the 
case  just  cited,  held  the  statutory  possession  of  goods  by 
factors  to  be  nothing  less  than  manual  prehension  or  phy- 
sical dominion,  and  the  documentary  evidence  required 
by  it  to  be  such  as  owners  furnished  directly  to  their 
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factors.  If  the  last  were  so,  of  coiirsOt  factors  could 
never  obtain  advances  on  goods  consigned  to  them,  unless 
stored  in  warehouses  of  which  they  were  possessors  and 
occupants.  The  appellate  Oourt,  however,  declared  the 
deposit  of  goods  in  the  warehouse  of  the  United  States, 
under  control  of  their  officers,  to  be  *'  a  mere  restraint  on 
removal,  not  interfering  with  the  right  of  poMsession^^^  and 
held  that,  upon  either  that  ground  or  that  the  Custom 
House  documents  were  tho^  intended  by  the  statute,  the 
lien  for  advances  was  protected. 

I  cannot  but  thiuk  (as  I  hope  presently  to  be  able  to 
show)  that  a  misapprehension  or  insufficient  examination 
of  the  cases  of  PhiUips  v.  Hulh,  (6  Mees.  &  W.,  572 ;  ^S^. 
a,  12  01.  &  Fin.,  356,)  and  Mar^ld  v.  PhOUps,  (9  Gl.  Ss 
Fin.  A.  0.,  609 ;  S.  C,  14  Mees.  &  W.,  665,)  led  to  the 
erroneous  views  taken  in  Bonito  v.  Mosquera,  of  the  ori- 
gin and  nature  of  the  documentary  evidence  required  by 
the  statute,  so  far  as  they  warrant  the  inference  that  its 
third  section  was  confined  to  actual  possession  or  docu- 
mentary evidence  of  a  right  to  it,  emanatiug  Exclusively 
from  the  owners.  Particularly^  as  in  that  very  case  the 
eminent  Judge  who  gave  the  opinion  of  this  Court  con- 
ceded that  such  section  was  intended  to  embrace  every 
mode  by  which  possession  could  be  delivered  or  title  trans- 
ferred, even  while  he  held  the  stoppage  in  the  Custom 
House  to  be  a  hindrance  to  both.  The  English  cases  last 
alluded  to  turned  upon  a  distinctive  provision  or  feature 
of  the  English  factors'  act,  which  is  not  retained  in  ours, 
noticed  specially  in  another  case  by  eminent  authority  as 
the  ground  of  such  decisions.  I  may  also  remark  here, 
incidentally,  that  the  cases  of  Zaohrisson  v.  Ah^nan^  (2 
Saudf.  S,  C,  68,)  Stevens  v.  WUsoHy  (6  Hill,  512 ;  8.  C,  3 
Denio,  472,)  and  CaviU  v.  HiU,  (4  Denio,  327  ;  S.  C,  2  Seld., 
374,)  will  also  be  found,  upon  examination,  to  have  pro- 
ceded  upon  entirely  other  grounds  than  the  necessity  of  a 
physical  custody  of  the  goods  by  factors,  in  order  to  ren- 
der advances  to  them  valid  liens;  as  authority  for  which 
last  position  they  are  cited  in  Bonito  v.  MosqueriL 
Bosw.— Vol.  X.       S5 
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Even  without  applying  to  this  case  the  decision  in  Cart- 
taright  v.  Wiimerdingy  {ubi  sup.,)  I  am  entirely  unable  to 
discover  from  any  evidence,  when,  in  what  way,  or  by  what 
means,  the  plaintiff's  factors  lost  the  possession  of  the 
goods  in  controversy,  which  they  had  acquired  by  their 
delivery  to  them  on  the  wharf,  under  the  bills  of  lading. 
Although  directed  by  the  plaintiff  to  store  them,  the  place 
of  storage  was  to  be  of  their  own  selection.  If  they  ever 
abandoned  that  possession,  they  lost  all  their  lien  for 
advances,  {Patten  v.  Tliompson,  5  M.  &  Seld.,  358 ;  Kirir 
lock  V.  Craig,  3  T.  E.,  119,  783,)  which  it  is  not  to  be 
presumed  they  ever  did.  The  depositary  neither  knew  nor 
recognized  any  other  owners  than  those  from  whom  he 
received  the  goods,  in  whose  name  he  gave  receipts,  and 
upon  whose  order  he  delivered  them  to  the  defendants. 
The  factors  must  have  had  a  right  and  authority  to  make 
delivery  of  what  was  sold  by  them,  and  the  storekeeper 
could  not  rightfully  question  such  delivery.  They  were  in 
the  habit  of  delivering  goods  received  and  sold  for  the 
plaintiff.  There  was  no  other  mode  of  retaining  posses- 
sion, except  by  placing  the  goods  in  a  store  of  their  own. 
Laying  out  of  view,  therefore,  entirely,  the  storekeeper's 
receipts,  which  were  mere  acknowledgments  of  a  right  of 
possession  in  the  factors,  given  for  facilitating  commercial 
operations,  the  goods  were  as  much  in  the  factors'  posses- 
sion in  the  warehouse  as  on  the  wharf.  They  certainly  did 
not  go  back  into  the  owner's  possession,  by  being  placed 
in  charge  of  a  storekeeper,  when  each  was  unaware  of  the 
relation  of  the  other  to  such  goods.  Nor  was  there  any 
fraudulent  concealment  of  the  owner's  interest  in  not  noti- 
fying the  storekeeper  thereof,  since  he  was  an  employee 
of  the  factors  alone.  There  was  no  deviation  in  that,  from 
an  ordinary  course  of  business.  Any  artificial  construction 
which  should  make  such  a  storekeeper's  possession  that  of 
the  owner  and  not  of  the  factors,  would  make  the  statute 
a  snare  for  an  honest  pledgee  instead  of  a  protection. 

The  word  "  possession,"  so  susceptible  of  various  con- 
structions, is  particularly  so  in  statutes  where  its  meaning 
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must  be  ascertained  from  tl\e  purpose  of  the  whole  statute 
and  the  context  where  it  is  used.  In  that  under  considera- 
tion, I  cannot  doubt  it  means  such  control  of  or  dominion 
over  merchandise,  as  to  enable  a  factor  rightfully  to  take 
possession  of  it,  without  the  aid  of  any  new  authority  or 
document  furnished  by  the  owners,  as  in  contradistinction 
to  a  right  derived  from  documentary  evidence  furnished  by 
owners,  or  obtained  by  factors  by  means  of  their  right  of 
possession  of  the  goods.  A  similar  meaning  is  attributed 
to  it  by  Justices  Erle  and  Comptox  in  Marvin  v. 
Wallis,  (6  El.  &  Bl.,  734,  735,)  where  they  distinguish  it 
from  manual  grasp  or  physical  custody.  A  similar  inter- 
pretation is  given  to  it  in  Harris  v.  Pratt,  (17  N.  T.  E, 
257,)  by  Denio,  J.  (See  also  Year  Book,  Bdw.,  II,  Trin. 
T.,  per  Maynard,  J.,  and  Regina  v.  Smithy  33,  L.  &  Eq., 
531.)  I  therefore  entertain  no  doubt  that  both  the  virtual 
control  of  the  corn  in  question  by  the  factors,  (Starling, 
McCulloh  &  Co.,)  and  the  documentary  evfdence  of  such 
control,  title  or  right  of  possession  held  by  them,  with 
the  plaintiff's  assent,  were  such  as  to  qualify  them  to 
make  a  valid  sale  or  pledge  of  such  corn,  under  the  pro- 
Tisions  of  the  third  section  of  the  statute  under  considera- 
tion. 

The  other  question,  however,  arising  in  this  case,  to  wit, 
whether,  assuming  that  there  was  evidence  in  the  case  of 
knowledge  by  the  defendants  of  want  of  ownership  by 
such  factors,  such  knowledge  would  prevent  any  lien  for 
advances  by  the  former  from  attaching  is  still  to  be  solved. 
A  casual  remark  of  Oh.  J.  Oakley,  in  the  case  of  Zachris- 
son  V.  Ahman,  {uhi  sup.^  that  if  the  person  who  in  that  case 
had  procured  the  advances  had  been  the  owner^s  agent, 
the  pledgee  could  not  retain  the  goods  because  he  knew 
of  the  (real)  ownership,  has  been  converted  into  authority 
for  the  doctrine  that  knowledge  of  the  real  ownership  by 
a  pledgee  of  goods,  would  defeat  his  lien.  But  the  phrase 
will'be  found  to  have  been  purely  incidental,  as  the  decis- 
ion in  that  case  was  placed  upon  several  other  grt^unds, 
any  one  of  which  would  have  been  amply  sufficient  to  sus* 
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tain  it.  Those  were,  that  the  person  pledging  was  not  the 
owner's  agent,  had  no  control  over  the  goods,  and  was  not 
intrusted  with  the  bill  of  lading.  Steavens  v.  WUsoUj  {uii 
sup.,)  referred  to  in  the  last  mentioned  case,  by  the  learned 
Chief  Justice,  as  authority  for  the  principle  so  laid  down 
by  him,  does  not  sustain  it,  nor  was  it  necessary  for  the 
decision  in  such  case,  which  proceeded  upon  other  grounds, 
as  will  presently,  be  shown.  In  CoviU  v.  J7itt,  {uhi  «ifp.,) 
only  the  first  and  second  sections  of  the  statute  in  ques- 
tion were  under  review,  as  expressly  appears  by  tlie  report 
of  that  case,  which  second  section  expressly  provides  for 
notice  of  want  of  ownership.  Besides,  in  that  case,  th^ 
I>erson  assumed  to  be  factor  never  was  intrusted  by 
the  owner  with  the  possession,  either  of  the  goods  them- 
selves or  any  documentary  evidence  of  title.  He  was 
merely  a  proposed  vendee,  while  the  owner  was  entitled 
to  and  did  retain  both  the  possession  of  and  title  to  the 
goods,  and  even  of  the  bill  of  lading,  until  the  purchase 
money  was  to  be  and  was  paid  by  the  purchaser.  In  the 
case  of  Bonito  v.  Mosquera^  already  referred  to,  the  ques- 
tion of  notice  of  want  of  ownership  was  not  raised,  and 
was  not  necessary  to  the  decision  of  the  case ;  which  also 
proceeded  wholly  upon  entirely  different  grounds,  as  has 
been  already  seen. 

In  the  case  last  referred  to  of  Bonito  y.  Mosqtier€ij  the 
learned  Chief  Justice  who  delivered  the  only  opinion  given 
therein,  in  incidentally  undertaking  to  point  out  the  dis* 
similarities  between  the  factors'  act  of  this  State  and  that 
of  England,  noticed  the  absence  from  the  third  section  of 
the  former  of  the  notice  spoken  of  in  the  second  section 
of  the  latter,  adding,  casually,  that  'Hts  presence  expresses 
no  more  than  in  its  absence  the  law  would  implyJ*^  He  also 
referred,  as  authority  for  such  proposition,  to  the  cases  of 
Zaclirisson  v.  Ahman^  Stevens  v.  Wilson^  and  CaviU  v.  HUlf 
just  commented  on,  being  evidently  misled  by  the  casual 
remark  of  his  predecessor  in  the  first  of  those  cases  already 
allud^  to.  A  similar  error  crept  into  the  opinion  given 
in  Cartwright  v.  WUmerding^  {ubi  sup.)    Chargeability  with 
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such  notice,  is  therein  stated  to  have  been  correctly  held 
to  be  implied  in  our  statute,  and  ''to  be  a  condition  ou 
which  the  validity  of  any  sale  or  pledge  depends,"  and 
Stevens  v.  Wilson,  and  Cavitt  v.  Hill,  are  again  invoked  as 
authority  for  the  principle ;  although  the  first  did  not  pro- 
fess to  decide  any  such  question,  and  the  second  certainly 
did  not  pass  upon  it.  \  However  inclined  to  defer  to  the 
learning  and  accuracy  of  the  able  Judge  who  delivered 
that  opinion,  I  think,  in  regard  to  such  doctrine,  it  will  be 
found  not  to  be  sustained  by  principle  or  authority.  It 
was  admitted  in  such  opinion,  not  to  be  necessary  to  the 
decision  of  the  case,  because  he  declares  expressly  therein 
that  ^^  nothing  that  the  defendants  were  bound  to  examine 
gave  them  notice  of  want  of  titled  The  general  finding  of 
the  Court  below  of  good  faith  in  the  advances,  was 
undoubtedly  held  to  involve  ignorance  of  the  true  owner- 
ship, but  that  merely  reiterated  the  doctrine  previously 
pronounced. 

So  that  the  reported  cases,  in  which  it  has  been  asserted 
that  the  fatal  effect  upon  the  lien  of  advances  to  a  factor 
of  knowledge  by  the  party  making  them  of  such  factor*s 
want  of  ownership,  are  reduced  to  those  of  Zachrisson  v. 
Ahman,  and  Bonito  v.  Mosquera,  {ubi  sup.,)  the  latter,  to 
a  certain  extent,  following  the  former.  We  have  seen  that 
those  two  cases  are  not  authority  for  the  point,  and  in 
citing  them  as  such,  I  cannot  but  think  that  tlie  learned 
Judge  of  the  Court  of  Appeals,  in  the  case  of  Cartwright 
V.  Wiimerding,  fell  into  ad  error  by  not  comparing  the 
principles  laid  down  in  those  cases  with  the  facts  thereof  ' 
or  the  authorities  cited  for  them.  I  may,  therefore,  be 
considered  as  not  wanting  in  respect  to  the  decisions  of  a 
higher  court,  or  of  this,  or  in  deference  to  eminent  learn- 
ing and  ability,  if  I  examine  as  a  uew  and  open  question 
the  effect  on  a  pledge  or  sale  of  goods  by  a  factor,  of 
knowledge  by  a  pledgee  or  vendee  of  his  want  of  owner- 
ship. 

The  sixth  section  of  such  factors'  act  provides,  and  was 
plainly  intended  to  provide,  for  sales  or  pledges  of  goods 
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by  a  factor,  without  any  authority  to  dispose  of  them, 
whether  he  had  possession  of  the  goods  or  held  document- 
ary evidences  of  right  thereto  or  not.  The  third  section 
was  intended  to  apply  when  such  factor  had  some  such 
authority;  and  one  of  its  purposes  was  not  only  to  abolish 
the  universally  admitted  harsh  rule  of  the  common  law, 
{Williams  v.  Barton,  3  Bing.,  139,  per  Best,  C.  J.,)  which 
made  pledges  by  a  factor,  authorized  only  to  sell,  void,  but 
to  break  down  all  distinction  between  an  authority  to  sell 
absolutely,  and  one  to  transfer  conditionally  by  a  pledge. 
It  expressly  gives  as  much  validity  to  every  disposition, 
whether  a  sale  or  pledge,  for  money  or  obligations  in 
writing,  by  a  factor,  of  merchandise,  with  the  possession  of 
which,  or  certain  documentary  evidences  of  right  thereto, 
he  may  be  intrusted -by  the  owner  (in  the  former  case  for 
the  purposes  either  of  a  sale  or  pledge)  as  if  he  were  such 
owner,  without  any  authority  in  the  former  case  and  with- 
out any  distinction  as  to  the  nature  of  the  authority  in  the 
latter  case,  whether  it  was  to  sell  or  to  pledge.  If,  not- 
withstanding a  compliance  with  all  the  conditions  of  such 
section,  ignorance  by  a  vendee  or  pledgee  of  a  factor's 
want  of  ownership  of  the  goods  sold  or  pledged,  is  also 
required,  because  knowledge  thereof  would  render  him 
chargeable  with  the  precise  nature  of  the  factor's  authority, 
a  strange  result  would  ensue.  The  existence  of  a  particu- 
lar authority  would  be  sufficient  to  validate  the  contract, 
but  knowledge  of  such  authority  by  the  party  making  such 
contract  would  invalidate  it.  If  so,  a  pledgee  or  vendee 
of  goods  in  the  factor's  possession,  in  producing  proof  of 
the  factor's  authority  in  any  case  where  his  sale  or  pledge 
may  be  assailed,  must  be  careful  not  to  disclose  that  be 
knew  what  it  was.  As  such  a  result  could  not  have  been 
intended  for  any  conceivable  rational  purpose,  an  inten- 
tion to  produce  it  cannot  be  imputed  to  the  authors  of  the 
law.  The  consequence  would  be  that  it  would  never  be 
safe  to  deal  with  a  known  factor  or  commission  merchant, 
since  knowledge  of  his  want  of  ownership  would  require 
a  dealer  with  him  to  ascertain  the  nature  of  his  authority. 
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The  only  language  in  such  tbird  section  which  gives 
rise  to  any  such  idea  that  knowledge  of  a  factor's  want  of 
ownership  is  fatal  to  the  contract,  are  the  words  **  on  the 
faith  thereof,"  which  terminates  it*  It  seems  to  have 
produced  some  perplexity  to  ascertain  to  what  the  demon- 
strative "thereof"  refers.  Grammatically  it  refers  to 
*'  merchandise "  as  the  last  preceding  noun.  But  all 
advances  aud  purchases  are  made  on  the  faith  of  the 
goods.  In  Stevens  v.  Wilson^  it  is  held  not  to  refer  to  them 
but  to  '*  usual  itulicia  of  tiUe^''  (per  BitONSON  J.,  6  Hill,  512,) 
or  rather  "  possession  of  the  goods  or  documents  of  title," 
(per  LoTT,  Senator,  3  Den.,  479,)  and  it  will  be  found  very 
difficult  to  give  it  any  other  application.  The  word 
*^  ownership,"  or  some  similar  word,  must  be  intended  in 
order  to  make  a  belief  in  the  factor's  ownership  essential 
to  a  valid  pledge  or  sale.  The  previous  use  of  the  term  in  ^ 
the  phrase  by  which  the  factor  is  said  *'  to  be  deemed  to 
be  the  true  owner,"  would  not  authorize  any  such  priuci- 
ple.  The  whole  of  such  phrase  must  be  taken  together,  in 
which  the  statutory  or  imaginary  ownership  of  the  factor 
is  limited  to  merely  validating  the  contract,  which  might 
have  been  eflRected,  it  is  true,  by  a  less  circuitous  expres- 
sion. At  all  events  it  confers  only  so  much  of  ownership 
as  may  be  necessary  to  transfer  it,  which  is  a  power  of 
disposition.  The  accompauyiog  words  ''  on  the  faith," 
paight  imply  confidence  in  the  gift,  by  the  statute,  oi  so 
much  of  ownership  to  the  factor,  as  would  make  his  con- 
tract, whatever  it  was,  valid,  or  of  something  which  the 
possession  of  the  goods  or  documents  of  title  would  seem 
to  indicate.  That  possession  was  required  by  the  statute 
for  some  purpose  and  reason,  and  that  was  the  evidence 
it  afforded  of  a  complete  right  of  disposition  by  the  con- 
trol thus  exercised.  The  existence  of  an  authority  to  sell 
or  pledge,  was  not  considered  sufficient  without  such  addi- 
tional outward  evidence.  Faith  in  such  possession  would 
imply,  therefore,  belief  in  that  of  which  it  was  so  evidence. 
It  would  matter  but  little  whether  that,  on  faith  of  which  the 
contract  must  be  made  in  order  to  be  valid,  was  the  exist* 
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enoe  of  some  power  of  disiK>sitioa  or  the  evidence  of  it,  if 
knowledge  a£  the  factor's  agency  would  not  impose,  on 
dealers  with  him,  the  necessity  of  inquiring  into  its  precise 
limitation. 

No  dilBScnlty  would  have  arisen  as  to  the  application  of 
the  word  ''  thereof,"  if  the  statute  had  simply  enacted  that 
every  sale  or  pledge  of  merchandise  made  by  factors, 
whose  authority  over  them  was  either  one  to  pledge  or  one 
to  sell,  and  who  were  intrusted  by  their  owner  with  the 
possession  of  them,  or  of  documentary  evidences  of  a  right 
thereto,  should  be  as  effectual  as  if  he  ware  owner,  if  made 
on  the  faith  thereof.  In  such  case, ''  thereof  must  refer 
either  to  such  possession  alone,  or  such  possession  accom- 
panied by  such  authority.  By  the  first  section  of  sueh 
statute,  advances  to  shippers  of  goods  are  made  valid  by 
the  same  circumlocutory  expression  of  being  deemed  own* 
ers,  &c.  Yet  it  was  considered  necessary  to  add  a  separate 
section,  {^  2,)  in  order  to  except  from  its  operation  cases 
where  the  shipper  was  known  to  the  person  making  the 
advances  not  to  be  t}jjd  owner.  One  of  two  tbiugs  must, 
therefore,  be  true,  either  *'  on  the  faith  thereof"  does  not 
mean  a  belief  in  the  ownership  of  the  person  who  made 
the  sale  or  procured  the  advances,  or  else  such  separate , 
provision  was  as  necessary  for  the  third  as  the  first  section. 
But  in  fact  the  origin  of  this  omission,  in  the  case  of  the 
former,  will  be  found  in  the  statute  upon  which  the  New 
York  factors'  act  has  been  modeled,  as  was  acknow* 
ledged  in  both  Bonito  v.  Mosqtiera  and  Cartwright  v. 
Wilmerding.  The  third  section  of  the  former  combined 
two  sections  of  the  model  act,  (6  Geo.  IV.,  c.  94,  ^^  2  &  4,) 
condensed  by  a  subsequent  act  into  one,  (5  &  6  Yic.,  c. 
39,)  and  was  not  a  transcript  of  the  fourth  section  of 
such  act  only,  as  was  en^oneously  assumed  in  Bonito  v. 
Mosqueray  as  will  plainly  appear  by  a  comparison  of 
the  sections.  That  fourth  sectiou  of  the  English  act,  as 
well  as  the  first  one  of  ours,  required  no  authority  from 
an  owner  to  a  factor,  to  mal^e  the  contract  of  the  latter 
good,  under  the  circumstances  therein  mentioned;  nor  did 
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it  requke  belief  or  a  faith  in  anything.  That  section 
being  applicable  to  sales,  required  knowledge,  by  a  par^ 
chaser  of  goods  firom  an  agent,  not  only  of  the  latter's 
want  of  ownership,  but  also  of  anthority^  thas  making 
possession  conclusive  evidence  of  authority  in  the  absence 
ot  notice  to  the  contrary.  Such  provision  was  intended, 
as  was  declared  in  Navubhaw  v.  Brawnrigg,  ( 1  Sim.,  N.  S., 
d83,)  to  protect  dealings  with  even  well  known  factors, 
which,  in  this  case,  were  held  by  the  Court  to  be  invalid 
dated  by  knowledge  of  their  character.  The  second  section 
of  our  statute,  however,  confines  the  invalidation  of 
contracts  mentioned  in  the  first  section,  being  merely  . 
pledges  for  advances,  and  not  sales,  to  casein  of  notice  of 
want  of  ownership,  thus  requiring  pledgees  of  factors,  who 
are  well  known  as  such,  to  take  the  risk  of  their  authority 
to  pledge.  The  second  section  of  the  English  act,  which 
confirmed  sales,  although  the  authority  was  merely  to 
pledge,  and  provided  for  pledges  made  by  factor's  holding, 
with  the  owner's  assent,  documentary  evidences  of  title, 
expressly  required,  however,  the  advance  to  be  made  "  on 
the  faith  of  such  documents,"  with  which  words  it  con- 
cludes. The  third  section  of  our  act,  however,  which  is 
equally  indifibrent  with  such  last  mentionefi  section,  as  to 
the  extent  of  the  factor's  authority,  provided  it  be  one 
which  could  change  the  ownership,  and  which  places  pos* 
session  of  the  goods,  relied  upon  in  the  fourth  section  of 
the  English  act,  on  the  same  footing  as  to  its  influence 
on  the  con  tract  with  thepossession  of  documentary  evidence 
of  title  required  by  the  second  section  of  the  latter  act, 
appears  to  have  substituted  the  word  "thereof*'  at  the 
end  for  the  words  **  of  such  documents "  at  the  end  of 
the  English  second  section,  simply  in  order  to  embrace 
thereby,  the  possession  of  the  goods  with  that  of  evidences 
of  title,  and  for  nothing  more. 

In  both  the  acts  just  mentioned,  however,  "on  the 

faith,"  as  applied  to  such  possession  of  the  goods,  or  of 

documentary  evidences  of  title  to  them,  must,  therefore, 

mean  whatever  such  possession  of  goods  or  documents 
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would  naturally  induce  any  person  to  believe,  which 
statutes  and  common  experience  concur  in  holding  to  be 
authority  to  transfer  the  ownership,  only ;  therefore,  some- 
thing within  the  knowl^ge  of  the  vendee  or  pledgee^ 
adapted  to  shake  that  belief  in  the  mind  of  a  i>er8on  of 
ordinary  intelligence,  would  be  considered  as  depriving 
his  contract  of  the  element  of  ^^  faith  "  in  such  possession 
of  goods  or  documents,  either  as  to  the  last  under  the 
second  section  of  the  English  act,  or  both  under  the  third 
section  of  ours. 

It  has  been  assumed,  or  rather,  I  should  say,  conjectured, 
because  made  without  sufficient  examination  of  the  coiwse 
of  legislation  in  England,  the  extent  to  which  we  have 
adopted  the  provisions  thereby  made,  and  the  results  of  ^ 
experience  in  that  couutry,  that  the  only  evil  intended  to 
be  remedied  by  the  factor's  acts  of  either  country,  was  the 
invalidity  of  pledges  by  factors  having  merely  authority 
to  sell.  That  common  law  rule  did  not  proceed  upon  any 
principle  of  fraud,  but  simply  deviation  from  authority, 
and  it  was*  proposed  to  be  changed,  because  the  greater 
power  to  sell  absolutely  included  the  less  to  sell  condition- 
ally, or  delegate  a  power  to  sell.  The  factor  might  sell 
previously,  wifhout  disclosing  the  name  of  his  principal, 
and  give  the  jiurchaser  a  right  to  pay  the  price  by  setting 
off  a  debt  due  from  the  factor,  never  receive  the  prife,  or 
appropriate  it  to  his  own  use,  and  still  the  sale  would  be 
goodJ  Such  a  change  was,  therefore,  necessary  to  extend 
the  priuciple  to  all  cases.  The  fourth  section  of  the  Eng- 
lish act  entirely  ignored  any  such  policy,  as  it  did  not 
confirm  pledges  at  all,  and  made  sales  good,  without  any 
authority  over  them,  except  that  arisiug  from  simple  pos- 
session of  the  goods,  thereby  introducing  an  entirely  dif- 
ferent principle,  to  wit,  that  of  a  presumption  of  authority 
from  such  possessiou ;  particularly  as  it  expressly  made 
notice  of  want  of  authority  fatal.  Its  second  section  con- 
firmed sales  even  when  the  factor's  authority  was  confined 
to  pledging,  but  invalidated  all  pledges  alike,  if  there  was 
uo  authority  to  pledge,  when  not  made  on  the  faith  of  the 
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possession  of  documentary  evidences  of  title.  Tlie  origin 
of  the  distinction  between  the  two  sections,  in  not  giving 
to  the  possession  of  the  goods  by  a  factor,  in  that  last 
mentioned,  the  same  effect  as  to  his  possession  of  evidences 
of  title,  seems  to  have  been  the  lingering  greater  regard 
for  the  rights  of  the  owners  than  for  those  of  purchasers* 
For,  in  Hatfidd  v.  Phmips  (9  01.  &  Fin.  a.  c,  609 ;  S.  0.,  14 
Mees.  ^  Wets.,  665)  Lord  Dbnman  assigns  as  a  reason  for 
such  distinction,  in  substance,  that  owners,  being  able  to 
"  earmark  "  documents  of  title  with  the  goods  in^their  pos- 
session, are  in  fault  if  they  do  not  do  so,  while  they  can«* 
not  protect  themselves  by  earmarking  goods  after  a  change 
of  possession.  Upon  that  distinction  the  case  last  men- 
tioned, as  well  as  those  of  PhiUips  v.  Huthi  (6  Mees.  Ss 
Wels.,  572 ;  S.  C,  12  01.  &  Fin.  a.  c,  356,)  and  Blose  v. 
Solmes^  (2  Mood.  &  £.,  356,)  turned.  All  oif  them  merely 
repudiated  the  right  of  a  factor,  having  only  possession  of 
the  goods,  and  thereby  brought  only  within  the  fourth 
section,  even  if  he  had  a  right  to  sell  *to  fabricate  evidences 
of  title,  so  as  to  bring  himself  within  the  second  section, 
and  thus  procure  advances.  It  was  from  overlooking  the 
principle  of  that  distinction  in  thosecases,  this  Oourt,  were 
induced,  in  Bonito  v.  Mosquera^  to  hold  upon  their  author- 
ity,  that  our  statute  required  the  documentary  evidence 
therein  referred  to,  to  emanate  directly  from  the  owner 
instead  of  being  merely  such  as  should  protect  the  right 
of,  or  originate  in  possession.  The  factors'  act  of  this  State  * 
was  passed  five  years  after  the  first  English  statute  on 
which  it  was  modeled,  and  in  which  it  made  some  changes 
already  adverted  to.  Except  in  its  first  section,  which  was 
confined  to  shippers  of  merchandise,  it  required,  besides 
the  possession  of  goods  or  of  evidences  of  title  thereto,  the 
existence  of  some  authority  to  dispose  of  them,  to  render 
a  transfer  of  any  kind  by  a  factor  valid,  differing  therein 
from  the  fourth  section  of  the  English  act,  but  was  indif- 
ferent to  the  limitation  of  the  authority  as  in  the  second 
section  of  the  English  act  It  thus  got  rid  entirely  of  the 
common  law  restriction  already  referred  to,  as  to  a  devia* 
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tion  in  the  exercise  of  a  power  to  sell.  Its  third  seedon, 
also,  by  combining  the  possession  of  the  goods  required  in 
the  English  fonrth  section,  witlr  that  of  the  docaments 
mentioned  in  its  second,  broke  down  all  distinction  as  to 
their  influence  on  the  purchaser  or  his  relativ^e  duty,  and 
thus  abandoned  the  last  relic  of  superior  r^ard  for  the 
owner's  rights  over  those  of  the  purchaser,  exhibited  iu  the 
English  statute,  and  haviog  done  so,  only  substituting 
"  thereof"  for  "  of  such  documents,"  after  "  on  the  faith," 
rendered  necessary  by  coupling  possession  of  goods  with 
that  of  documents.  It  should  not  be  construed  as  intended 
to  effect  anything  more  thereby  in  case  of  possession  of 
the  goods  than  was  done  in  the  English  statute  as  to  docu« 
ments,  and  that  is  as  was  held  fin  Stevens  v.  WUson,  {vbi 
sup*,)  as  indicia  of  title  or  authority  to  transfer.  Besides, 
as  I  have  already  shown,  notice  of  want  of  ownership 
could  not  have  been  intended  thereby,  because  it,  when 
intended,  is  made  the  subject  of  a  separate  section  iu  an 
act,  (32,)  and  is  expressly  inserted  in  the  fourth  section 
of  the  English  act,  which  is  adopted  in  the  third  section  of 
ours,  as  modified,  without  it.   • 

The  remark  of  the  learned  Judge  who  delivered  the 
opinion  in  Cartwright  v.  Wilmerding,  that  the  scope  of 
the  two  statutes  was  different,  appears  to  me,  after  mak- 
ing allowances  for  the  changes  already  adverted  to,  too 
sweeping.  He  admits,  however,  that  *'  the  benefits  of  both 
'tttatntes  are  too  great  to  allow  a  narrow  construction  of 
the  lawJ*  He  also  notices  that  the  effect  of  our  statute 
upon  the  possessor  of  such  documentary  evidences  of  title, 
intrusted  to  him  tor  the  purpose  of  disposing  of  the  goods* 
as  gives  him  exclusive  control  of  the  possession,  is  to 
make  him  the  owner  for  certain  purposes.  He  can  sell  or 
pledge  it,  or,  **  in  shorty  treat  it  as  his  own."  To  that  I 
may  add,  that  the  possession  of  the  property  itself  is 
made  at  least  equally  efficacious,  by  such  statute,  with 
that  of  evidences  of  title.  That  same  opinion  justly 
declares  the  New  York  statute  to  be  more  liberal  (of 
course  to  pledgees  or  vendees)  than  the  English  one, 
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which  it  oertaitily  woald  not  be,  if  knowledge  of  want  of 
ownership  derived  from  the  notoriety  of  the  factor's 
agency,  should,  under  it,  Id  validate  a  pledge  or  sale, 
which  is  not  done  by  the  fourth  section  of  the  English 
act. 

Notwithstanding  the  remark  of  Obakwobth,  Y.  0.,  in 
Namtlshawv.  Brawnrigg^  (1  Sim.B.  N.  S.,  683,)  that,  in  nine* 
ty-nine  cases  out  of  a  hundred,  goocra  are  put  in  the  hands 
of  factors  for  sale,  and  not  for  the  purpose  of  raising 
money  by  pledge  or  deposit,  the  English  statute,  (5  and  6 
Vict.,  c  39,)  already  referred  to,  was  passed^  amending 
the  English,  and  ^subsequent  to  oiur  factors'  act,  which 
recites  that  '*  advances  on  the  security  of  goods  and  mer^ 
"  chandise  had  become  a  usual  course  of  business,"  and 
declares  that  the  same  protection  ought  to  be  extended  to 
them  as  had  been  given  to  sales  by  factors  by  the  existing 
statute,  (6  Geo.  IV.,  c.  94,)  and  that  actual  owners  should 
be  bound  in  like  manner  as  in  case  of  sales.  By  its  pro- 
visions it  adopts  the  protection  given  by  our  act  to  pledg- 
ees as  well  as  vendees^  By  an  entirely  new  provision,  it 
sweeps  away  that  part  of  the  second  section  of  the  former 
act  which  invalidates  contracts  in  case  of  notice  of  want 
of  Qpimership.  Combining  such  second  and  fourth  sections 
in  regard  to  the  possession  of  goods,  as  well  as  of  docu- 
mentary evidences  of  title,  it  outstrips  the  lib^*ality  of 
our  act,  by  not  requiring  any  authority  in  the  possessor 
to  make  the  sale  or  pledge  valid,  unless  the  dealer  with 
the  factor  knows  its  precise  nature  as  being;  to  sell  or 
ta  pledge  only.  It  does  not  impose  on  such  dealer,  as  the 
construction  now  contended  against  does,  and  the  diarge 
of  the  Court  in  this  case  required  the  duty  of  discovering 
such  limitation  by  notice  of  the  mere  agency  of  tlfe  fac- 
tor. Such  statute  may  well  be  appealed  to,  as  proof  of 
the  increasing  necessity  of  greater  care,  in  the  pressure  of 
a  vast  commerce,  for  persona  making  advances  honestly 
to  known  factors,  on  the  strength  of  their  possession 
of  goods,  or  evidences  of  title  to  them,  if  not  in  pos- 
session, than  for  owners,  whose  business  and  risk  it 
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should  be.  to  select  proper  agente.  It  recites  the  necessity 
of  sauctioning  by  law,  practices  generated  by  the  wants  of 
commerce ;  it  should  rather  have  been  to  convert  into  a 
general  rule  an  incipient  custom.  It  was  admitted  in 
CartwrigJxt  v.  Wilmerding,  in  the  Court  of  Appeals,  that 
both  statutes  *'were  anticipated  by  the  necessities  of 
trade  and  the  custom  of  our  merchants."  The  utmost 
that  can  be  said  against  the  New  York  act,  if,  in  order  to 
protect  a  purchaser  or  pledgee  who  relied,  as  proof  of  the 
authority  of  a  factor,  on  goods  or  documents  of  title 
intrusted  to  him  by  the  owner,  notwithstanding  he  knew 
he  was  not  owner,  is  that  that  threw  the  burden  of  the 
honesty  of  the  factor  on  his  principal,  anticipating  in  that 
respect,  by  but  a  few  years,  the  legislation  of  a  country 
supposed  to  be  eminently  conservative,  although  it  still 
required  the  purchaser  or  pledgee  to  take  the  risk  of  such 
factors  having  some  authority. 

The  wheels  of  commerce  would  move  but  slowly,  if 
pledgees  were  obliged,  at  their  own  peril,  to  ascertain,  in 
every  case,  in  making  an  advance  to  a  well  known  commis- 
sion merchant,  that  he  had  just  the  authority  he  was  exer- 
cising. A  written  authority,  even  if  exhibited  and  known  to 
be  authentic,  might  have  been  revoked.  Such  inqui^r  of 
principals  living  in  distant  countries  would  require  long  de- 
lays and  often  defeat  the  object  of  getting  advances.  The 
business  of  a  factor  often  requires  him  to  employ  all  the 
goods  in  his  possession  of  various  owners,  to  procure  money 
to  meet  a,0vances  made  by  him  in  accepting  and  paying 
drafts  of  different  principals,  as  was  done  in  this  case,  as  is 
generally  understood  that  he  must,  and  is  not  looked  upon 
in  any  discreditable  light.  To  tie  factors  down  to  using 
only  {heir  own  means  in  making  advances  in  a  country  so 
young  yet  so  enterprising  as  ours,  would  embarrass  trade, 
throw  the  business  into  the  hands  of  a  few  wealthy, 
monopolizing  capitalists,  who  could  dictate  their  own 
terms  and  deprive  energy  and  enterprise  with  small  means 
but  good  credit,-  of  their  fair  share  of  a  commission  busi- 
ness.   Outside  of  the  language  of  the  act  and  the  history 
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of  its  origin,  I  cannot  believe  any  such  policy  was  in- 
tended. 

I  have,  therefore,  no  doubt  that  "  on  the  faith  thereof  y*^  at 
the  end  of  the  third  section  of  the  New  York  factor's  act, 
means  "on  the  faith  of"  the  possession  by  the  factor  of 
the  goods,  or  their  evidences  of  title  previously  mentioned 
therein  with  the  owner's  consent,  l^hat  ''on  the  faith" 
means  relying  on  them  as  evidence  of  authority  to  make 
the  disposition  made  by  the  contract,  in  the  absence  of 
evidence  or  notice  of  anything  to  the  contract.  That  the 
mere  notoriety  or  avowal  of  a  person's  business  being  only 
that  of  a  factor,  is  no  proof  of  the  precise  authority  of  such 
factor  in  a  particular  case,  nor  is  it  a  fact  which  should  put 
the  persons  dealing  with  such  factor  upon  inquiry  as 
to  the  precise  nature  of  his  authority,  when  that  precise 
nature  is  immaterial,  or  makes  him  assume  at  his  peril  the 
duty  of  proving  it.  In  this  case  we  arrive  otherwise  at 
the  absurdity,  that  although  the  statute  authorizes  a  sale 
by  a  grantee  of  a  power  to  pledge,  and  vice  versa,  and 
although  Starling,  McCulloh  &  Oo.  (the  factors)  had  virtual 
possession  of  the  goods  and  of  documents  enabling  them 
to  do  so,  and  the  defendant  may  not  have  known  their 
precise  authority,  yet  the  defendants,  knowing  they  were 
factors,  were  chargeable  with  knowledge  of  such  authority, 
and  the  common  law  rule  is  to  prevail,  which  avoids  a 
pledge  by  a  factor  empowered  only  to  sell.  This  would 
make  the  failure  of  the  statute  to  discriminate  between 
different  authorities  the  requisition  of  a  possession  by  the 
factors  of  the  goods,  or  their  evidences  of  title  with 
the  owner's  assent  and  reliance  upon  anything  mentioned 
in  such  third  section,  entirely  immaterial,  in  the  case  of  a 
known  commission  merchant. 

The  verdict  in  this  case  must  have  rested  entirely  on  the 
notoriety  of  Starling,  McCulloh  &  Co.,  as  factors  on 
the  25th  of  August.  Because  although  that  existed  on  the 
19th  as  well  as  the  25th,  and  the  only  evidence  of  express 
knowledge  of  it  by  the  defendant  applied  to  the  first  date 
only,  yet  the  Jury  found  a  verdict  in  favor  of  the  plaintiff 
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as  to  the  advances  at  the  last  date.  So  that  it  Tally  illos- 
trates  the  consequences  of  the  doctrine  that  a  well  known 
factor  cannot  procure  advances  unless  he  haa  authority  to 
pledge  th^  identical  goods. ' 

The  judgment  and  order  denying  a  new  trial  mast> 
therefore,  be  reversed,  and  a  new  trial  granted,  with  coats 
to  abide  the  event 

MoxELL,  J\,  (dissenting.)  The  learned  Justice  before 
whom  this  action  was  tried,  following,  but  hot  distinguish- 
ing it  from  Bonito  v.  Mosquera,  (2  Bosw.,  401,)  withdrew 
from  the  consideration  of  the  Jury  the  question  whether 
Starling,  McGulloh  and  Company  were  intrusted  with  the 
''  possession  "  of  the  goods  for  the  purpose  of  sale,  so  as 
to  give  validity  to  any  contract  they  might  make  respect- 
ing them.  He  instructed  the  Jury  that  S.,  McO.  &  Go. 
did  not  hold  and  transfer  to  the  defendants  such  a  **  pos- 
session "  of  the  property  as  would  enable  them  to  defend 
under  the  possession  clause  in  the  factors'  act 

In  June  and  July,  1857,  the  plaintiff  purchased  at 
Chicago,  large  quantities  of  corn,  which  was  shipped  to 
New  York,  consigned  to  S.,  McC.  &  Co.,  (who  were  com- 
mission merchants,)  received  by  them  and  stored  in  their 
names  in  warehouses  in  Brooklyn.  The  instruction  to  the 
consignees  was  not  to  sell,  but  to  put  in  store.  The  ware- 
house receipts  were  in  the  nam^  of  S.,  McO.  &  Ck>.,  the 
plaintiff's  name  nowhere  appearing  upon  them.  When 
the  defendants  advanced  on  the  com,  the  warehouse 
receipts  were  transferred  to  them.  In  Bonito  v.  Mosquera, 
the  ceroons  of  quina  were  never  in  the  actual  possession 
of  Mosquera  &  Co.  The  goods,  on  arrival,  had  been 
placed  in  a  bonded  warehouse,  where  they  were  held  sub- 
ject to  the  payment  of  duties  and  warehouse  charges. 
Mosquera  &  Co.  had  in  possession  the  bills  of  lading  and 
the  custom, house  permit,  and  nothing  more.  This  was 
held  a  constructive  possession  merely,  and  not  suflScieut 
to  give  validity  to  contracts  made  by  the  consignees,  in 
respect  to  the  goods,  under  the  *'  possession  "  clause  in  the 
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factors'  act.  That  case  is  distinguishable  from  the  one  now 
under  consideration.  In  this  case  the  corn  was  received 
by  S.9  McO.  &  Co.,  the  consignees ;  by  them  stored,  and 
tlie  receipts  taken  in  their  own  names.  It  would  be  diffi- 
cult to  conceive  of  a  more  absolute  and  actual  **  pdssession" 
than  these  consignees  had  when  th6y  took  possession  au\l 
plaiced  the  com  in  store.  Nor  can  there  be  any  doubt  that 
such  "  possession  "  of  the  corn  was,  in  the  language  of  the 
act,  "  intrusted "  to  S.,  McO.  &  Co.,  for  the  purpose  of 
sale.  They  were  instructed  not  to  sell  the  corn  "  upon  its 
arrivaV^  but  to  put  it  in  good,  dry,  airy  storage,  and  have 
it  insured,  and  await  further  advices  as  to  time  of  sale. 

The  Qase  of  Bonito  v.  Mosquera  cannot,  therefore,  be 
regarded  as  an  authority  sustaining  that  part  of  the  charge 
of  the  learned  Judge,  in  which  he  withheld  the  question  of 
"  possession  "  of  the  merchandise,  from  the  Jury. 

Since  the  trial  of  this  action,  this  question  has  been 
authoritatively  disposed  of  by  the  Oourt  of  Appeals  in 
Cartwright  v.  Wilmerding,  (24  IS.  Y.  E.,  521.)  The  facts 
were  similar  to  those  in  Bonito  v.  Mosquera.  The  goods 
were  in  bond,  and  the  consignees  held  the  warehouse 
receipts.  Those  they  delivered  to  the  defendant  upon 
receiving  the  advance.  This  was  held  to  be  a  "  posses- 
sion '*  of  the  goods,  within  the  meaning  of  the  factors'  act. 
See,  also.  Woodruff  v.  Nashville  B.  JJ.  Co.,  (2  Head, 
Tenn.,  89.) 

That  part,  therefore,  of  the  charge  of  the  Judge  which 
excluded  from  the  Jury  the  question  whether  the  posses- 
sion of  the  com  was  intnisted  to  S.,  McG.  &  Go.,  was  erro- 
neous, and  a  new  trial  must  be  granted  for  that  reason, 
unless  we  can  see,  that  upon  the  whole  case,  as  submitted 
to  the  Jury,  the  defendants  have  not  been  prejudiced,  and 
that  the  result  would  not  have  been  different  had  the 
Judge  charged  otherwise. 

The  third  section  of  the  act,  known  as  the  factors'  act, 

(Laws  1830,  p.  203,  5th  ed. ;  E.  S.,  vol.  3,  p.  76,)  divides  the 

evidences  of  title  in  the  factor,  so  as  to  give  validity  to  his 

contracts  in  respect  to  property  consigned  to  him,  into 
Bosw.— Vol,  X.  67 
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two  classes.  First,  where  he  is  intrusted  with  the  posses- 
sion of  documentary  evidence  of  the  title;  and,  second, 
where  not  having  the  documentary  evidence,  he  is  intrust- 
ed with  th^  *'  possession  of  the  merchandise."  The  docu- 
mentary  evidence  is  described  to  be  a  '*  bill  of  lading, 
custom  house  permit,  or  warehouse  keeper's  receipt." 

There  was  no  question  in  the  case  but  that  Starling,  Mo- 
CiiUoh  &  Go.  were  intrusted  with  the  documentary  evi- 
dence of  title  to  the  corn,  at  the  time  the  defendants  made 
the  advances.  They  had  received  the^bills  of  lading,  pro- 
cured the  storage  and  taken  the  "warehouse  keeper's 
receipt "  in  their  own  name,  and  this  receipt  was  trans- 
ferred to  the  defendants. 

There  was  no  doubt,  and  there  can  be  no  doubt,  that 
with  this  documentary  evidence  of  title  in  their  possession, 
Starling,  McOulloh  &  Oo.  were  to  be  deemed  the  true  own- 
ers of  the  corn,  so  far  as  to  give  validity  to  the  contract  by 
which  they  pledged  it  to  the  defendants,  for  the  advances 
made  by  them,  if  such  advances  were  made  by  the  defend- 
ants upon  the  faith  of  such  ownership. 

It  being  Qlear  and  undisputed,  then,  that  the  factors 
possessed  the  necessary  documentary  evidence  in  this  case, 
so  that  they  were  to  be  deemed  the  true  owners,  and  the 
validity  of  any  contract  made  by  them  upon  the  faith 
thereof,  and  the  consequences  of  bad  faith  in  dealing  with 
the  consignees  being  the  same,  whether  they  held  the 
documentary  evidence,  or  had  the  possession  of  the  mer- 
chandise,  the  exclusion  of  the  latter  question  from  the 
Jury  could  not,  in  my  judgment,  prejudice  the  defendants 
or  affect  the  result.  Had  there  not  been  any  complete 
documentary  evidence  of  title,  then  the  withdrawal  of 
the  other  question  would  undoubtedly  have  prejudiced  the 
defendants.  Whether  having  the  documentary  evidence 
or  the  possession,  the  protection  to  the  defendants  was, 
that  they  had  made  the  advances  upon  the  faith  of  the 
consignee's  title;  and  it  was  quite  immaterial  whether 
the  evidence  of  such  title  was  the  "  warehouse  keeper's 
receipt"  or  the  "possession"  of  the  merchandise. 
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I  see  no  reason,  therefore,  for  granting  a  new  trial 
because  of  the  error  of  the  Judge  in  withholding  the  ques- 
tion of  "  possession  "  of  the  goods  from  the  Jury. 

The  only  other  part  of  the  charge  to  which  an  exception 
was  taken,  was  to  the  instniction  *•  that  if  the  facts  and 
*'  circumstances  attending  the  transactions  were  such  as 
••  would  have  caused  a  man  of  ordinary  prudence  and  cau- 
**  tion  to  believe  that  Starling,  McOulloh  &  Oo.  were  not 
"  the  owners,  and  thus  have  put  him  on  his  guard,  the 
"  Jury  might  find  notice  on  that  ground." 

The  construction  put  by  the  learned  Judge  upon  that 
part  of  the  factors'  act  which  protects  persons  dealing 
with  the  factor  "  upon  the  faith  tliereof"  as  I  understand 
from  his  charge,  is,  that  if  the  defendants  had  notice  that 
Starling,  McOulloh  &  Oo.  were  not  the  owners  of  the 
com,  they  could  not  hold  the  corn  pledged  them  under 
such  circumstances ;  that  the  words  "  upon  the  faith 
thereof'^  refer  to  the  title  of  the  factor,  and  not  to  the 
merchandise;  that  the  ^^faith^^  which  is  to  be  exercised 
by  a  person  dealing  with  the  factor,  is  in  his  being  the 
** owner'*  of  the  goods.  Hence,  the  Judge  instructed 
the  Jury  that  if  the  defendants  had  notice  that  Starling, 
McOulloh  A  Oo.  were  not  the  owners,  the  defendants 
must  fail.  My  brethern  suppose  that  upon  the  "faith 
thereof"  refer  to  the  "merchandise,"  and  not  to  the 
ownership.  That  cannot  be  so.  In  protectiug  innocent 
parties,  the  Legislature  must  have  intended  to  protect 
against  the  claim  or  title  of  other  persons.  They  invest 
factors  with  certain  indicia  of  title,  which  they  declare 
sball  shield  persons  dealing  with  them  who  so  deal  upon 
the  faith  thereof.  Faith,  or  belief,  which  is  its  equivalent 
and  synonymous  tenp,  requires  the  assent  of  the  mind  to 
the  truth  of  what  is  declared  by  another;  if  there  is  no 
such  belief,  there  can  be  no  faith.  The  declaration  made 
by  Starling,  McOulloh  &  Oo.,  holding  the  documentary 
evidence,  or  the  "  possession  of  the  merchandise "  was, 
we  are  the  owners ;  and  it  was  upon  the  belief  in  the  truth 
of  that  declaration,  expressed  by  their  acts,  that  the  defend- 
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aots  were  supposed  to  have  made  the  advanoes.  If  it  was 
not  designed  to  protect  innocent  persons,  who,  believing 
they  were  treating  with  the  owner  and  not  with  the  mere 
agent,  in  good  faith  part  with  their  money  upon  evidences 
of  title  which  the  law  declares  sufficient,  and  in  which  they 
had  *'  faith,"  the  fSactors'  act  wonld  be  of  no  avail.  It  is 
the  undisturbable  title  they  get,  if  they  have  faith  that 
they  get  it,  which  makes  the  factors'  act  valuable.  Any 
other  construction  would  render  it  valueless. 

As  I  read  the  decisions  of  our  Courts,  in  which  a  con* 
stniction  of  the  act  in  question  has  been  involved,  they 
have  uniformly  held  that  **upon  the  faith  thereof,"  has 
reference  tp  the  tide  of  the  person  holding  the  evidences 
of  title ;  and  that  to  constitute  a  dealing  with  a  factor 
lona  fide^  there  must  be  not  only  an  absence  of  all  know- 
ledge of  the  true  owner,  but  ''faith^^  created  by  the  evi- 
dences of  title,  that  the  dealing  was  with  the  real  owner. 

In  Stevens  v.  Wilson^  (6  Hill,  512,)  the  factor  was  in 
''possession"  of  goods  and  advances  were  made  to  the 
factor,  "and  the  case  turned  upon  a  question  of  actual 
notice  that  the  factor  was  not  the  owner.  But  Mr.  Justice 
Bronson,  ignoring  what  he  says  may  be  the  grammatical 
construction  of  the  words,  adopts  a  construction  more  in 
accordance  with  good  sense  and  sound  morals,  and  declares 
that  the  reference  of  the  words  ''  upon  the  faith  thereof," 
is  to  the  words,  '*  shall  be  deemed  to  be  the  true  owner 
thereof." 

This  case  afterwards  came  before  the  Oourt  for  the  Cor- 
rection of  Errors,  (3  Denio,  472,)  where  the  Chancellor, 
deliveriug  the  opinion  of  the  Court,  says :  "  It  is  perfectly 
'*  evident,  from  the  whole  of  this  section,'(3d  sec  of  fao- 
''  tors'  act,)  taken  in  connection  wkh  the  second  section 
''  and  the  previous  law  upon  the  subject,  that  the  words, 
"  '  on  the  faith  thereof^  refer  to  the  ownership  of  the  goods, 
"so  as  to  protect  the  purchaser  or  pledgee,  who  has 
''advanced  his  money  or  giveu  his  negotiable  note  or 
"  acceptance,  or  other  written  obligation,  upon*  the  faith 
"  or  belief  of  the  fact  that  the  person  with  whom  he  dealt 
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"was  the  real  owner  of  the  property.  Any  other  con- 
**  strnctiou  of  the  statute  would  do  great  injustice  to  the 
"  Legislature  who  passed  the  act  of  1830." 

Hie  judgment  of  the  Supreme  Court  was  afSrmed  by  a 
Tote  of  twenty-one  to  one. 

This  construction  of  the  act  was  afterwards  approved 
by  ilie  Oourt  of  Appeals,  in  CaveU  v.  Hilly  (2  Seld.,  374, 
380,)  and  again  in  Cartwrigkt  v.  WUmerding,  (svpra^) 
where  the  fact  was  found  (p.  533)  that  the  defendants 
made  the  advances  "  on  the  faith  that  the  goods  in  ques- 
tion were  oumed  by  Acker  &  Harris,  &c." 

The  construction  thus  given  to  the  act  in  question,  by  the 
highest  Courts  of  our  State,  is  so  consonant' with  the  good 
sense  of^the  iBtatute  and  manifest  intention  of  the  Legis- 
laturct  that  even  if  their  decisions  were  not  controlling 
they  would  still  commend  themselves  to  my  judgment. 

It  was  not  doubted  on  the  trial,  by  the  defendants' 
counsel,  nor  was  it  upon  the  argument  of  this  appeal,  that 
"actual  notice"  to  the  defendants,  that  Starling,  McCul- 
loh  &  Co.  were  not  the  owners  of  the  com,  would  defeat 
the  daim  of  the  defendants  to  hold  it  as  against  the  true 
owners.  The  Judge  so  expressly  charged  the  Jury,  and 
no  exception  to  it  was  taken  by  the  defendants'  counsel. 

But  it  is  contended  that  nothing  short  of  actual  notice 
will  or  can  disturb  tlie  defendants'  title  or  lien  on  the  corn, 
acquired  through  their  advances  to  Starling,  McCulIoh  & 
Co.  That  notice  cannot  be  implied  nor  inferred  from  facts 
and  circumstances  attending  the  transactions  which  were 
of  such  a  character  as  would  have  caused  a  man  of  ordin- 
ary prudence  to  believe  that  Starling,  McCulloh  &  Co. 
were  not  the  owners. 

The  objection  to  this  part  of  the  charge  was,  not  that 
such  notice  might  not  be  implied  from  facts  and  circum- 
stances, but  that,  "  apart  from  the  actual  notice  asserted 
by  McCulloh,  there  was  no  evidence  of  any  such  facts  and 
circumstances  as  would  warrant  the  Jury  in  finding 
notice." 

The  question  then  is,  could  the  Jury  rightfully  infer 
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from  the  facts  and  circumstances  of  the  case,  that  the 
defendants  had  notice  that  Starling,  McOiiUoh  &  Ck).  were 
not  the  owners  of  the  com,  or  must  proof  of  actual  notice 
be  furnished  of  such  fact  to  deprive  the  defendants  of  the 
protection  of  the  statute  ? 

That  actual  notice  would  produce  such  effect  is  abund- 
antly supported  by  authority.  {Stevens  v.  Wilson^  CoviU  v. 
JEfiK,  Bonito  v.  Mosquera^  and  Cartwright  v,  WUnierdingf 
9tipra.)  In  none  of  these  cases,  except  CoviU  v.  JEfirt,  how- 
ever, did  it  appear  that  the  person  dealing  with  the  factor 
had  other  than  actual  notice.  It  was  assumed  or  stated 
that  he  knew  at  the  time,  he  was  not  dealing  with  the 
true  owner.  In  the  statement  of  the  case  in  Stevens  r. 
WUson^  in  6  Hill,  it  is  said,  **  evidence  was  given  tending 
to  show  "  knowledge,  &c.  The  nature  of  the  evidence  is 
not  given.  In  Cartwright  v.  WUmerdiiig,  there  was  a  find- 
ing that  the  advances  of  the  defendants  were  made  in 
good  faith,  without  notice  of  the  true  ownership ;  but  the 
learned  Judge  who  delivered  the  opinion  of  the  Court  of 
Appeals,  significantly  asks,  ''  were  these  circumstances 
connected  with  the  transaction  which  charge  them  iu  law 
with  such  notice  ?  " 

In  CovUl  v.  Hill,  there  was  no  evidence  of  actual  notice,  yet 
the  Judge  charged  the  Jury  that  if  the  defendants  sold  the 
property  with  knowledge  that  the  plaintiff  claimed  to  he 
the  owner,  it  was  a  conversion.  And  the  Court  say,  (p. 
880,)  speaking  of  the  evidence  tending  to  show  notice, 
"  this  was  certainly  enough  to  put  them  on  inquiry^  &c*' 
The  language  of  the  charge  in  the  case  under  considera- 
tion was  no  stronger  than  that  employed  by  the  learned 
Judge  in  CoviU  v.  HUL 

The  rule  which  was  adopted  in  England  in  GiU  v.  Ouhitti 
8  Bam.  &  Cres.,  466,  and  followed  in  Goodman  v.  Harveg^ 
4  Ad.  &  El.,  870,  that  meie  facts  and  circumstances  whidi 
would  excite  the  suspicion  of  a  careful  and  prudent  mao, 
were  not  sufiicient  to  destroy  his  title,  as  applied  to  com- 
mercial paper,  seems  to  have  been  approved  in  this  State, 
by  a  Court  of  concurrent  jurisdiction  with  this  Coort. 
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(Hall  Y.  WOson,  16  Barb.,  548 ;  Magee  v.  Badger,  30  Id., 
246.)  The  same  rale  is  approved  by  the  Sapreme  Oonrt  of 
the  United  States,  {Chodman  v.  SimondSj  20  How.  U.  S. 
S.,  3(i7,  369,)  and  in  many  of  the  neighboring  Stat<5S.  (See 
eases  cited  in  2  Parsons  on  Notes  and  Bills,  278.)  I  can- 
not discover  that  it  has  been  adopted  by  the  appellate 
Court  of  this  State,  nor  that  in  any  case  has  it  been  applied 
to  any  contracts,  other  than  commercial  paper ;  especially 
not  to  pledges  of  property  by  a  factor. 

The  design  of  the  factors'  act  was  to  change  the  com* 
mon  law  rule  that  a  factor  could  not  pledge  the  goods  of 
his  principal,  and  to  declare  that  if  he  was  intrusted  with 
the  indicia  of  title,  he  should  be  deemed  the  owner  and 
might  be  dealt  with  accordingly.  It  only  protects  inno- 
cent persons,  who  deal  in  good  faith,  believing,  from  the 
evidences  of  title  possessed  by  the  factor,  that  he  is  the 
owner.  It  does*  not  protect  such  as  had  knowledge  or 
the  means  of  knowing  that  the  factor  was  not  the  owner. 
Before  the  factors'  act,  a  person  4<^ling  with  a  factor  or 
broker,  was  bound  to  know  that,  by  law,  a  factor  or  broker, 
although  a  general  agent,  was  not  clothed  with  authority 
to  pledge,  deposit  or  transfer  the  property  of  his  principal 
for  his  own  debt.  And  the  factors'  act,  while  it  protects  an 
innocent  person,  does  not  relieve  one  who  has  knowledge 
of  the  agency.  It  seems  to  me,  that  whatever  he  was 
bound  to  know  before  the  act,  he  may  now  acquire  by 
actual  notice  or  from  circumstances  tending  to  inform  him 
of  the  mere  agency  of  the  persons  with  whom  he  is  deal- 
ing ;  and,  therefore,  as  respects  the  good  faith  of  advances 
made  to  a  factor,  it  is  proper  to  infer,  from  such  facts  and 
circumstances  as  would  put  a  careful  and  prudent  man  on 
inquiry,  that  be  had  notice. 

In  Ware  v.  Egmont,  (31  Eng.  L.  &  Bf,  89),  where  it  was 
sought  to  affect  a  purchaser  of  real  estate  with  construc- 
tive notice,  the  Oonrt  say,  (p.  97,)  "  where  he  has  not 
'<  actual  notice,  he  ought  not  to  be  treated  as  if  he  had 
''  notice,  unless  the  circumstances  are  such  as  enable  the 
*'  Court  to  say,  not  only  that  he  might  have  acquired, 'but 
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''also,  that  he  ought  to  have  acquired  the  notice  with 
''  which  it  is  sought  to  affect  him ;  that  he  would  have 
"  acquired  it  but  for  his  gross  uegligence  in  the  conduct  of 
"  the  business  in  question." 

Parsons,  speaking  of  noti<;e  as  applied  to  contracts  geni- 
ally, (2  Pars,  on  Con.,  184,)  says,  constructive  notice  may 
be  of  two  kinds.  /*  In  one,  some  notice  or  knowledge  of  a 
"  fact  is  proved,  which  would  imply  to  a  reasonable  man  cer- 
''  tain  other  facts,  or  would  lead  a  person  of  ordinary  can- 
''  tion  into  an  inquiry  which  would  certainly  disclose  those 
''  facts.  The  other  exists  when  actual  notice  was  attempt- 
"  ed,  or  when  suflScient  means  of  knowledge  and  notices 
''  of  inquiry  exist,  and  the  Court  are  satisfied  that  the 
''  party  has  abstained  from  inquiry  or  avoided  notice,  with 
''  the  intent  of  remaining  in  ignorance." 

In  Williamson  v.  Brotcn,  (15  N.  Y.  E.,  354,)  it  was  held, 
that,  wh^re  a  purchaser  of  real  estate  has  knowledge  of 
any  fact  sufficient  to  put  him  on  inquiry  as  to  the  existence 
of  some  right  or  title  in  i^onflict  with  that  he  is  about  to 
acquire,  he  is  presumed  to  have  made  the  inquiry,  or  is 
deemed  to  be  guilty  of  such  negligence  as  will  defeat  his 
daim  to  be  considered  a  tona  fide  purchaser. 

The  law  applicable  to  commercial  paper  is  sui  generis^ 
and  is  seldom  extended  to  other  contracts;  and  until  I 
can  find  authority  for  it,  I  shall  not  apply  the  modem  rule 
of  law  on  the  subject  of  constructive  notice  as  respects 
the  lona  fides  of  a  holder  of  commercial  paper,  to  the  good 
or  bad  faith  of  person  dealing  with  other  property. 

There  was  no  error,  therefore,  in  submitting  to  the  Jury 
the  question  of  implied  notice  derivable  from  the  facts  and 
circumstances  attending  the  transaction ;  nor  in  charging 
that  if,  from  such  facts  and  circumstances,  the  Jury  found 
such  notice,  the  defendants  were  not  protected  by  the  act 
That  there  was  some  evidence  on  this  subject  proper  for 
the  consideration  of  the  Jury,  appears  from  the  case^ 
among  others,  that  Starling,  McCulloh  &  Co.  were  com- 
mission merchants,  selling  the  property  of  other  persona 
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The  Jary  having  found  Bach  notice,  their  verdict  should 
not  be  disturbed. 

The  other  exceptions  taken  on  the  trial  were  abandoned 
in  the  argument  of  the  appeal. 

Upon  principle,  therefore^  as  well  as  upon  undoubted 
authority,  I  think  the  judgment  should  be  affirmed. 

Judgment  reversed,  and  a  new  trial  ordered. 


The  Mayor,  Aldermen  and  Commonalty  op  the  City 
OF  New  Yore,  Plaintiffs  and  Bespondents,  v.  Tub 
Hamilton  Fire  Insurance  Oompany,  Defendants  and 
Appellants. 

1.  The  CJorporation  of  the  City  of  New  York  may  appear  on  the  record,  in 
actions  to  which  they  are  parties,  by  any  attorney,  and  may  employ  any 
counsel  they  may  choose. 

2.  Under  a  lease  of  vacant  gronnd,  at  a  nominal  rent^  with  the  condition  and 
covenant^  on  the  part  of  the  lessees,  to  erect  a  valuable  building  thereon, 
and,  at  the  expiration  of  the  term,  to  surrender  the  premises  in  as  good  con- 
dition as  reasonable  use  and  wear  will  permit,  damages  by  the  elements 
excepted,  and  with  no  reservation  of  a  right  to  remove  the  building,  such 
building  belongs  to  the  lessors,  at  the  expiration  of  the  term. 

3.  Hence,  they  Ijave  an  insurable  interest  therein ;  and  in  their  action  upon 
a  policy  of  insurance  on  it,  procured  by  them  after  the  expiration  of  the 
lease,  neither  the  fact  that  the  building  was  so  constructed  that  it  could  be 
taken  down,  nor  the  mode  in  which  they  obtained  possession  from  the 
lessees,  is  material 

4b  Conditions  in  a  policy  of  insurance,  that  no  suit  shall  be  sustainable  thereon 
unless  commenced  Within  six  months  afler  a  loss  occurs,  and  also  that  the 
payment  of  losses  shall  be  made  in  sixty  days  from  the  date  of  the  adjust- 
ment of  preliminary  proofs  of  loss  by  the  parties,  must  be  so  construed  as 
not  to  conflict  unnecessarily  with  each  other.  And  where  the  parties,  in 
good  faith,  and  without  any  objection  that  unnecessary  time  is  taken  for 
Uie  purpose,  are  occupied  so  long  in  adjusting  proofs  that  sixty  days 
from  the  date  of  adjustment  does  not  expire  within  the  six  months,  the  policy 
does  not  become  forfeited  merely  because  the  suit  is  not  brought  within 
six  months  and  before  the  loss  is  payable.  An  action  brought  promptly 
upon  the  expiration  of  sixty  days  from  the  adjustment  of  loss,  is  not  barred 
because  commenced  more  than  six  months  after  the  loss  occurred. 

5.  It  seems  that  where  objections  are  made  by  the  insurers  to  the  preliminary 
proofs  of  loss,  the  sixty  days  are  not  to  be  deemed  to  commence  until  afler 
a  reasonable  time  for  the  insured  to  examine  the  objections. 
Bosw.:— Vol.  X   •    68 
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6.  Where  an  insurance  company  in  the  City  of  New  York  insured  the  build- 
ing in  that  city,  known  as  the  Crystal  Palace,  which,  with  the  public  exhi- 
bitions that  it  had  been  erected  for  and  to  which  for  a  number  of  years  it 
had  been  exclusively  devoted,  were  matters  of  great  public  notoriety  and 
interest;  and  it  was  described  in  the  policy  as  the  building  lately  owned 
by  the  Association  for  tlie  Exhibit!^  of  the  Industry  of  all  Nations,  and 
the  defendants  also  insured  certain  property  in  the  bi^ilding  as  '*  belonging 
to  exhibitors;"  ffddj  that  they  must  be  deemed  to  have  been  acquainted 
witli  the  business  to  which  the  building  was  appropriated,  the  nature  of 
the  objects  exhibited,  and  the  means  employed  to  exhibit  them,  and  to 
have  intended  to  include  in  the  risk  such  business  and  the  employment  of 
all  such  usual  means;  and  that  the  use  of  fire  and  steam  for  the  purpose 
of  the  exhibition  of  machinery,  and  the  keeping  of  a  restaurant,  with 
liquors  and  cigars,  and  a  kitchen  with  ovens,  were  all  to  be  deemed  parts 
of  the  exhibition,  and  did  not  defeat  the  insurance. 

7.  The  keeping  of  articles  to  be  exhibited  or  to  be  used  as  means  and  instru- 
ments of  the  exhibition,  is  not  a  use  of  the  building  "  for  the  purpose  of 
storing  or  keeping  therein"  such  articles,  within  a  clause  in  the  policy 
relating  to  hazardous  articles.  '^ 

8.  Under  the  usual  provision  in  a  policy  of  insurance,  that  the  conditions 
annexed  are  "  to  be  resorted  to  in  order  to  explain  the  rights  and  oUiga- 
tions  of  the  parties  thereto,  in  all  cases  not  herein  otherwise  specially  pro- 
vided for,"  such  conditions  do  not  define  the  rights  and  obligations  of  the 
parties  under  any  contingency  provided  for  in  the  body  of  the  policy. 
Hence,  where  a  clause  in  the  body  of  the  policy  provides  that  tiie  insurance 
shall  be  Suspended  during  any  increase  of  the  risk  from  specified  causes, 
and  the  conditions  annexed  provide  that  tiie  policy  shall  become  void  by 
any  increase  of  the  risk,  an  increase  of  risk,  such  as  is  ^>ecified  in  the 
clause  in  the  body  of  the  policy,  does  not  avoid  but  merely  suspends 
the  policy.  • 

9.  Where  a  policy  of  insurance  specifies  the  uses  to  which  the  premises  are 
applied,  a  mere  increase  of  risk  does  not  avoid  the  ^licy  unless  it  arises 
from  something  else  Uian  their  appropriation  to  the  uses  which  are  con- 

I  templated  and  covered  by  the  policy.  (Per  Robertson,  J.) 

10.  Where  a  cause  is  submitted  to  the  Court  at  General  Term,  upon  printed 
points,  pursuant  to  Rule  43  of  Court,  which  requires  the  appellant  to  fnr- 
nish  to  the  Court,  with  the  papers,  a  printed  copy  of  tiie  points  on  which 
he  intends  to  rely,  an  omission  to  allude,  in  such  points,  to  an  exception 
which  had  been  taken  on  the  trial,  is  a  waiver  of  such  exception.  (Per 

BOSWORTH,  Ch.  J.) 

11.  Where  a  policy  is  procured  by  the  insured  for  their  own  protection  aiid 
in  respect  to  property  in  which  they  claim  an  ownership,  they  may  recover 
thereon,  although  it  i^  expressed  to  b^4pr  account  of  whom  it  may  concern. 

(Before  Bosworth,  CIl  J.,  and  RoiiERTSoN  and  Barbour,  J.  J.) 
Submitted,  i&nnwry  9,  1863 ;  decided,  April  25,  1863. 
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This  was  »n  appeal  by  the  defendante  from  ^  judgment 
entered  in  favor  of  the  plaintiffs  upon  a  verdict 

Tlie  action  was  brought  upon  a  fire  insurance  policy, 
issued  by  the  defendants  to  the  plaintiffs  in  1858,  which 
described  the  subject  of  insurance  Its  the  iron  and  glass 
buildingSt  known  as  the  '' Crystal  Palace,"  situate  on 
Beservoir  Square,  in  the  City  of  New  York,  together  with 
the  furniture  and  fixtures  now  in  said  building,  lately 
owned  by  the  Association  for  the  Exhibition  of  the  Industry 
of  All  Nations,  and  since  vested  in  John  H.  White  as  Be- 
ceiver,  and  also  such  other  property  lately  vested  in  said 
White's  bands  as  Beceiver,  belonging  to  exhibitors,  and 
lately  in  said  White's  custody  and  keeping,  now  remain- 
ing in  said  building. 

The  policy  provided,  among  other  things,  that  no  suit  or 
action  of  any  kind,  against  said  company,  for  the  recovery 
of  any  claim  upon,  under,  or  by  virtue  of  this  policy,  shall 
be  sustainable  in  any  Court  of  law,  unless  such  suit  or 
claim  shall  }fe  commenced  within  the  term  of  six  months 
after  any  loss  or  damage  shall  accrue ;  and  in  case  any 
such  suit  or  action  shall  be  commenced  against  said  com- 
pany afterthe  expiration  of  six  months  next  after  such^ 
loss  or  damage  shall  have  occurred,  the  lapse  of  time  shall 
be  taken  and  deemed  as  conclusive  evidence  against  the 
Talidity  of  the  claim,  thereby  so  attempted  to  be  enforced. 

Also  that  payment  of  losses  shall  be  made  in  sixty  days 
from  the  date  of  the  ac^ustment  of  the  preliminary  proofs 
of  loss  by  the  parties. 

The  other  provisions  of  the  policy,  so  fkr  as  material, 
are  stated  in  the  opinions  of  the  Court. 

The  cause  came  on  to  be  tried  before  Mr.  Justice  B6b- 
EBTSON  and  a  Jury,  on  t^e  21st  day  of  January,  1862. 

The  facts  in  relation  to  the  erection  and  uses  of  the 
building  are  stated  in  the  opinions  of  the  Court  and  in  the 
report  of  The  Mayor,  &c.,  v.  The  Exchange  Fire  Insurance 
Co.f  a  similar  case,  which  will  be  found  in  9  Bosw.,  424. 

At  the  close  of  the  evidence  the  counsel  for  the  defend- 
ants refiuested  the  Judge  to  charge  the  Jury  as  follows : 
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1.  That  if  the  Jury  believe  that  the  plaintiffs  had  no 
other  interest  in,  or  ownership  of  the  building  and  fix- 
tures, than  what  they  derived  from  the  ownership  of  the 
land,  the  expiration  of  the  lease  to  Riddle,  and  the  taking 
of  forcible  possession  of  the  premisses,  without  the  consent 
or  surrender  of  the  tenants  in  possession,  then  the  plain- 
tiffs were  not  such  owners  of  such  buildings  as  to  entitle 
them  to  recover  in  this  suit. 

2.  That  the  Seceiver  being  an  officer  of  the  Court,  and 
having  no  title  or  interest  in  the  building  and  fixtures, 
except  as  such  officer,  it  was  not  competent  for  him,  with- 
out an  order  of  Oourt,  to  make  any  such  surrender  thereof 
to  the  landlord,  as  to  divest  himself  of  the  property  therein, 
and  vest  that  property  in  such  landlord. 

3.  That  if  the  Jury  believe  that  the  Receiver  surrendered 
possession  to  the  landlord  coUusively,  and  for  the  purpose 
of  divesting  himself  of  and  investing  the  landlord  with 
the  title  to,  or  property  in  such  building  and  fixtures,  no 
interest  or  property  therein  did  thereby  pass  to  or  vest  in 
such  landlord. 

4.  That  if  the  Jury  believe  that  the  plaintiffs  obtained 
possession  of  the  building  and  fixtures,  not  by  due  pro- 
cess of  law,  nor  a  voluntary  surrender  by  a  tenant  com- 
petent to  make  such  surrender,  but  by  force  or  coUusively 
as  aforesaid,  and  not  otherwise,  then  the  plaintiffs  had  no 
interest  or  ownership  in  such  building  and  fixtures,  and 
cannot  recover. 

5.  That  if  the  Jury  believe  that  the  insured  premises 
were,  at  any  time  after  the  policy  was  made,  in  this  case, 
and  duriug  the  time  it  would  otherwise  have  continued 
in  force,  used  to  or  for  the  purpose  of  carrying  on  or  exer- 
cising therein  any  trade,  business,  or  vocation  denominated 
in  the  conditions  annexed  to  the  policy  hazardous  or  extra 
hazardous,  or  specified  in  the  memorandum  of  special 
rates,  then  the  plaintiffs  cannot  recover,  whether  such  use 
was  by  the  plaintiffs  or  their  lessees. 

6.  That  if  the  Jury  believe  that  the  insured  premises 
were,  at  any  time  after  the  policy  was  made,  and  during 
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the  time  it.  would  otherwise  have  continued  in  force, 
appropriated,  applied,  or  used  for  the  purpose  of  storing 
or  keeping  therein  any  of  the  articles,  goods,  or  merchan- 
dise in  the  same  terras  and  conditions  denominated  haz- 
ardous or  extra  hazardous,  oi^included  in  the  memorandum 
of  special  rates,  and  were  so  appropriated,  applied,  or  used 
at  the  time  of  the  fire,  the  plaintiffs  cannot  recover.   ' 

7.  If  the  Jury  believe,  that  after  the  insurance  was 
effected,  the  risk  was  increased  by  any  means  whatever 
within  the  control  of  the  plaintiffs,  then  the  insurance  was 
void,  and  the  plaintiffs  cannot  recover.  « 

8.  If  the  Jury  believe,  that  after  the  insurance  was 
effected,  the  building  wag  occupied  so  as  to  render  the 
risk  more  hazardous  than  at  the  time  of  the  fire,  the  insure 
ance  was  void,  and  the  plaintiffs  cannot  recover. 

9.  That  by  the  terms  of  the  policy  the  plaintiffs  are  repre- 
sented at  the  time  of  the  making  of  the  same  as  not  being 
the  owners  of  the  building  insured.  They  cannot  now  be 
permitted  to  show  that  they  were,  and  recover  as  such. 

10.  That  it  was  competent  for  the  parties  to  contract  in" 
relation  to  the  future  use  and  occupation  of  the  building 
insured,  and  without  reference  to  its  previous  use  or  occu- 
pancy;  and  the  fact  that  the  use  or  occupancy  prohibited 
existed  up  to  the  time  the  policy  was  made,  forms  no  ex- 
cuse for  the  violation  of  the  contract. ' 

11.  That  the  description  of  the  building  as  given  in  the 
policy,  to  wit,  "A  building  of  iron  and  glass  known  as 
the  Crystal  Palace,  together  with  the  furniture  and  fixtures 
now  in  said  building,  lately  owned  by  the  Association  for 
the  Exhibition  of  the  Industry  of  all  Nations,  and  since 
vested  in  John  H.  White  as  Eeceiver,  and  also  such  other 
property  lately  vested  in  said  White's  hands  as  Receiver, 
belonging  to  exhibitors,  and  lately  in  said  White's  custody 
and  keeping,  now  remaining  in  said  building,''  cannot  be 
construed  as  making  the  policy  apply  to  the  building  as 
a  place  of  public  exhibition. 

12.  ThaJ  the  provisions  of  this  policy,  which  provide 
that  in  case  the  premises  insured  shall  at  any  time  after 
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the  making  and  daring  the  continnanoe  thereof  be  appro- 
priated, applied  or  uaed  to  or  for  the  purpose  of  carrying 
on  or  exercising  therein  any  trade,  business  or  vocation 
denominated  hazardous  or  extra  hazardous,  or  specified  in 
the  memorandum  of  special  rates  in  the  proposals  annexed 
to  the  policy,  or  tor  the  purpose  of  storing  therein  any  of 
the  articles,  goods  or  merchandise  in  the  same  proposals 
denominated  hazardous  or  extra  hazardous,  or  included 
in  the  memorandum  of  special  rates,  unless  therein  other- 
wise specially  provided  for,  or  thereafter  agreed  to  by  the 
company  in  writing,  to  be  added  to  or  indorsed  upon 
the  policy,  then  and  from  thenceforth  so  long  as  the  same 
should  be  so  appropriated,  appli(^d  or  used,  the  policy  should 
cease  and  be  of  no  force  or  effect,  amount  to  a  prospective 
or  promissory  warranty,  and  the  use  or  occupation  of  the 
premises  by  the  plaintiffs  or  their  assigns,  in  any  form  or 
manner  in  violation  thereof,  would  avoid  the  policy,  and 
the  plaintiffs  could  not  recover. 

13.  That  this  action,  not  having  been  commenced  within 
six  months  next  after  the  occurrence  of  the  loss,  was 
barred  by  the  last  paragraph  of  the  tenth  condition  of  the 
policy ;  and  the  plaintiffs  cannot  recover. 

TlJ^udge  refused  to  give  these  instructions  to  the  Jury 
except  so  far  as  they  were  embraced  in  the  charge  as  in 
fact  giv^eu,  the  material  portions  of  which  are  stated  in  the 
opinion  of  the  Court. 

The  defendants'  counsel  excepted  to  the  refusal  to 
charge,  as  well  as  to  various  parts  of  the  charge. 

The  Jury  found  a  verdict  for  the  plaintiffs  for  $5,969.28, 
the  amount  of  their  claim  and  interest. 

Abram  Wakeman^  for  defendants,  appellants  : — 
Cited,  as  to  the  first  of  the  points  submitted  by  him,  all 
of  which  are  stated  in  the  opinion  of  Boswobth,  Ch.  J., 
Mead  v.  N.  W.  Ins.  Co:,  (3  Seld.,  534 ;)  WaU  v.  East  River 
MuU  Ins.  Co.,  (3  Duer,  264.) 

jD.  Lord  and  T.  H.  Eodman,  for  plaintiffs,  respondents. 
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I.  The  pltuntiffis,  as  owners  of  the  fee  of  the  ]aud  in 
possession  at  the  time  of  the  insurance  and  of  the  fire,  had 
an  insurable  interest  in  the  building  to  the  extent  of  the 
insurance. 

II.  The  policy  covered  the  purpose  of  the  occupation  of 
the  building;  and  the  restriction  of  the  modes  of  use 
in  the  policy  on  which  the  defendants  place  their  defense 
admits  the  right  of  use  in  every  way  not  within  the 
restriction.  {Harper  v.  Albany  Mtit  Ins.  Co.,  17  N.  T. 
B.,  194 ;  Bryant  v.  Poughkeepsie  MuU  Ins.  Co.,  17  N.  Y.  B., 
200 ;  Delonguemare  v.  Tradesmen's  Ins.  Co.^  2  Hall,  589 ; 
approved  in  17  N.  Y.  B.,  197 ;  Harper  v.  N.  T.  City  Fire 
Ins.  Co.,  22  IS.  Y.  B.,  442 ;  Toionsend  v.  N.  W.  Ins.  Co., 
18  Id.,  168  ;  Grant  v.  Howard  Ins.  Co.,  5  Hill,  10.) 

in.  The  things,  by  way  of  merchandise,  machinery, 
&c«,  in  the  building,  were  all  within  the  use  described  in 
the  policy,  of  a  place  for  the  public  exhibition  of  the 
industry  of  all  nations  ;  and  they  were,  therefore,  within 
the  description  covered  by  that  of  the  building  insured  as 
a  building  to  be  used. 

lY.  The  use  and  occupation  of  the  building  was  not 
fjontrary  to  the  policy.  (2  Phil.  Ins.,  p.  479,  pi.  882,  883, 
Itnd  cases  there  cited ;  Hynds  v.  Schenectady  Ins.  Co.,  1 
kern.,  561 ;  O'Nid  v.  Buffalo  Ins.  Co.,  3  Comst,  122 ; 
Langd4>n  v.  N.  T.  JSquitahle  Ins.  Co.,  1  Hall,  226 ;  Ander^ 
son  V.  Fitzgerald,  4  H.  L.  Gas.,  484 ;  Notman  v.  Anchor  Ins* 
Co.,  4  J.  Scott,  N.  S.,  477 ;  Com.  Bench  B.) 

Y.  There  is  no  evidence  that  the  risk  was  increased  by 
any  means  within  the  control  of  the  insured. 

YI.  The  plaintiffs  are  not  precluded  by  lapse  of  time 
and  delay  in  bringing  their  action.  {Ames  v.  N.  T.  Union 
Ins.  Co.,  14  N.  Y.  B.,  [4  Kern.,]  264.) 

BoswoBTH,  Gh.  J.  This  is  an  action  on  a  policy  of 
insurance  made  and  issued  by  the  defendants,  bearing 
date  the  23d  of  June,  1858,  whereby  they  insured  the 
plaintiffs  "for  account  of  whom  it  may  concern,  against 
"  loss  or  damage  by  fire  to  the-  amount  of  fSyOOO,"*  on  t^e 
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*'  iron  and  glass  buildings,  known  as  the  Crystal  Palace^ 
**  situate  on  Beservoir  Square,  l)etween  40th  and  42d 
^'  streets,  and  the  east  side  of  Sixth  avenue,  together  with 
'*  the  furniture  and  fixtures  now  in  said  building,  lately 
"  owned  by  the  Association  for  the  Exhibition  of  the  la- 
"dustry  of  All  Nations,  and  since  vested  in  John  H. 
"  White,  as  Eeceiver,  and  also  such  other  property  lately 
*'  vested  in  said  White's  hands  as  Receiver,  belonging  to 
"  exhibitors,  and  lately  in  said  White's  custody,  and  now  re- 
**  maining  in  said  building,"  for  one  year.  The  building  and 
its  contents  were  destroyed  by  fire  on  the  5th  of  Oct.,  1858. 

The  suit  is  prosecuted  by  ''  Mann  &  Bodnian  "  as  plain- 
tiflfe'  attorneys. 

When  the  cause  was  opened  to  the  Jury,  the  defendants 
"  moved  to  dismiss  the  complaint,  or  strike  the  cause  from 
the  calendar,  on  the  ground  that  the  plaiutifis  were  not 
legally  represented  before  the  Court,"  insisting  that  all 
actions  on  their  behalf  must  be  conducted  by  the  "  Opun- 
sel  to  the  Corporation." 

The  motion  was  denied,  and  defendants  excepted. 

When  the  plaintij9s  rested  the  defendants  moved  for  a 
nonsuit,  on  the  grounds :  First,  that  the  plaintifis  had  not 
shown  *<  any  such  right  to  or  ownership  of  the  building  as 
will  entitle  them  to  recover  in  this  action ;  and.  Second^ 
**  that  this  action  not  having  been  commenced  until  the  16th 
day  of  April,  1859,  is  barred  by  the  last  clause  of  the  tenth 
condition  of  the  policy,"  which  provides  that  in  case  any 
suit  be  brought  "  after  the  expiration  of  six  months  next 
'*  after  such  loss  or  damage  shall  have  occurred,  the  lapse 
"  of  time  shall  be  taken  and  deemed  as  conclusive  evidence 
''against  the  validity  of  the  claim  thereby  so  attempted 
''  to  be  enforced."  The  motion  was  denied,  and  th^  defend- 
ants excepted. 

These  exceptions  will  be  first  considered.  No  law  has 
been  cited  which  deprives  the  plaintiffs  of  the  right  to 
prosecute  any  suit  by  any  attorney  they  may  deem  it  for 
their  interest  to  employ.  As  they  may  sue  and  be  sued, 
they  may  appear  on  the  record  by  any  attorney  they  may 
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choose  to  employ,  and  may  employ  any  connsel  to  try  their 
causes  and  toargne  them  on  appeal,  in  whose  capacity  and 
fidelity  they  may  see  fit  to  trust.  We  deem  these  propo- 
sitions so  clear  that  any  argument  in  support  of  them  is 
unnecessary. 

Next,  in  regard  to  the  plaintiffs'  insurable  interest.  They 
owned  the  fee  of  the  ground  on  which  the  insured  build- 
ing stood,  and  therefore,  presumptively,  owned  the  building 
also.  On  the  23d  of  March,  1852,  the  plaintifll^  leased  the 
land  on  which  the  building  stood  when  insured,  to  Edward 
Biddle,  **  whereon  to  erect "  and  *•  for  the  purpose  of  erect* 
ing  thereon  a  building  of  iron  and  glass  for  the  purpose 
of  an  Industrial  Exhibition  of  AH  Nat^ns  *  *  *  for 
the  term  of  five  years,  if  required  and  used  by  (said  Biddle) 
for  the  purpose  hereinbefore  mentioned  for  that  period, 
•  •  •  at  the  yearly  rent  of  one  dollar  per  annum."  It 
^as  declared  in  the  lease,  that  it  was  made  '*  upon  the 
express  condition  '*  that  Biddle  and  his  associates  would 
erect  the  building,  and  at  the  expiration  of  the  term  should 
^*  quit  and  surrender  the  premises  hereby  demised,  in  as 
good  state  and  condition  as  reasonable  use  and  wear 
thereof  will  permit,  damages  by  the  elements  excepted." 

On  the  3lst  of  March,  1852,  Biddle,  by  a  written  and 
sealed  instrument,  sold,  assigned  and  transferred  to  the 
••  Association  for  the  Exhibition  of  the  Industry  of  All 
Nations,"  the  said  lease,  the  premises  therein  mentioned, 
and  the  buildings  thereon,  for  and  during  the  rest  and 
residue  of  the  term,  ^h^  erection  of  the  building  was 
commenced  in  January,  1852,  and^  it  was  opened  about  the 
first  of  July,  1853.  The  building  covered  an  area  of  three 
acres ;  the  lease  expired  in  1857 ;  the  plaintiffs  took  pos- 
session of  the  property  on  the  31st  of  May,  1858,  and  were 
in  possession  when  the  policy  was  issued ;  and  the  defend- 
ants then  knew  that  they  were  in  possession. 

We  think  that  by  the  true  construction  of  the  lease,  the 

building  was  to  become  the  property  of  the  Corporation 

when  the  lease  expired.    It  was  only  on  the  condition  that 

the  building  should  be  erected,  that  the  lease  was  granted 

Bosw.— Vol.  X.       69 
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at  the  annual  rent  of  one  dollar  per  annum.  Tbe  resolu- 
tion of  the  Oommon  Oonnoil,  authorizing  the  lease,  waa 
*'  passed  on  the  strength  of  the  fact  that  they  (Biddle  and 
bis  associates)  commenced  digging  and  getting  ready  for 
the  building  in  January,  1852." 

By  the  terms  of  the  leasCi  Biddle  and  his  associates 
were  to  fix  the  price  of  admission  to  the  building  at  a  snm 
not  exceeding  fifty  cents  for  each  individual,  and  these 
receipts  were  for  their  use  and  benefit,  and  it  was  undoubt- 
edly anticipated  that  they  would  amount  to  a  very  great 
sum.  The  covenant  to  surrender  the  premises  in  aa  good 
state  and  condition  as  reasonable  use  and  wear  thereof 
will  permit,  damages  by  the  elements  excepted,  would 
seem  to  imply  that  the  building  was  to  be  surrendered 
in  that  condition.  The  words,  the  ''  wear  thereof*'  and 
**  damages  by  the  elements  excepted  "  do  not  appear  to  be 
capable  of  application  to  the  land  itself. 

If  it  be  a  correct  view  that  by  the  fair  meaning  of  the 
lease,  the  building  was  to  be  the  property  of  the  plaintiffi, 
then  all  objections  to  evidence  as  to  whether  it  was  so 
constructed  that  it  could  be  taken  down  and  removed,  are 
untenable.  The  evidence  was  wholly  immaterial,  and 
could  not  possibly  have  prejudiced  the  defendants  as  to 
their  other  grounds  of  defense.  These  views  also  dispose 
of  the  first  four  r^uests  to  charge.  The  plain  tifiTs  owning 
the  building  and  the  land  on  which  it  stands,  it  is  imma- 
terial, in  reference  to  their  right  to  recover  on  this  policy, 
whether  they  obt^iined  possession  by  suit  at  law»  or  in  the 
way  they  did. 

Next,  as  to  the  objection  that  this  suit  was  not  com- 
menced within  six  months  after  the  loss.    . 

The  loss  occurred  on  the  5th  of  October,  1858,  and  the 
six  months  expired  April  5th,  1859.  This  suit  was  com- 
menced April  16,  1859.  Tbe  eleventh  condition  of  the 
policy  declares  that ''  Payment  of  losses  shall  be  made  in 
sixty  days  from  th^  date  of  the  adjustment  of  the  prelimi-  ^ 
nary  proofs  of  loss  by  the  parties.^*  It,  therefore,  becomes 
material  to  ascertain  when  the  preliminary  proofs  of  loss 
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were  adjusted  by  the  parties.  There  would  be  no  right  of 
action  until  the  expiration  of  sixty  days  from  the  date 
of  such  adjustment.  The  tenth  and  eleventh  conditions 
must  be  so  construed  as  not  to  conflict  unnecessarily  with 
each  other.  And  where  the  parties,  in  good  faith,  and 
without  any  objection  that  unnecessary  time  is  taken  for 
the  purpose,  are  occupied  so  long  in  adjusting  proofs,  that 
sixty  days  from  the  date  of  ac^ustment  will  not  expire 
within  the  six  months,  the  policy  does  not  become'  for* 
feit^d  merely  because  a  suit  is  not  brought  within  the  six 
months,  and  before  the  loss  is  payable.  To  such  a  suit, 
the  answer  that  the  money  was  not  due  when  it  was  com- 
menced, would  be  perfect. 

The  preliminary  proofs  were  served  November  30, 1858. 
Objections  thereto,  by  the  defendants,  were  served  January 
3,  1859.  It  was  not  stated,  among  such  objections,  that 
the  preliminary  proofs  had  not  been  served  in  due  time. 

Amended  proofs  were  served  on  the  defendants,  Febru- 
ary 12, 1859,  and  they  served  further  objections  thereto  on 
the  18th  of  February,  1S59.  Up  to  this  time,  the  prelim- 
inary proofs  had  not  been  adjusted  by  the  parties.  This 
suit  was  commenced  within  sixty  days  from  this  time,  viz., 
April  16, 1859. 

It  would  seem  to  be  a  fair  vi^w  of  the  eleventh  condi-^ 
tion  of  the  policy,  and  of  the  acts  of  the  parties  under  it, 
that  the  plaintiffs  had  the  right,  in  good  faith,  to  examine 
these  last  objections,  and  if  further  amendments  were 
required,  to  make  and  serve  them.  If  the  plaintiffs,  after 
this,  had  served  further  proofs,  which  were  satisfactory  to 
the  company,  the  right  of  action  would  not  have  accraed 
until  after  sixty  days  from  such  service;  and  this  case,  in 
this  respect,  is  substantially  like  Ames  v.  The  N.  Y.  Union 
Ins.  Co.,  (4  Kern.,  253.) 

In  that  case  it  was  provided  that  the  loss  was  '^  to  be  paid 
within  ninety  days  after  due  proofs  of  loss,  amended  and 
completed,  should  have  been  filed  in  the  office  of  the  com- 
pany, in  compliance  with  the  terms  and  conditions  of  the 
insurance,"  (Id.,  254,)  and  the  policy  required  a  suit  to  be 
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brought  withiQ  six  months  after  the  loss.  (Id.,  255.)  The 
,  building  was  destroyed  July  5,  and  proofs  were  served 
on  the  14th  of  that  month.  On  the  7th  of  October  objee- 
tions  were  made  to  the  proofs^  and  on  the  14th  of  that 
month  an  affidavit  was  served,  to  meet  the  objection.  The 
action  was  commenced  on  the  18th  of  January,  1854.  (Id., 
256.)  The  company  was  applied  to  for  payment  January 
2,  18.54 ;  it  was  then  stated  that  it  would  not  be  due  until 
the  14th,  and  the  person  applying  was  directed  to  tell  the 
plaintiff  it  would  be  paid  when  it  was  due.  (Id.,  258, 259.) 

In  that  case  payment  was  applied  for  within  six  months 
after  the  loss,  and  within  ninety  days  after  the  adjustment 
of  proofs.  The  answer  made  to  th&t  application  was  held 
to  be  a  waiver  of  a  right  to  insist  on  a  suit  being  brought 
before  the  day  on  which  the  company's  officers  stated  the 
loss  would  be  payable,  viz.,  January  14th,  which  was  nine 
days  after  the  six  months  expired,  and  the  ninety-first  day 
succeeding  that  on' which  the  proofs  were  adjusted. 

In  this  case  there  was  no  demand  of  payment  proved 
to  have  been  made.  The  complaint  states  that  the  com- 
pany refused  to  pay  the  loss,  which  the  answer  does  not 
deny ;  but  the  complaint  does  not  state  when  the  refusal 
was  made.  But  if  the  proofs  are  not  to  be  deemed  to 
have  been  adjusted  by  the  parties,  until  after  the  objec- 
tions served  by  the  defendants  on  the  18th  of  Febmary, 
and  a  reasonable  time  to  examine  them,  or  even  if  they  • 
are  to  be  deemed  to  have  been  ac^usted  on  the  12th  of 
Tebruary,  1859,  although  further  objections  were  served  on 
the  18th,  for  the  reasons  that  the  further  proofs  served 
February  12, 1859,  should  have  been  accepted  as  sufficient 
and  are  not  now  objected  to  as  insufficient,  then  the  loss 
would  not  be  payable  until  April  12th,  which  was  more 
than  six  months  after  the  fire.  From  the  12th  of  February 
there  were  but  16  days  in  that  month,  and  31  in  March 
and  13  in  April  would  be  requii*ed  to  make  the  sixty  days. 

The  principle  of  Ames  v.  The  N.  Y.  Union  Ins.  Co.t 
{supra,)  covers  this  point  in  the  case,  and  the  reasoning 
of  the  Court,  in  its  opinion,  discusses  this  precise  state  of 


NEW  TOSK— APEIL,  1863.  649 

Major,  Ac.,  of  Nov  York  v.  Tlie  Hamilton  Fire  iDSurance  Ckimpanj. 

facts,  and  declares  that  the  objection  now  under  considera^ 
tion  is  untenable. 

It  now  remains  to  consider  the  questions  arising  on 
exceptions  to  the  admission  and  rejection  of  evidence,  to 
refusals  to  charge  as  requested,  and  to  the  charge  made. 

The  policy,  in  the  body  of  it,  contains  these  provisions, 
viz.: 

''And  it  is  agreed  and  declared  to  be  the  true  intent  and 
meaning  of  the  parties  hereto,  that  in  case  the  above  men- 
tioned premises  shall,  at  any  time  after  the  making,  and 
during  the  time  this  policy  would  otherwise  continue  in 
force,  be  appropriated,  applied  or  used,  to  or  for  the  purpose 
of  carrying  on  or  exercising  therein  any  trade,  business  or 
vocation  denominated  hazardous  or  extra  hazardous^  or  spe- 
cified  in  the  memorandum  of  special  rates,  in  the  terms  and 
conditions  annexed  to  this  policy,  or  for  the  purpose  either 
of  storing,  depositing  or  keeping  therein  any  of  the  articles, 
goods  or  merchandise,  in  the  same  terms  and  conditions 
denominated  hazardous  or  extra  hazardous,  or  included 
in  the  memorandum  of  special  rates,  except  as  herein 
specially  provided  for,  or  hereinafter  agreed  to  by  this  cor- 
poration in  writing,  to  be  added  to  or  indorsed  upon  this 
policy,  then  and  from  thenceforth,  so  long  as  the  same  shaU 
he  so  appropriated,  applied  or  used,  these  presents  shall  cease, 
and  be  of  no  force  or  eflfect."  •  •  •  "And  that  this 
policy  is  made  and  accepted  in  reference  to  the  terms  and 
conditions  hereto  annexed,  which  are  to  be  used  and 
resorted  to  in  order  to  explain  the  rights  and  obligations 
of  the  parties  hereto,  in  all  cases  not  herein  otherwise  spe- 
dally  provided  for.^^ 

The  conditions  annexed  to  the  policy  declare  that  "if, 
after  insurance  eflfected,  either  by  original  policy  or  by  the 
renewal  thereof,  the  risk  shall  be  increased  within  the  con- 
trol of  the  assured ;  or  if  such  building  or  premises  shall 
be  occupied  in  any  way  so  as  to  render  the  risk  more 
hazardous  than  at  the  time  of  insuring,  such  insurance 
shall  be  void  and  of  no  effect" 

The  following  trades  and  occupations,  goods,  wares  and 
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mercbandise  (as  tbe  policy  declares)  are  deemed  liazardr 
ous,  viz. :  ''  sjpirituous  liquors^  segars.^* 

Tbe  "memorandum  of  special  bazards,"  enumerates 
^^baJcerSy  steam  engines  in  use,  theatres  and  other  places  of 
public  exhibition^  all  trades  and  occupations  requiring  fire 
keati  not  before  enumerated.^^ 

It  was  proved  tbat  tbe  building  was  erected  for  tbe  pur- 
pose of  exbibiting  tbe  industry  of  all  nations,  and  was 
opened  about  tbe  first  of  July,  1853.  Tbe  opening  of  it, 
as  is  well  known,  was  a  matter  of  public  notoriety,  and 
was  attended  witb  mucb  ceremony.  Tbe  American  Insti- 
tute beld  its  annual  fair  in  tbis  building  in  1855,  ISoG, 
1857  and  1858 ;  and  in  eacb  year  was  largely  attended. 
All  tbat  it  bad  in  tbe  building  was  ''on  exbibition,  with 
tbe  exception  of  tbe  blacksmitb*s  fire,  for  repairing  tbe 
building;"  and  tbe  forge  for  blacksmitbing  in  making 
repairs  was  "  a  portable  forge." 

Tbe  plaintiffs,  after  tbey  took  possession  of  the  building, 
by  a  lease,  dated  June  25, 1858,  leased  tbe  premises  to  the 
American  Institute,  for  one  year  froin  tbe  1st  of  June, 
1858.  After  tbe  American  Institute  took  possession,  tbey 
introduced  into  tbe  premises  **  two  portable  engines  and 
one  horizontal  pressure  engine  of  about  fifty  horse  power," 
but  '^  no  new  boiler."  No  new  shafting  was  put  in  that 
year.  The  portable  engines  were  used  for  "bread  mixing 
and  baking."  The  American  Institute  leased  tbe  restau- 
rant to  John  E.  Treadwell,  who  bad  conducted  it  for 
several  years,  and  who  immediately  commenced  fitting  up 
his  rooms  for  tbe  same  purposes  and  uses  for  which  he 
had  occupied  it  in  the  preceding  years.  He  kept  a  general 
assortment  of  liquors  and  segars,  and  had  a  kitchen, 
where  be  cooked  all  kinds  of  vfctnals,  and  baked  biscuit 
and  rolls;  substituting  an  oven  for  another  he  had  the 
previous  year,  which  did  not  bake  fast  enough.  The 
restaurant  had  no  entrance  independent  of  tbat  for  visitors 
to  tbe  fair,  and  their  custom  was  that  relied  upon.  The 
restaurant  was  opened  with  tbe  fair,  and  closed  when  that 
was  ended. 
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The  fair  of  the  Americaa  Institute  usually  opened 
about  the  middle  of  September,  and  closed  about  the  first 
of  November.  It  did  not  keep  the  building  open  as  a 
place  of  exhibition  after  the  fair  was  closed.  This  was 
6o  in  1856  and  1857.  In  1858  the  Institute  had  on  its 
catalogue  of  articles  for  exhibition,  a  little  rising  of  4,000 
in  number,  about  the  same  in  1857.  and  the  number  varied 
but  a  few  hundred  in  1856. 

But  the  building  was  kept  open  daily  from  the  close  of 
the  fair,  from  about  8  a.  h.,  until  sunset,  and  this  use 
was  continued  from  the  close  of  the  fair  in  1857.  During 
this  period,  "there  were  three  or  four  stream  engines 
in  the  building  to  be  tested,  and  they  fired  up  several 
times." 

There  can  be  no  controversy,  that  all  the  articles,  ma- 
chinery,  &e.,  which  were  in  the  building,  and  all  the  use 
made  of  fire-heat  or  steam,  were  "  as  parts  of  the  exhibi- 
tion,'* except  the  portable  blacksmith's  forge  "  for  repairing 
the  building." 

When  underwriters  insure  property  stated  to  be  used 
in  a  designated  business,  they  are  deemed  to  be  "acquainted 
with  the  business,  and  with  the  materials  ordinarily  and» 
necessarily  used  by  the  trade  in  prosecuting  it.  In  issiring 
the  policy,  they  must  be  deemed  to  have  intended  to  have 
included  all  such  materials  in  the  risk."  {Harper  v.  Tlie 
Albany  Mul  Ins.  Co.,  17  N.  Y.  E.,  197, 198.) 

In  the  present  case,  the  defendants  insured  a  building, 
which,  and  the  use  to  which  it  was  devoted,  were  matters 
of  public  notoriety,  and  excited  great  public  interest  and 
attention.  It  was  the  only  thing  of  the  kind  on  this  con- 
tineut,  and  was  located  in  the  same  city  with  the  defend- 
ants. They  insured  the  building,  its  furniture  and  fixtures, 
describing  the  building  as  one  lately  owned  by  "The 
Association  for  the  Exhibition  of  the  Industry  of  All 
Nations,"  and  also  insured  other  property  then  in  said 
building  as  '^l^danging  to  exhibitorsJ*  The  building  had 
been  used  as  a  place  of  exhibition  since  July,  1853.  The 
American  Institute  had  regularly  held  its  annual  fair  in 


552         OASES  m  THE  SUPBEIOB  OOUET. 

Major,  iuL,  of  New  York  v.  The  Hamilton  Fire  Insurance  Compan/. 

this  building,  in  each  of  the  years  1855, 1856  and  1857, 
and  in  1858,  when  the  fire  occurred,  was  also  holding  its 
annual  fair  for  that  year^  The  building  had  not  ever 
been  used  for  any  purpose  except  for  such  exhibitions. 

The  defendants  must,  therefore,  be  deemed  to  have  beeu 
acquainted,  when  they  issued  the  policy,  with  the  business 
or  use  to  which  it  was  appropriated,  and  with  the  nature 
o(^  the  objects  exhibited,  and  th^  means  employed  to 
exhibit  the  various  articles  shown  at  the  fair,  and  to  have 
intended  to  include  such  busii^ess  and  use,  and 'the  employ* 
ment  of  all  such  usual  means  in  the  risk.  {Harper  v.  The 
Albany  Mut.  Ins.  Co.,  snpras  Deiongt/imare  y.  Tradesman's 
Ins.  Co.,  2  HaU,  689, 620,  approved  in  17  N.  Y.  E.,  197.) 

The  Judge  charged  that  the  defendants  insured  the 
building  ''  to  be  used  and  applied  for  purposes  that  may 
have  been  hazardous  and  extra  hazardous  within  the  mean- 
ing of  the  conditions  annexed  to  the  policy,  to  the  extent 
to  which  it  had  been  previously  applied  for  the  same  pur- 
pose." That  ''this  policy  was  an  insurance  on  this  Palace 
as  a  place  of  exhibition,  to  be  employed  and  used  as  pre- 
viously used." 

«  The  accuracy  of  these  propositions  is  supported  by  the 
two  cases  last  cited,  and  by  Lounsbury  v.  Protection  Ins. 
Co.,  (8  Conn.,  459;)  Grant  r^  Howard  Ins.  Coiy  (5  Hill,  10.) 

These  views  answer  the  eleventh  request  to  charge,  and 
also  the  twelfth,  in  so  far  as  it  involves  a  u&e  like  that 
previously  made  of  the  building. 

With  respect  to  the  fifth  and  sixth  requests  to  charge,  it  is 
important  to  notice  that  there  was  no  evidence  that  '*  any 
trade,  business  or  vocation  "  was  carried  on  in  the  build- 
ing, otherwise  than  as  part  of  the  exhibition  of  the  articles 
placed  there  to  be  exhibited ;  nor  was  there  any  evidence 
that  the  building  was  used  "  for  the  purpose  of  storing  or 
keeping  therein "  any  article  which,  in  the  conditions  of 
the  policy,  was  denominated  hazardous  or  extra  hazardous, 
or  which  was  included  in  the  memorandum  of  special  rates. 
All  the  articles  there  were  articles  to  be  exhibited  or  to  be 
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Tised  as  means  aud  instruments  of  exbibiting  the  products 
OB  exhibition. 

Tiiere  was  no  storing  or  keeping  of  any  article  which 
was  there,  within  the  meaning  of  those  words  in  policies 
of  insurance,  as  expounded  by  judicial  decisions.  {Hynd$ 
Y.  The  Schenectady  drnnty  MuU  Ins*  Co.^  1  Kern.,  554.) 

The  charge  of  the  Judge  in  respect  to  the  matter  of 
these  two  requests,  was  correct,  and  his  staten^ent  that 
'^  there  does  not  appear  to  have  been  any  storing  of  such 
articles  which  was  not  essentially  connected  with  the  exhi- 
bition itself,"  was  in  strict  accordance  with  the  testimony. 

The  seventh  request  was  that,  "if  the  Jury  believed 
that  atter  the  insurance  was  affected,  the  risk  was  increased 
by  any  means  whatever  within  the  control  of  the  plaiutiffs, 
then  the  insurance  was  void,  aud  the  plaintifis  cannot 
recover." 

The  eighth  was  that,  if  '*  the  building  was  so  occupied 
so  as  to  render  the  risk  more  hazardous  at  the  time  of  the 
fire,  the  insurance  was  void,  aud  the  plaintiffs  cannot 
recover." 

The  Judge  charged  that  the  building  was  a  place  of 
exhibition,  aud  that  it  might  be  subsequently  applied  to 
the  purposes  to  which  it  had  been  previously  applied.  "If, 
subsequent  to  that,  (that  is,  subsequent  to  the  time  the 
American  Institute  took  possession,)  there  is  found  any- 
thing in  the  evidence  to  make  it  appear  that  the  purposes 
of  the  application  of  this  building  were  more  hazardous 
than  those  so  stipulated  for  in  the  policy,  then  the  policy 
8}iould  be  susi)ended  during  such  application ;  but  if  the 
plaintiffs  only  continued  the  same  kiud  of  employment  as 
before,  then  the  insurers  are  responsible." 

"  To  these  instructions  the  defendants  duly  excepted." 

The  exception  to  this  i)art  of  the  charge  covers  the 
matter  of  two  sentences,  aud  each  and  all  of  the  proposi- 
tions embracecl  therein.  The  first  sentence  is  in  these 
words,  viz.:  "I  shall,  therefore,  instruct  you  that  it  was  a 
place  of  exhibition,  and  you  are  to  take  the  purposes  to 
which  it  was  previously  applied,  as  the  purposes  for  which 
Bosw. — Vol.  X.        70 
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it  was  to  be  applied  afterwards.''  This  propositiou  is  sound 
if  the  views  already  expressed  are  correct.  The  e:(ception 
being  to  this,'  as  well  as  to  two  other  distinct  propositions, 
it  is  not  well  taken,  and  it  is  not  necessary  to  consider  the 
other  two  propositions,  with  a  view  to  determine  whether 
both  or  either  of  them  is  erroneous.  (1  Seld.,  422;  3  Id., 
266.) 

The  p$rt  of  the  charge  next  following,  which  is  excepted 
to,  and  which  relates  to  the  same  subject  matter,  contains 
six  separate  sentences  and  as  many  distinct  propositions. 
The  observations  in  respect  to  the  exception  last  consid- 
ered are  applicable  to  this. 

To  make  it  erroneoiis  not  to  have  instructed  the  Jury 
that  the  policy  was  void,  in  either  of  the  two  events  de- 
scribed, in  the  seventh^and  eighth  requests  to  charge,  and 
make  it  erroneous  to  merely  charge,  in  answer  to  such 
requests,  that  the  policy  would  be  suspended  during  the 
continuance  of  such  increased  risk,  and  more  hazardous 
occupation,  the  requests  should  have  been  accompanied 
with  a  qualification. 

The  body  of  the  policy,  in  express  terms,  provides  that 
an  increased  risk  or  more  hazardous  occupation,  if  it  arises 
from  appropriating,  applying  or  usiug  the  premises  •*  to  or 
for  the  purpose  of  carrying  on  or  exercising  therein,  any 
trade,  business  or  vocation  denominated  hazardous  or 
extra  hazardous,  or  specified  in  the  memorandum  of  special 
rates'*  &c.,  "  or  for  the  purpose  either  of  storbig,  depositing 
or  keeping  therein  any  of  the  articles,  goods  or  merchan- 
dise," so  denominated  or  specified,  shall  only  suspend  the 
operation  of  the  policy  during  such  appropriation,  applica- 
tion or  use. 

The  increase  of  risk  or  more  hazardous  occupation  which 
makes  the  policy  void,  must  arise  from  causes  other  than 
those  which  the  body  of  the  policy  declares  shall  suspend 
its  operation,  and  from  those  only ;  for  the  latter  class  of 
contingencies  is  provided  for  in  the  body  of  the  policy, 
and  by  the  terms  of  that,  the  conditions  annexed  to  the 
policy  '*  are  to  be  used  and  resorted  to  in  order  to  explain 
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the  rights  and  obligatioDS  of  the  parties  hereto,  in  aU  cases 
not  herein  otherwise  specially  provided  for.^^ 

The  matters  referred  to  in  the  seventh  and  eighth 
requests  to  charge,  as  being  sufficient  to  render  the  policy 
void,  are  described  in  the  conditions  annexed  to  the 
I>oIicy,  and  must,  therefore,  be  something  other  than  those 
matters  which  the  body  of  the  policy  declares  shall  have 
suspended  its  operation,  and  only  that. 

The  seventh  request,  to  be  strictly  accurate,  should  have 
been,  "That  if  the  Jury  believe  that,  after  the  insurance 
was  effected,  the  risk  was  increased  by  any  means  what- 
ever, within  the  control  of  the  plaintiffs,  (other  than  those 
fairly  involved  in  a  use  of  the  Palace  as  a  place  of  exhibi- 
tion, as  it  had  been  previously  used  and  employed,)  then 
the  insurance  was  void,  and  the  plaintiffs  cannot  recover." 

It  may  be  quite  clear  that,  subsequent  to  issuing  the 
policy,  the  risk  was  increased  by  introducing  articles 
belonging  to  the  American  Institute  and  exhibiting  them. 
It  may  be  also  clear  that  the  use  was  substantially  the 
same  in  all  particulars,  as  in  every  previous  year,  from 
the  time  the  building  was  erected.  Such  facts  would  not 
entitle  the  defendants  to  a  charge,  in  the  broad  terms  of 
either  the  seventh  or  eighth  requests. 

So,  also,  the  risk  may  have  been  increased  and  the 
occupation  have  been  such  as  to  render  the  risk  more 
hazardous  than  it  was  on  the  day  the  policy  was  issued^ 
but  if  this  increased  risk  was  caused  by  using  the  premises 
for  a  business  within  the  contemplation  of  the  parties  and 
covered  by  the  policy,  it  was  right  to  refuse  to  charge  as 
requested. 

So,  too,  if  the  increased  risk  arose  fr^j^m  any  of  the  causes 
which,  by  the  policy  itself,  were  only  to  suspend  its  opera- 
tion while  such  causes  continued,  it  was  right  to  refuse 
to  charge  as  requested.  These  requests,  therefore,  are  too 
broad,  and  should  have  been  presented  in  a  modified  form, 
to  have  made  them  strictly  accurate. 

But  I  think  it  quite  clear,  from  th^  x>^ints  of  the  appel- 
lantSi  (the  appeal  having  been  submitted  on  printed  points 
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and  not  argued  orally,)  that  no  snch  distinction  was  in  the 
mind  or  intent  of  the  counsel,  in  presenting  his  seventh 
and  eighth  requests,  as  that  some  of  the  acts  of  which  he 
complained,  and  to  which  he  called  the  attention  of  the 
Court,  would  make  the  policy  void,  while  others  might, 
possibly,  only  suspend  its  operation. 

The  burden  of  his  points  is,  that  this  policy  was  not  an 
insurance  on  this  Palace  as  a  place  of  exhibition,  and  that 
its  general  use  as  such,  and  various  specified  acts  which 
were  doue  in  and  as  parts  of  such  use,  constituted  a  bar  to 
the  plaintiffs'  right  to  recover. 

There  is  no  statement  in  the  printed  points,  which  refers 
in  terms  to  the  seventh  or  eighth  request  to  charge.  It 
cannot,  therefore,  be  now  said  that  the  defendants  make  a 
point  that  they  were  not  charged  in  the  form  of  the  requests 
themselves ;  and  this  omission  to  refer  to  them  renders  it 
quite  evident  that  the  defendants  were  not  understood  at 
the  trial,  and  did  not  then  intend  to  have  it  imderstood 
by  the  Court,  that  those  requests,  in  stating  the  matters 
which,  if  found  by  the  Jury,  they  insisted  would  make 
the  policy  void,  referred  to  an  increase  of  risk  from  causes 
other  than  those  which,  the  policy  itself  declares,  would 
suspend  its  operation. 

This  will  be  made  quite  evident  by  a  brief  analysis  of 
the  appellants'  points. 

In  their  specification  of  the  facts  claimed  to  have  been 
proved,  and  which  are  relied  upon  as  sufficient  to  defeat  a 
recovery,  they  state  that,  "It  was  also  proved  that  the 
American  Institute,  for  the  purposes  of  its  exhibition,  had 
introduced  into  the  insured  premises  many  articles,  and 
exercised  therein  several  kinds  of  business,  which,  in  the 
conditions  annexed  to  the  policy,  were  denominated  hazard- 
ous, extra  hazardous,  and  special  hazards,  such  as  glass- 
blowing,  baking,  restaurants  for  sale  of  liquors  and  segars, 
with  kitchens  for  cooking,  acids,  forge  for  repairing,  burn- 
ing fluid,  gas  manufacturing,  steam  engines,  a  panorama, 
&c,  &c. ;  all  of  which  articles  were  not  in  the  building 
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when  the  policy  was  execnted,  but  were  in  it  when  the  fire 
occurred,  and  had  been  for  about  a  month." 

The  first  point  is,  that  "  the  Court  erred  in  admitting 
evidence  •  •  •  to  show  the  manner  in  which  the 
building  had  been  used  previous  to  issuing  the  policy." , 
And  the  second  is,  that  "  the  Court  erred  in  admitting  the 
opinion  of  an  incompetent  witness  to  prove  •  •  that 
the  building  could  not  be  taken  down." 

The  other  seven  points  (exclusive  of  the  argument  in 
support  of  them)  are  as  follows,  viz. : 

"III.  The  Court  erred  in  charging  the  Jury  that  the 
legal  interpretation  of  this  policy  was,  'that  this  was  an 
insuring  of  this  building  to  be  used  and  applied  for  pur« 
)[)oses  that  may  have  been  hazardous  or  extra  hazardous 
within  the  meaning  of  the  conditions  annexed,  to  the 
extent  which  it  had  been  .previously  applied  for  the  same 
purpose.'  *  Fol.  293.'  * 

"  IV.  The  Court  erred  in  charging  the  Jury  that  *  this 
policy  was  an  insurance  upon  this  Palace  as  a  place  of 
exhibition,  to  be  employed  and  used  as  previously  used.' 
» Fol.  296.' 

"  V.  The  Court  erred  in  instructing  the  Jury  that,  *  sub- 
stantially it  was  continued  as  a  place  of  exhibition  at  the 
time  this  policy  of  insurance  was  made  upon  the  building, 
because  the  period  between  the  time  that  the  previous 
society  had  ceased  to  run  the  machinery,  and  its  occupa- 
tion l)y  the  American  fair  in  1857,  and  the  period  between 
when  it  was  taken  possession  of  by  the  plaintiff's,  was  not 
sufficient  to  destroy  its  character  as  a  place  of  exhibition.' 

''  We  submit  it  cannot  l)e  said  fairly  that  this  was  a  place 
of  exhibition  at  the  time  this  policy  was  made. 

**VI.  The  Court  erred  in  not  charging  the  Jury  as 
requested  at  fol.  277,  being  the  5th  request ;  and  also  in 
charging  'that  there  did  not  appear  to  have  been  any  trade, 
business  or  occupation  carried  on  there  at  any  time.' 

"VII.  The  Court  erred  in  not  charging  the  Jury  as 
requested  at  fol.  278,  lieing  the  sixth  request ;  and  also  in 
charging  that  there  did  not  appear  to  have  been  any  storing 
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of  hazardous  articles  therein  which  was  not  essentially 
connected  with  the  exhibition  itself.  Fol.  302. 

"VIII.  The  Oourfc  erred  in  not  charging  the  Jury  as 
requested  at  fols.  282  and  283,  being  the  12th  request;  and 
in  charging  the  Jury  as  set  forth  at  fol.  300. 

<'  IX.  The  Oourt  erred  in  not  granting  the  motion  to 
dismiss  the  complaint  upon  the  second  ground,  as  stated 
at  fol.  176,  being  the  13th  request;  and  also  in  charging 
the  Jury  as  stated  at  fols.  302  and  303. 

"X.  The  Oourt  erred  in  charging  the  Jury  that  the 
plaintiffs  were  entitled  to  recover,  as  stated  at  fol.  305.'* 

These  points  are  prepared  under  a  rule  of  Court,  which 
requires  the  api>ellant  to  furnish  "  to  each  of  the  Judges 
•  •  a  printed  copy  of  the  points  on.which  he  intends  to 
rely."    (S.  0.  Eules,  No.  43.) 

These  points  do  not  bring  the  fact  of  the  making  of  the 
seventh  or  eighth  requests  to  charge,  to  the  attention  of 
the  Oourt,  nor  do  they  allude  to  any  exception  taken  for 
refusing  to  charge  either  of  them,  which  is  a  virtual 
waiver  of  the  last  named  exception. 

The  points,  on  the  other  hand,  discuss  the  exceptions  to 
the  portion  of  the  charge  which  covers  the  matter  of  these 
requests,  and  thus  the  appellants  signify  to  the  Court,  that 
they  rely  on  the  supposed  errors,  which  such  exceptions 
were  designed  to  reach. 

The  appellants,  therefore,  are  not  entitled,  on  any  prin- 
ciple, to  a  new  trial  by  reason  of  the  refusal  of  the  Court 
to  charge  in  the  terms  of  the  seventh  or  eighth  request. 

There  can  be  no  pretense  that  anything  new  was  intro- 
duced, not  introduced  in  previous  exhibitions,  beyond, 
possibly,  a  slight  increase  of  the  number  of  articles  entered 
for  exhibition,  except  the  portable  forge  for  making  repairs, 
the  two  portable  engines,  the  horizontal  engine,  and  the 
altering  of  the  oven  in  the  restaurant. 

That  the  introduction  of  the  portable  forge  for  repairs 
did  not  vitiate  the  policy  is,  I  think,  well  settled.  {Louns- 
hury  V.  Protection  Ins.  Co.^  sujfra;  Dehnguemare  v.  Trades- 
men's Ins.  Co.f  stipra;  Dobso^n  v.Southby^  1  Mood.  &  Mai., 
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90 ;  Shaw  v.  Roberts,  6  Ad.  &  EL,  75 ;  O'Nid  v.  Tl\e  Buf- 
falo Fire  In$.  Co.,  3  Oomst.,  122.) 

The  alteration  of  the  oven,  without  proof  that  its  nse, 
in  its  alter^  condition,  wonld  inciiease  the  risk,  is  not 
jnaterial.  {Barrett  v.  Jermy,  3  Wells,  Hnrl.  &  Gord.,  3  Ex. 
B.,  635.)  No  evidence  of  that  chamcter  was  attempted  to 
be  given. 

The  two  portable  engines  exhibited  (in  their  use)  bread 
mixing  and  bread  baking,  as  part  of  the  exhibition.  What 
was  done  with  the  horizontal  engine  does  not  very  clearly 
appear;  but  it  does  appear  that  it  **  was  supplied  with  steam 
from  th^  main  boiler;  no  new  boiler  was  introduced  for  if* 

There  is  nothing  in  the  proofs  in  regard  to  either  of  these 
four  matters,  or  all  of  them  combined,  or  theii'  use,  which 
would  justify  a  verdict  for  the  defendants. 

It  would  seem  to  follow,  if  the  views  already  stated  are 
correct,  tliat,  in  any  fair  view  of  the  evidence,  the  plaintiffli 
were  entitled  to  a  verdict. 

The  building  was  insured  to  be  used  for  the  purposes 
for  which  it  had  always  been  used,  and  as  previously 
used ;  and  it  has  not  been  used  otherwise,  or  for  any  other 
purpose. 

The  only  new  things  introduced,  were  either  for  repair- 
ing the  building,  or  for  exhibiting  the  articles  entered  for 
exhibition. 

We  thinkthere  is  nothing  in  the  ninth  request  requiring 
any  comment. 

The  plaintiffs  were  insured  *'for  account  of  whom  it  may 
concern."  The  obvious  reason  is  that,  among  other  things, 
property  belonging  to  exhibitors  where  names  were  un- 
known, was  also  insured.  Possibly,  also,  for  the  reason 
that  the  Beceiver,  as  well  as  the  plaintiffs,  claimed  property 
in  the  building.  But  that  the  plaintiflGs  claimed  owner- 
ship, and  at  the  time  intended  the  policy  should  protect 
their  interest,  there  cannot  be  any  doabt. 

On  such  a  state  of  facts  the  policy  covers  their  interest. 
(1  PhiUips,  ^  383,  389.) 
.  The  judgment  should  be  afiSrmed. 
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BoBEBTSON,  J.  The  learued  Obief  Justice  has  so  fully 
and  ably  discussed  and  disposed  of  all  the  points  urged 
before  the  Oourt  in  this  case,  that  nothing  further  is  needed 
to  justify  his  conclusions.  -  I  only  propose  tg  add  a  few 
considerations  in  reference  to  the  eighth  and  ninth  requests 
to  charge,  on  behalf  of  the  defendants.  Of  course  that 
part  of  the  charge  which  refers  to  a  suspension  of  the 
policy,  while  the  building  was  applied  to  purposes  more 
hazardous  than  those  stipulated  for  in  it,  was  not  entirely 
responsive  to  the  propositions  in  both  those  requests. 
They  involved,  substantially,  these  propositions,  that  the 
insurance  was  void  if  the  risk  was  increased  by  any  means 
within  the  plaintiffs'  control,  or  if  the  building  was  occupied 
so  as  to  render  the  risk  more  hazardous  at  the  time  of  the 
fire.  In  reference  to  the  last  of  those  requests,  perhaps  it 
was  immaterial,  because  not  injurious  to  the  defendants, 
whether  the  court  charged  that  the  occupation  of  the 
building  at  the  time  of  the  fire  avoided  the  policy,  or  tbat 
the  application  of  it  to  extra  hazardous  purposes  suspended 
the  policy  during  such  application,  the  substantial  part  of 
both  being  that  the  policy  was  not  obligatory,  if  at  the 
time  of  the  fire  the  hazard  of  the  employment  of  the  build- 
ing had  been  increased.  But  I  apprehend  there  are  two 
eufiicient  justifications  for  refusing  both  requests,  which 
are:  1st.  Their  generality;  being  without  any  qualiflc»* 
tion  as  to  the  nature  of  the  risk;  and,  2d.  The  alisence 
of  any  evidence  to  prove  any  increase  of  risk  beyond  that 
stipulated  in  the  written  part  of  the  poliej'  to  be  assumed 
by  the  defendants. 

One  of  the  printed  conditions  attached  to  the  policy 
provides  that  '*  if  the  risk  be  increased  within  the  control 
'*  of  the  assured,  or  the  building  be  occupied  to  render  the 
**risk  more  hazardous  than  at  the  time  of  insuring," 
the  insurance  shall  be  void.  This  is  immediately  followed 
by  another,  that  "  if  the  risk  be  increased  by  the  erection 
^*  of  buildings  or  the  use  or  occupation  of  neighboring 
**  premises,  or  othenvisey  *  *  it  shall  be  optional  with 
*'  the  company  to  tenminate  the  insurance,  after  notice." 
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Whether  the  effect  of  the  word  '*  otherwise^^^  in  that  lat- 
ter clause,  changes  the  effect  of  the  word  *^vaid^*  into 
voidability  upon  notice,  is  not  nmterial.  The  clauses 
taken  together  show  that  what  is  meant  by  the  word 
*^  risky^^  is  danger  by  the  perils  insared  against.  The  body 
of  the  policy  provides  for  a  suspension  of  its  activity  in 
two  different  contingencies.  1st.  During  the  application 
of  the  premises  insureds  to  carrying  on  any  business 
denominated  hazardous  or  extra  hazardous,  or  specified 
in  the  memorandum  of  special  rates,  in  the  conditions 
annexed  thereto.  2d.  During  the  storage  therein  of  any 
articles,  denominated  in  such  conditions  hazardoas  or  extra 
hazardous,  or  included  in  the  memorandum  of  special  rates, 
exc^t  as  therein  specially  provided  for.  It  also  contains 
another  clause,  that  the  conditions  thereto  annexed,  are 
**  to  he  reported  to  in  order  to  explain  the  rights  and  obligor 
**  Hons  of  the  parties  thereto,  in  all  oases  not  therein  other- 
**  wise  spedaUp  provided  for.^*  It  appears  to  me,  therefore, 
very  plain,  that  on  the  &ce  of  the  contract,  the  conditions 
annexed  are  not  to  define  the  rights  and  obligations  of 
the  parties,  under  any.  contingency  provided  for  in  the 
body  of  the  policy.  In  other  words,  that  the  instrument 
-of  insurance  is  not  to  become  void  by  any  increase  of  risk 
under  the  control  of  the  assured,  or  the  occupation  of  the 
building  so  as  to  render  the  risk  more  hazardous,  provided 
the  same  arise  from  the  application  of  the  building  to  any 
of  the  hazardous,  extra  hazardous  or  special  occupations 
mentioned  in  the  memorandum  annexed,  or  the  storing 
therein  (tf  any  of  the  articles  designated  as  hazardous, 
extra  hazardous,  or  special,  therein,  but  that  in  such  case 
the  operation  of  the  policy  is  to  be  thereby  suspended 
while  such  increase  of  risk  continues  in  consequence  of 
fiuch  application  or  storage.  Among  the  articles  desig- 
nated as  specially  hazardous,  are  ^'  steam  engines  in  use,^^ 
and  every  article  deposited  on  these  premises  is  to  be  found 
iu  the  list  of  articles  annexed  to  the  policy^  It  is  very 
evident  that  the  conditions  were  intended  to  be  the  last 
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resort  to  cover  by  general  phrases  all  increase  of  danger 
not  provided  for  in  the  policy,  and  only  such. 

To  have  made  these  requests  in  proper  form,  they  should 
have  been  that  the  policy  was  void  in  case  the  risk  was 
increased  by  any  means  under  the  plaintiffs'  control,  or  by 
any  occupation  of  the  building  for  uses  or  by  articles  not 
included  in  those  denominated  hazardous,  extra  hazardous, 
or  specified  in  the  memorandum  of  special  rates  annexed ; 
but  in  case  such  increase  arose  from  those  articles  or  occu- 
pations the  operation  of  the  policy  was  only  suspended. 

But  there  is  another  qualification  equally  material  which 
should  have  been  added  to  such  requests.  The  written 
controls  the  printed  part  of  the  policy,  and  the  body  of 
the  contract  excepts  from  the  operation  of  the  annexed 
conditions  anything  therein  specially  provided  for.  It 
was  held,  on  the  trial,  that  the  description  of  the  premises 
in  the  written  part  of  the  policy  ratified  their  appropria- 
tion to  the  use  to  which  they  had  had  been  theretofore 
applied,  and  which  was  included  in  such  description.  In 
that  view  I  feel  gratified  in  being  substantially  sustained 
by  the  learned  Chief  Justice.  If  that  be  so,  no  mere 
positive  increase  of  risk  would  be  sufiicient  to  avoid  the 
policy,  unless  it  arose  from  something  else  than  the  appro- 
priation of  the  building  to  uses  similar  to  that  to  which  it 
had  been  previously  appropriated.  Possibly  the  introduc- 
tion of  new  steam  engines,  and  working  them,  or  a  bar 
and  its  fixtures,  might  have  increased  the  risk  from  what 
it  was  at  the  time  of  the  insurance ;  but  if  they  were  the 
proper  appendages  of  a  plan  of  exhibition  of  the  mechani- 
cal, industrial  and  fiue  arts,  and  their  products,  they  were 
no  increase  of  the  perils  stipulated  to  be  assumed.  The 
requests,  in  the  absolute  form  in  which  they  were  put,  were 
properly  disregarded.  And  this  was  one  of  the  grounds 
upon  which  such  requests  were  refused,  and  properly,  as 
I  still  think. 

The  instruction,  as  to  a  suspension  of  the  policy,  was 
joined  wifh  two  others,  and  an  exception  taken  to  the 
whole  jointly.    The  first  was,  that  the  purposes  to  which 


\ 


NEW  YORK— APEIL,  1863.  563 

■ 

Major,  &Ct  of  New  Tork  v.  The  HaraUton  Fire  loBurance  Companj. 

the  premises  had  been  applieVl  were  to  be  the  purposes  to 
which  it  might  be  applied ;  then  followed  the  direction  that 
if  the  purposes  of  their  application  were  more  hazardous 
than  those  so  stipulated  for,  the  policy  should  be  suspended, 
but  if  the  plaintiffs  continued  only  the  same  kind  of  employ- 
ment as  before,  the  defendants  were  liable.  The  first  and 
last  were  clearly  right  upon  the  principles  already  laid 
down,  and  the  general  exception  to  the  three  was,  there- 
fore, untenable.  It  will  be  found  that  this  instruction  was 
intended  to  apply  to  the  clause  in  the  body  of  the  contract 
referring  to  suspension  of  the  policy,  and  not  to  the  clause 
in  the  conditions  making  it  void.  That  had  already  been 
disposed  of  by  the  instniction  that  if  the  premises  had 
been  used  for  storing  extra  hazardous  articles  it  would  be 
fatal  to  a  recovery,  unless,  by  the  terms  of  policy,  such  a 
restriction  had  been  made  inapplicable,  which  is  followed 
by  the  interpretation  of  the  contract  already  referred  to. 
Moreover,  no  harm  ensued  to  the  defendants  from  charg- 
ing such  matter  in  their  favor,  however  erroneously.  And 
if  there  T^as  no  evidence  to  sustain  the  charge  of  an 
increase  of  risk  by  a  devotion  of  the  building  to  other 
purposes  than  those  whose  perils  were  assumed,  the 
instruction  as  to  the  suspension  of  the  policy  was  wholly 
irrelevant  and  harmless. 

But,  in  addition,  even  if  the  legal  principles  included  in 
the  propositions  contained  in  such  requests  were  rightly 
laid  down,  without  the  qualifications  already  mentioned, 
the  evidence  (as  I  think  is  demonstrated  in  the  opinion 
of  the  Chief  Justice)  shows  that  there  was  no  increase  of 
risk  beyond  that  arising  from  the  continuation  of  the 
application  of  the  building  to  the  same  uses  as  before. 
Upon  a  charge  given  in  the  form  so  requested,  the  Jury 
might  have  been  warranted  in  finding  that  the  repairing 
forge,  portable  and  horizontal  engines,  and  the  repairs  to 
the  oven,  increased  the  risk  existing  at  the  time  of  the 
insurance,  but  if  they  also  found  that  the  introduction  and 
use  of  such  articles  belonged  to  a  place  of  exhibition  of 
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arts  and  prodacts,  I  apprehend  the  first  finding  would  be 
rejected  as  immaterial. 

There  is,  therefore,  no  error  in  any  material  part  of  the 
charge,  or  the  refusal  to  charge;  the  only  criticism  to 
which  it  is  possibly  amenable,  is  tlie  superfluity  that  a 
suspension  of  the  policy  would  take  place  in  case  of  an 
application  to  more  hazardous  uses  than  those  stipulated, 
and  that  seems  fully  borne  out  by  the  clause  in  the  body 
of  the  policy  and  the  memorandum  annexed. 

I  concur  in  affirming  the  judgment  and  refusing  to  grant 
a  new  trial,  and  allowing  judgment  to  be  entered  on  the 
verdict  for  the  plaintiff,  with  the  costs  of  the  cause  and 
the  argument  of  the  exceptions  to  be  adjusted. 

Babboub,  J.,  concurred  in  aflSrming  the  judgment. 

Judgment  affirmed. 


JoHK  PuBGHASB,  Plaintiff  and  Appellant,  v.  Thb  Kvw 
YoBK  ExcHAKGB  BANK,  Defendants  and  Bespondents. 

1.  The  Court  will  not  entertain  an  application  for  judgment  on  a  Terdict  taken 
subject  to  the  opinion  of  the  Court  at  General  Term,  upon  a  case  where 
there  is  a  disputed  question  of  fact,  and  exceptions  were  taken  to  the 
exclusion  of  evidenoa    Such  trial  is  a  mistrial 

2L  The  Court  below  should,  in  such  case,  have  directed  tha  cause  to  be  heard 
upon  the  exceptions  in  the  first  instance  at  General  Term,  if  the  questiona 
ought  first  to  have  been  determined  there. 

(Before  Robbstson  and  Barbour,  J.  J.) 

Heard,  December  8,  1862;  decided,  April  25,  1863. 

This  action  was  brought  to  recover  damages  for  a 
refusal  on  the  part  of  the  defendant  to  transfer  shares  of 
its  capital  stock  on  its  books  to  the' name  of  the  plaintiff. 

The  action  was  tried  before  Ohief  Justice  Boswobth 
and  a  Jury,  on  the  26th  and  27th  days  of  June,  1862. 

The  plaintiff  claimed  title  to  the  stock  in  question,  under 
a  sale  by  a  Beceiver  appointed  in  supplementary  proceed- 
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ings  against  one  Wheaton,  the  former  owner  of  and  origi- 
nal subscriber  for  the  stock. 

The  evidence  was  conflicting,  and  at  the  close  of  the 
trial,  as  stated  in  the  printed  case  presented  to  the  Gourt 
on  this  appeal,  the  Gourt,  by  consent  of  counsel  on  both 
sides,  submitted  to  the  Jury  a  question  of  fact  depending 
on  that  evidence,  and  the  Jury  finding  therein  as  the  de- 
fendant claimed,  the  Gourt  ordered  a  verdict  for  the 
defendant,  subject  to  the  opinion  of  the  Gourt,  on  a  case 
to  be  made  and  to  be  heard  in  the  first  instance  at  the 
General  Term. 

To  this  the  counsel  for  plaintiff  excepted. 

« 

W.  Fullertan^  for  plaintiff,  appellant. 

A.  S.  Van  Duzer^  for  defendants,  respondents. 

By  the  Goubt — Robebtson,  J.  No  judgment  appears 
to  have  been  entered,  or  appeal  taken,  in  this  case.  It 
comes  before  us  upon  a  direction  alleged  to  have  been 
made  on  the  trial,  that  the  verdict  taken  be  subject  to  the 
opinion  of  the  Gourt  at  General  Term. 

The  testimony  of  the  plaintiff,  and  of  the  president  of 
the  defendants,  is  in  direct  conflict  as  to  the  fact  of  notice 
by  the  former,  of  his  rights,  to  the  latter,  which'  may  be 
essential  to  the  good  faith  of  the  permission  by  the  latter 
allowing  a  transfer  to  a  purchaser  from  a  Beceiver.  There 
were  also  exceptions,  in  the  cause,  to  evidence. 

A  disputed  question  of  fact,  and  conflicting  evidence  in 
relation  thereto,  and  exceptions  to  the  exclusion  of  evi- 
dence, prevent  a  Court  at  Special  Term  from  sending  a 
cause  to  be  heard  in  the  first  instance  at  General  Term, 
unless  on  exceptions.  (Cobh  v.  Cornish,  16  N.  T.  E.,  602; 
Gilbert  v.  Beach,  Id.,  666;  Brower  v.  Orser,  2  Bosw.,  365; 
SackeU  v.  Spencer,  29  Barb.,  180 ;  Gode,  %  265.)  Without 
such  questions,  the  verdict  is  a  mere  matter  of  form  to  be 
changed  according  to  the  view  of  the  Gourt  at  General 
Term. 
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The  case  iu  this  instance  was  settled  without  submission 
to  the  Judge  who  tried  the  cause.  The  Clerk's  minutes 
show  there  was  no  reservation  of  a  right  to  move  for  judg- 
ment at  Special  Terra.  If  the  order  had  been  that  the 
exceptions  be  first  heard  at  General  Term,  this  Court 
might  have  disposed  of  the  numerous  weighty  questions 
involved  in  the  case.  As  it  is,  upon  the  papera  before  us, 
we  can  only  decide  that  we  have  no  jurisdiction  to  inter- 
fere at  General  Term  with  the  verdict  at  Special  Term, 
and  leave  the  parties  to  their  remedies,  if  any,  otherwise. 


Ohables  French,  PlaintijBT  and  Appellant,  v.  James  0. 
WiLLET,  Defendant  and  Eespondent. 

1.  The  Reylsed  Statutes  do  not  imperatively  make  it  the  duty  of  a  retiring 
Sheriff  to  assign  over,  at  the  end  of  his  term,  to  the  new  Sheriff,  a  debtor 
taken  in  execution,  who  is  upon  the  jail  limits,  so  as  to  make  him,  if  he 
omits  so  to  do,  liable  to  the  judgment  creditor  in  the  amount  of  the  debt, 
as  though  it  were  an  escape. 

2.  Such  omission  will  not  charge,  prima  Jacie^  the  retiring  Sheriff  with  the 
whole  debt 

3.  In  an  action  for  damages  for  such  omission,  an  omission  by  the  plaintiff  to 
cause  the  prisoner  to  be  retaken,  by  issuing  a  second  execution  to  the  new 
Sheriff,  may  be  considered  in  mitigation  of  the  damages* 

4.  Evidence  of  The  mere  possession  of  money  by  the  prisoner,  several  yean 
before  the  defendant  went  out  of  office,  is  inadmissible. 

6.  Evidence  of  cause  of  his  not  assigning  the  prisoner,  is  admissible,  if  not  in 
ju6ti6cation,  in  mitigation  of  damages. 

(Before  Robertson,  White  and  Mokell,  J.  J.) 

Heard,  November  13,  1862 ;  decided,  Agril  25,  1863. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment 
entered  on  a  verdict  for  nominal  damages  recovered  by 
bim  on  the  trial  of  tbe  cause. 

In  February,  1856,  the  plaintiff  recovered  a  judgmen 
against  one  Plin  White,  for  $12,588.56,  aud  after  execution 
against  property  issued  and  returned  unsatisfied,  an  ex^ 
cution  against  the  i)erson  was  issued  in  April,  1836,  to  tbe 
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defendant,  then  Sheriff  of  the  City  and  County  of  New 
York,  on  which  he  held  White,  on  January  1st,  1859,  when 
his  term  of  of9ce  expired. 

John  Kelly  was  elected  Sheriff  to  succeed  the  defendant, 
qualified  and  gave  the  security  required  by  law,  and  on 
January  11th,  1859,  the  County  Clerk's  certificate  that 
Sheriff  Kelly  had  so  qualified  and  given  security  was 
served  on  the  defendant,  who  did  not,  however,  deliver 
White  to  his  successor.  White  had  previously  given  a 
bond  for  the  limits,  which  the  defendant  still  held.  The 
plaintiff  brought  this  action  to  recover  his  damages. 

The  cause  was  heard  at  Special  Term  in  1860,  upon  a 
demurrer  to  the  complaint,  and  the  decision  is  reported  in 
4  Bosw.,  649. 

The  demurrer  being  overniled,  the  defendant  answered, 
patting  in  issue  the  judgment,  and  in  mitigation  of  dam- 
ages pleaded  that  White,  at  the  time  the  judgment  was 
recovered,  was  utterly  insolvent  and  irresponsible,  without 
any  means  or  property  out  of  which  the  judgment  could 
have  been  collected  or  satisfied,  and  had  ever  since  so  been. 
'  The  action  came  on  to  be  tried  before  Mr.  Justice  £ob- 
EBTSOK,  and  a  Jury,  on  the  13th  day  of  January,  1862. 

The  defendant  being  examined  as  a  witness,  was  asked 
why  he  had  not  assigned  over  the  prisoner,  White.  The 
questi<m  was  objected  to  by  the  plaintiff's  counsel. 
The  objection  was  overruled,  and  to  such  ruling  the  plain- 
tiff's counsel  excepted. 

A.  "He  came  back  to  get  a  few  days,  to  get  security  to 
satisfy  Sheriff  Kelly,  and  the  ten  days  expired  before  he 
gave  security ;  he  has  not  got  it  yet,  and  of  course  he  was 
on  my  hands,  and  that  was  the  way  of  it." 

White  being  examined  was  asked : 

Q.  "  Have  you  been  using  considerable  sums  of  money 
during  the  last  few  years  ?" 

This  question  was  objected  to  as  indefinite.  The  objec- 
tion was  sustained,  and  the  plaintiff's  counsel  excepted. 

Q.  "  Have  you  been  in  the  habit  of  using  considerable 
sums  of  money  since  1856  ?" 
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(Objected  that  the  inquiry  should  be  limited  to  since 
1859.    Objection  sustmned,  and  plaintiff's  counsel  excepts.) 

Q.  "Have  you  been  spending  considerable  sums  of 
money  for  any  purpose  since  1856  ?" 

(Objected  to  os  too  remote.  Allowed.  Defendant  ex- 
cepts.) 

A.  '*  I  have  spent  money  since  1856 ;  I  cannot  tell  how 
much ;  I  cannot  give  any  idea  of  the  amount.'' 

Various  further  inquiries,  in  regard  to  the  defendant's 
expenditures  and  losses  since  1856,  were  put  and  answered. 

At  the  close  of  the  trial  the  counsel  for  the  plaintiff 
requested  the  Court  to  charge  that  the  defendant  •was 
prima  facie  liable  for  the  amount  due  on  the  original  judg- 
ment, and  that  he  might  reduce  the  damages  by  proof 
that  White  was  so  poor  as  to  be  unable  to  pay.  These 
requests  the  Court  refused,  except  so  far  as  he  should 
thereafter  charge  the  Jury  according  to  them. 

The  substance  of  the  charge  which  was  given,  so  far  as 
material,  is  stated  in  the  opinion  of  the  Court. 

* 

jr.  JE.  Parsons  and  /.  T.  Brady ^  for  plaintiff,  appellant.  . 

I.  The  Court  erred  in  refusing  to  permit  the  plaintiff  to 
show  by  the  cross-examination  of  White  that  he  had  been 
using  considerable  sums  of  money  between  1856  and  1859. 
The  plaintiff  sought  to  show  the  use  and  consequent  pos- 
session by  White  of  means  before  1859,  to  be  followed  up 
by  questions  compelling  him  to  account  for  the  disposition 
of  the  means  to  the  possession  of  which  he  should  testify. 
The  Court,  on  the  defendant's  objection,  fixed  the  year 
1859  (the  escape  was  as  of  January  1,  1859),  as  arbitrarily 
limiting  this  branch  of  inquiry.    This  was  error. 

II.  The  plaintiffs  also  sought  to  show  by  White  whether 
he  had  parted  with  money  in  any  other  way  than  by 
returning  money  borrowed  and  for  personal  expenses, 
between  1852  and  1856 ;  the  object  was,  1st,  if  h6  testified 
that  he  had  not  parted  with  money,  to  claim  that  he  then 
must  have  had  on  January  1, 1856,  and  if  not  accounted 
for  subsequently  on  January  1, 1859,  what  other  witnesses 
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should  testify  he  had  received ;  and  2d,  and  principally,  if 
he  testified  to  haring  parted  with  means,  to  ask  in  what 
way,  so  as  to  show  that  on  January  1,  1859,  he  had  them 
nnder  his  control,  as  a  trust  or  deposit,  or  in  any  other 
way  he  should  state.  The  Oourt,  though  permitting  the 
defendant  to  ofier  evidence  to  show  that  during  the  same 
period  White  had  nothing,  held  an  objection  well  taken 
that  the  same  period  of  time  was  too  remote  within  which 
to  permit  the  plaintiff  to  prove  in  this  way  that  White  did 
have  means.    This  was  error. 

III.  It  was  error  to  permit  the  defendant  to  testify  why 
he  did  not  assign  over  White  to  Sheriff  Kelly. 

1.  !9ecause  his  reason  could  not  excuse  his  non-perform- 
ance of  a  statutory  duty  strictly  enjoined. 

2.  Because  if  it  could,  the  reason  must  have  been 
pleaded  in  justification  of  the  admitted  fact,  that  White 
was  not  assigned. 

3.  An  answer,  the  inquiry  being  held  admissible,  and 
the  Jury  thereby  having  the  right  to  infer  that  they  might 
consider  the  evidence,  was  likely  to,  and  did,  injure  the 
plaintiff  in  inducing  the  Jury  to  infer  that  defendant  had 
not  been  willfully  derelict. 

IV.  The  whole  scope  of  the  charge  and  rule  laid  down 
by  the  Judge  in  reference  to  damages,  was  erroneous. 

1.  The  rule  of  damages,  the  Judge  charged,  was  the 
same  as  that  in  the  case  of  a  voluntary  escape.  In  that 
case  the  Sheriff  is  prima  facie  liable  for  the  amount  of 
the  execution.  {Patterson  v.  Westervdty  17  Wend.,  543;. 
Latham  v.  Westervelt^  26  Barb.,  256 ;  Humphrey  v.  Hathom, 
24  Id.,  278 ;  Ledyard  v.  Jones,  3  Seld.,  550.) 

2.  And  the  damages  can  only  b^  reduced  by  evidence 
that  the  judgment  debtor  is  so  poor  as  to  be  unable  to  pay 
the  judgment,  in  whole  or  in  part;  if  indeed,  in  case  of  a 
volimtary  escape,  it  may  be  so  reduced.  (Potter  v.  Lansing, 
1  Johns.,  215 ;  Brooks  v.  Soyt,  6  Pick.,  468 ;  Burrdl  v. 
Lithgow,  2  Mass.  E.,  526 ;  Spafford  v.  OoodeM,  3  McLean,  97.) 

3.  Neither  justice  nor  the  intention  of  the  statute  per- 
mit that  the  Sheriff  may  suffer  a  judgment  deb|x)r,  able  to 

Bosw. — Vol,  X.        12 
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pay,  held  on  execution  for  fraud,  who  would  rather  remain 
in  custody  than  pay,  for  that  reason  to  go  at  large.  The 
result  would  be  to  legalize  the  enormity  which  this  case 
illustrates:  White  was  proved  to  have  abundant  means ; 
he  swore  that  he  held  on  to  it  against  all  efforts  to  obtain 
it  from  him  ;  and  for  that  reason  the  defendant  is  suffered 
to  permit  White  to  go  at  large  with  impunity. 

4.  A  rule  of  damages  dependent  on  the  disposition  of 
the  judgment  debtor  possessed  of  means,  to  withhold  them 
against  the  coercive  i)ower  of  an  execution  against  his 
person,  would  be  too  vague,  indefinite,  and  uncertain  to 
govern  a  Jury. 

5.  The  intention  of  the  Legislature  may  be  drawn  from 
the  legislative  enactments  providing  for  the  execution 
debtor's  discharge ;  which  can  never  be  till  he  has  made  an 
assignment  of  all  his  property  for  the  first  benefit  of  the 
plaintiff  in  the  execution.  This  shows  that  the  Legisla- 
ture never  intended  that  an  execution  debtor,  possessed 
of  means,  should  go  at  large.  (3  B.  S.,  5th  ed.,  105.) 

6.  The  arrest  of  the  execution  debtor  operates  as  a  satis- 
faction of  the  judgment.  {Cooper  v.  Bigelow,  1  Cow.,  56.) 
It  even  discharges  the  lien  of  the  judgment  on  the  debtor's 
real  estate.  {JacJcson  v.  Benedict^  13  Johns.,  533.)  The 
Sheriff  is  entitled  to,  and  receives  his  poundage,  from 
which  amount  of  damage,  at  all  events,  the  right  to  a  new 
execution,  and  consequent  privilege  of  again  paying 
poundage,  cannot  save  the  plaintiff.  {Adams  v.  Hopkins^S 
Johns.,  252 ;  Scott  v.  ShaWy  13  Id.,  378.)  And  the  plain- 
tiff may  not  issue  an  execution  against  the  property. 
(3  E.  S.,  5th  ed.,  643,  ^  7.)  If  the  execution  against  the 
person  were  a  mere  means  of  coercion,  looking  merely  to 
compelling  payment  of  the  debt,  why  should  it  suspend 
the  plaintiff's  right  to  levy  on  property  the  debtor  may 
have,  or  operate  as  a  discharge  of  the  lien  of  the  judgment 
on  real  estate.  {Scott  v.  Shau\  13  Johns.,  378.)  If,  there^ 
fore,  the  debtor  escape,  the  presumption  is  that  the 
plaintiff  thereby  has  lost  his  debt ;  he  has  lost  that  which 
is  made  equivalent  to  a  satisfaction  of  his  debt,  and  the 
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amount  of  damage  sustaiued  is,  therefore,  prima  facie 
the  amount  of  the  debt. 

7.  And  it  was  error  for  the  Ooiirt  to  charge  that  the 
plaintiff  had  the  right  to  issue  a  new  execution. 

8.  In  crises  of  voluntary  escape,  though  a  new  execution 
may  be  issued  by  the  plaintiff,  that  circumstance  cannot 
te  considered  in  favor  of  the  Sheriff.  {Lansing  v.  Fleets  2 
Johns.  Cases,  3.) 

If  the  plaintiff  elect  to  prosecnte  the  Sheriff,  which  he 
has  the  right  to  do,  he  may  not  thereafter  hold  the  execu- 
tion debtor,  and  so  may  not  be  met  by  the  plea,  in  mitiga- 
tion of  damages,  that  he  has  the  right  to  retake  him. 
{Bawson  v.  Turner^  4  Johns.,  473 ;  Wesson  v.  Chamberlain^ 
.3  Gomst,  333.)  The  provision  that  a  prisoner  escaping 
**  may  be  retaken  on  a  new  execution  against  his  body," 
(2  E.  S.,  364,  §  8 ;  same  stat.  1  R.  L.,  426,  <^  24 ;  8  and  9 
Wm.  Ill,  ch.,  27,)  is  intended  for  the  benefit  of  the  plaintiff, 
not  of  the  Sheriff*,  who  cannot,  after  a  voluntary  escape, 
retake  on  the  old  execution.  {Lansing  v.  Fleet,  2  Johns. 
Oas.,  10.) 

It  is  only  a  voluntary  return  or  a  recaption  by  the 
Sheriff  before  the  commencement  of  the  suit,  that  can 
absolve  the  Sheriff.  (3  E.  S.,  5th  ed.,  734,  §  69;  Id.,  736,  ^  85.) 

J..  Yanderpod,  and  2>.  D.  Field,  for  defendant,  respondent. 

1.  The  appellant  must  fail,  on  his  exception  as  to  the 
admissibility  of  defendant's  reason  for  not  assigning  over 
the  prisoner.  1.  The  reason  why  a  thing  was  not  done  at 
the  precise  time  that  the  law  required,  is  surely  admissible 
in  an  action  for  neglecting  to  do  it.  It  was  proper  to 
prove  that  it  was  not  owing  to  willful  neglect,  but  that  an 
effort  was  made  to  obey  the  requirements  of  the  law,  in 
the  usual  manner,  which  effort  failed  without  the  defend- 
ant's  fault. 

2.  The  question  called  forth  no  other  evidence  than  was 
already  in  the  case.  {Weisser  v.  Denison,  10  IS.  Y.  R.,  [6 
Seld.,]  68 ;  Bobbins  v.  Codman,  4  E.  D.  Smith,  315 ;  Onon- 
daga County  Ins.  Co.  v.  Minard,  2  Oomst.,  98 ;  Shorter  v. 
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Fe&ple,  Id.,  193 ;  Booney,  v.  2d  Ave.  B.  -B.,  18  N.  Y.  R., 
368.) 

3.  Eveu  If  the  question  was  improperly  allowed,  the 
appellant  cannot  avail  himself  of  this,  because  the  answer 
was  proper.  {DolitUe  v.  JEddy^  7  Barb.,  74.) 

U.  The  other  exceptions  were  not  well  taken.  The 
appellant  suffered  no  injury  from  the  allowance  of  the 
amendment,  in  any  form,  the  Court  having  charged  that 
the  defense  set  up  in  that  amendment  was  worthless, 
and  the  Jury  having  found  accordingly. 

III.  The  exception  to  the  charge  as  a  whole,  cannot  bat 
fail.  Unless  the  charge  taken  altogether  is  plainly  injuri- 
ous, a  general  exception  to  the  whole  charge  is  of  no  effect. 
One  correct  instruction  would  defeat  the  exception.  {Cam- 
den K  •iJ.  V.  Belknapf  21  Wend.,  354 ;  Labron  v.  Woram^ 
1  Hill,  91 ;  Hayden  v.  Paimer,  2  Id.,  205 ;  Whiteside  v. 
Jaclcson,  1  Wend.,  418 ;  Haggart  v.  MorgaUy  5  N.  Y.  R.,  422 ; 
Hunt  V.  Maybee^  7  Id.,  266 ;  Hart  v.  Bensselaer,  &c.,  B.  B. 
Co.,  8  Id.,  37 ;  Abbotts'  Dig.,  "  Exceptions,"  vol.  3,  p.  8.) 

IV.  The  exception  to  that  part  of  the  charge,  wherein 
the  Jury  is  instructed  that  the  plaintiff  had  the  right  to 
issue  a  new  execution  against  the  person  of  White,  is 
untenable.  (Mumford  v.  Armstrong,  4  Cow.,  553 ;  Sharp  v. 
Ca^wdl,  6  Id.,  65 ;  Jackson  v.  Bartlett,  8  Johns.,  361 ;  3  R. 
S.,  643,  <^  %\  Scott  V.  Henley,  1  M.  &  Rob.,  227 ;  McGaintg 
x.Eerrick,  5  Wend., 240;  Com. Dig.,  "Escape,"  E ;  Bacon's 
Abr.,  "Escape,"  0 ;  Butler  v.  Washburn,  5  Poster,  [N.  H.,] 
251 ;  Colley  v.  Morgan,  5  Geo.,  178 ;  Shiiler  v.  Oarrison,  5 
Watts  &  Serg.,  455 ;  Smith  v.  Hart,  1  Brevard,  [S.  Car.,] 
146 ;  Thomas  v.  Weed,  14  Johns.,  255 ;  Bawson  v.  Dole,  2 
Id.,  254 ;  Duncan  v.  Klinefelter,  5  Watts,  141 ;  Brooks  v. 
Hoyt,  6  Pick.,  468;  Patterson  v.  Westervelt,  17  Wend., 
543 ;  PlaU  v.  Sherry,  7  Id.,  238,  Nelson,  J. ;  2  E.  S.,  437, 
§  63,  1st  ed. ;  3  Id.,  736,  §  84,  5th  ed. ;  2  Id.,  434,  ^  47,  1st 
ed. ;  3  Id.,  734,  ^  68,  5th  ed. ;  Johnson  v.  Macon,  1  Wash. 
E.,  [Va.,]  4;  Benick  v.  Orser,  4  Bosw.,  384.) 

V.  The  Court  very  properly  left  the  question  of  the 
possible  effect  of  a  new  execution  to  the  Jury.    The 
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charge  as  to  the  measure  of  damages  was  correct.  (Hil-* 
liard  on  Torts,  II»  342,  [1st  e(L ;]  Slryker  v.  MerseleSt  4  Zab.» 
542 ;  BiUingsly  v.  Banking  2  Swan,  [Tenn.,]  82 ;  Boiimon 
V.  Harrison^!  Humph.,  189;  Micldes  v.  HarU  1  Deuio, 
548;  Stevens  y.  Botve^  3  Id.,  327;  WiUiams  v.  Mostyn^ 
4  Mees.  &  W.,  145;  2  Jur.,  643;  1  Horn  &  H.,  217;  7 
Dowl.  P.  0.,  38 ;  Barker  v.  Grem,  2  Bing.,  317  ;  9  Moore, 
584 ;  Boston's  Casej  3  Oo.,  44 ;  Bridge  v.  Grand  Junction 
jB.  JS.  Co.,  3  Mees.  &  W.,  248 ;  Potter  v.  Lansing^  1  Johns., 
215 ;  Patterson  v.  Westerveltj  17  Wend.,  543 ;  Latham  v. 
Westerveltf  26  Barb.,  256 ;  Loosey  v.  Orser^  4  Bosw.,  391, 
402,  403 ;  Arden  v.  Goodaere,  11  0.  B.,  371,  15  Jur.,  776 ; 
Spafford  v.  Goodellf  3  McLean,  97;  Chase  v.  Keyes,  2 
Gray,  214 ;  TF«2d  V.  BarUeU,  10  Mass.  £.,  474 ;  Humphrey 
V.  Hathorn^  24  Barb.,  278.)  The  case  of  Ledyard  v.  t/bnes 
(3  Seld.,  550)  is  doubtful  in  point  of  law,  and,  moreover, 
inapplicable  to  the  present  case. 

VI.  Beside  the  statutory  definition  of  an  escape  already 
referred  to,  it  is  apparent  from  the  73d  section  of  the  same 
statute,  that  the  failure  of  the  old  Sheriff  to  deliver  over 
a  prisoner  to  the  new  Sheriff,  does  not  relieve  the  prisoner 
from  custody.  If,  after  the  expiration  of  ten  days,  the  old 
Sheriff  does  not  deliver  over,  the  new  Sheriff  may  *'  take 
possession  of  such  jail,  and  take  ike  custody  of  the  prisoners 
therein  confined^^^  and  compel  the  delivery  of  the  process 
and  documents. 

1)^0 thing  is  to  be  intended  to  charge  tAe  Sheriff  for  an 
escape.  (Boyton^s  Case^  3  Ooke,  44.) 

According  to  the  common  law,  until  the  prisoners  aiB 
delivered  over  to  the  new  Sheriff,  they  remain  in  the  cus- 
tody of  the  old  Sheriff,  notwithstanding  the  cammisaioa 
of  the  new  Sheriff  and  the  writ  of  discharge  and  delivery. 
{Hempstead  v.  Weed^  20  Johns.,  64 ;  Partridge  v.  Wester- 
relt,  13  Wend.,  500;  Currie  v.  Worthy,  2  Jones  L.,  [N. 
C]  104;  Johnson  v.  Macon^  1  Wash.,  [Va.,]  4;  Arthur  v. 
Bokenham^  11  Mod.,  150.) 

YIL  The  question  as  to  how  far  tibie  old  Sheriff  can  have 
the  benefit  of  a  limit  bond,  or  re-imprison,  if  he  discovers 
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that  bis  sureties  are  insuflBcieut,  may  be,  and  is,  a  very 
different  matter.  Tbese  are  inconveniences  and  risks 
\7hich  be  runs  by  not  assigning.  {Hempstead  v.  Weedf  20 
Johns.,  64.) 

By  the  OoxmT — Robebtson,  J.  Before  the  revision 
of  the  statutes  of  this  State  in  1830,  a  retiring  Sheriff  was 
only  relieved  from  the  custody  of  prisoners  by  a  writ  of 
discharge,  the  form  of  which  was  prescribed  in  the  same 
statute  with  the  commission  to  the  new  Sheriff.  (1  Rev. 
Laws,  418,  ^<^  1,  5.)  The  transfer  of  such  custody  to  the 
succeeding  Sheriff  was  then  not  a  duty,  but  the  privilege 
of  the  outgoing  officer  for  his  own  protection.  {Hemstead 
V.  Weedy  20  Johns.,  73.)  A  contrary  doctrine  had  previ- 
ously been  laid  down  by  Bacon  in  his  Abridgment,  (vol.  2, 
p.  517,  Escape  in  Oivil  Actions,)  which  was  not  sustained 
by  the  authorities  cited  by  him  therefor.  One  of  the  reso- 
lutions in  Westbre^s  Case,  (3  Rep.,  72,)  incorrectly  cited  in 
BuUer's  N.  P.,  (p.  68,)  fully  sustained  it,  however,  and  it 
was  accordingly  so  held  in  the  case  just  referred  to.  (20 
Johns.,  73.) 

In  that  case,  also,  Spenoer,  J.,  in  delivering  the  opinion 
of  the  Court,  draws  a  distinction  between  prisoners  in  close 
custody  and  those  on  the  limits  or  jail  liberties,  and  holds 
that,  as  to  tlxe  latter,  all  conflict  of  power  between  the  two 
Sheriffs  ceases.  He  adds,  '*  that  there  is  no  want  of  au- 
thority on  the  fitrt  of  the  old  Sheriff  to  retain  tits  custody" 
He  then  declares  the  question  of  the  right  of  the  Sheriff 
to  commit  to  prison  in  case  the  sureties  for  the  limits  are 
bad,  to  be  quite  another  and  distinct  one,  and  intimates 
that  perhaps  he  could  not  commit  to  the  jail  of  the  county, 
but  concludes  that  such  inability  might  be  merely  one  of 
the  inconveniences  and  risks  which  he  would  escape  by 
assigning  prisoners  who  were  not  in  jail  at  the  end  of  Ids 
term. 

Being  at  large  within  the  jail  liberties,  which  never  was 
an  escape  on  mesne,  nor  perhaps  even  on  final  process,  is 
expressly  declared  not  to  be  so  by  statute.  (2  R.  S.,  434, 
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1st  ed.,  47.)  The  phrase,  *'any  prisoner  who  would  he 
entitled  to  the  liberties  of  any  jail^  upon  executing  such  &andf," 
is  declared  by  the  Bevisers  to  have  been  inserted  in  that 
provision  to  remove  a  donbt  suggested  in  9  Johns.,  84, 
and  7  Id.,  479,  3  E.  S.,  2d  ed.,  746,  app.  A  new  provision 
was  also  added  in  the  same  article,  (2  E.  S.,  434,  ^  44,) 
allowing  a  Sheriff  to  recommit  a  prisoner  in  case  his  sure- 
ties for  his  remaining  on  the  jail  liberties  should  prove 
insufficient.  That  was  a  slight  variation  of  an  existing 
provision.  (1  Eev.  L.,  429,  §  6.)  There  is  no  provision  for 
a  commitment  to  close  custody,  in  any  other  case.  The 
I)ower  of  the  Sheriff  to  admit  a  prisoner  to  the  jail  liberties 
without  taking  a  bond,  which  is  now  made  statutory,  (2  E. 
S.,  437,  ^§  62,  63;  3  Id.,  737,  5th  ed.,)  is  given  as  a  rea- 
son,  in  the  Eevisers*  notes,  (3  E.  S.,  2d  ed.,  748,  app.,) 
for  limiting  his  liability  for  an  escape  on  mesne  process  to 
actual  damages.  (1  Eev.  L.,  425,  ^  19.) 

The  article  of  the  Eevised  Statutes  which  is  supposed 
to  have  changed  a  retiring  Sheriff's  privilege  of  assigning 
prisoners  on  the  limits,  to  a  duty,  so  as  to  make  him  liable 
absolutefy,  as  on  an  escape,  for  the  debt  for  which  they 
are  imprisoned,  will  be  found,  on  examination,  not  to  have 
made  any  such  marked  changes  in  the  previous  law  as  to 
show  an  intention  to  produce  such  a  result.  (2  E.  S.,  P. 
III.,  Ch.  VII.,  Tit.  6,  Art.  5.)  The  first  section  of  that 
article  (2  E.  S.,  438,  §  67 ;  3  Id.,  5th  ed.,  737,  ^  88)  pro- 
vides for  the  service  on  the  old  Sheriff,  instead  of  a  writ 
of  discharge,  of  a  county  clerk's  certificate  that  his  suc- 
cessor had  qualified.  The  next  section  (^  68)  declares  that 
upon  the  service  of  such  certificate  the  powers  of  the  old 
Sheriff,  except  where  excepted  by  law,  shall  cease.  This 
language  is  not  stronger  than  the  5th  section  of  the  former 
statute  in  reference  to  the  effect  of  a  writ  of  discharge. 
(1  Eev.  L.,  418.)  This  provision,  literally  construed,  with- 
out the  exceptions  contained  in  it,  would  make  every  writ 
directed  to  him  fall  powerless  from  his  hands,  allow  prison- 
ers in  his  custody  to  escape,  and  render  him  functus  officio^ 
officially  dead.    But  the  exception,  properly  construed,  will 
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be  foand  large  enoagh  to  inclade  everything  to  prevent 
such  disastrous  results.  These  two  sectioDS  (67  and  68) 
are  avowed  by  the  Sevisers  to  be  a  mere  substitute  for  a 
writ  of  discharge.  (3  S.  S.,  2d  ed.,  748^  app.)  The  next 
section  gives  the  old  Sheriff  ten  days  in  which  to  deliver 
to  his  successor  the  jail  with  its  contents,  prisoners  con- 
fined therein  and  official  documents  in  his  hands.  This 
certainly  must  be  one  of  the  exceptions  to  the  previous 
section,  alluded  to  therein,  becanse  it  assumes  that  the 
custody  of  such  jail,  contents,  prisoners  and  documents, 
still  remains  with  the  old  Sheriff  until  the  end  of  the  ten 
days.  This  is  stated  in  the  Bevisers'  notes  to  have  been 
simply  declaratory,  (3  B.  S.,  2d  ed.,  748,  app.,)  and  col- 
lected from  various  authorities  which  they  furnish.  Both 
it  and  the  next  section  (^  70)  are  also  said  therein  to  have 
been  inserted  merely  to  iiemove  doubts  and  settle  diffi- 
cult questions  raised  in  old  cases  which  are  therein  referred 
to;  the  case  for  which  the  70th  section  is  intended,  is 
mentioned  therein. as  beiug  in  7  Johns.,  138.  None  of 
such  cases,  authorities  or  questions,  relate  to  the  delivery 
of  prisoners  on  the  limits.  The  71st  aud  72d  sections, 
which  relate  to  the  execution  of  unexecuted  process,  are 
.the  only  new  provisions,  and  so  avowed  to  be.  (3  £.  S.t 
app.,  ubi  9vp.) 

The  article  of  the  Bevised  Statutes  containing  the  sec- 
tions under  discussion,  is  entitled  merely,  "Proceedings  on 
the  election  or  appointment  of  a  new  Sheriff;^*  the  title  of 
that  which  immediately  precedes  it  is,  ''  Of  escapes  and  the 
liabilities  of  Sheriff  therein.'^  It  is  not,  therefore,  in  the 
former  that  we  should  expect  to  flud  a  provision  to  make 
a  Sheriff  liable  for  an  escaiie  or  quasi  escape.  Nor  is  there 
anything  in  that  article  indicating  such  an  intention, 
unless  by  the  68th  section  of  it,  the  power  of  the  old 
Sheriff  to  detain  prisoners  until  delivered  or  assigned  to 
his  successor,  is  taken  away  eo  instanti  on  the  service  of  a 
certificate,  or  is  only  prolonged  by  the  69th  for  ten  days, 
at  the  end  of  which  time  there  is  to  be  a  general  jail  deliv- 
ery.   But,  by  the  73d  section,  the  new  Sheriff  has  a  right 


KEW  TOEK— APETL,  1863.  577 

French  t.  Willet 

I 

to  take  possession  of  the  jail,  its  contents,  prisoners  con. 
fined  therein,  and  official  documents,  after  the  ten  days; 
and  yet,  under  the  doctrine  contended  for,  such  prisoners 
are  supposed  to  be  out  of  every  one's  custody,  by  force  of 
the  previous  68th  and  69th  sections.  The  legal  mode 
of  the  new  Sheriff's  obtaining  possession  of  such  building, 
documents  and  persons,  is  declared  to  be  the  same  as  that 
of  getting  possession  of  books  and  papers.  (1  B.  S.,  124.) 
That  mode  is  the  commitment  of  the  delinquent  officer 
until  he  delivers  up  what  is  demanded,  and  the  issuing  of 
a  search  warrant  to  seize  and  bring  it  before  the  inquiring 
officer,  who  is  to  cause  the  same  to  be  delivered  to  the 
complaining  party.  That  presupposes  a  custody  by  the 
retiring  officer  of  whatever  he  possessed  by  virtue  of  his 
office,  and  a  capability  of  its  being  delivered  to  his  suc- 
cessor. The  law  did  not  intend  that  a  prisoner  legally 
free  and  unlawfully  held  in  custody  by  the  old  Sheriff, 
should  be  handed  over  to  his  successor  by  means  of  such 
proceedings.  Prisoners  confined  in  jail  were,  therefore, 
legally  detained  in  custody  by  a  retiring  Sheriff  until  he 
delivered  them  to  his  successor.  Prisoners  on  the  limits 
were  equally  in  his  legal  custody,  and  he  was  responsible 
for  their  remaining  there,  unless  the  sureties  became 
insufficient,  and  he  had  a  right  to  rearrest  them  and 
deliver  them  to  his  successor.  The  same  sections  of  the 
same  article  were  interpreted  by  a  former  eminent  Ohief 
Justice  of  the  former  Supreme  Court  of  this  State,  (Savage, 
J.,  in  the  case  of  Partridge  v.  Westervelt^  13  Wend.,  600,) 
as  not  containing  provisions  materially  variant  fi*om  Ihe 
common  law.  He  noticed  the  only  deviation  from  it  in 
thereby  making  the  transfer  of  the  prisoners  no  longer  a 
privilege  but  a  duty;  and  he  held  specifically  that  the 
Bevised  Statutes  retained  the  principle  of  the  common 
law  as  to  prisoners  at  large  on  the  liberties  remaining  in 
custody  of  the  old  Sheriff  until  assigned  to  the  new  one. 
He  declined  to  give  any  opinion,  however,  as  to  those  in 
close  confinement.  It  is  clear  that  *'  the  jail"  spoken  of, 
both  in  section  69  and  section  73,  is  the  building,  be- 
Bosw. — ^VoL,  X.       78 
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cause  those  sections  also  speak  of  '*  its  contents;"  the  words 
^'confined  thereiUy^^  used  in  such  sections,  could  also  only 
apply  to  prisoners  in  close  custody.  Indeed,  no  delivery 
could  well  be  made  of  " the  liberties" 

Hinds  y.  Doubleday^  (21  Wend.,  223,)  is  cited  as  authority 
for  the  doctrine  that  an  omission  by  a  retiring  Sheriff  to 
assign  a  prisoner  on  the  limits,  for  ten  days  after  service 
on  him  of  a  certificate  of  his  successor  having  qualified,  is 
an  escape.  That  was  an  action,  by  the  retiring  Sherifl^, 
against  sureties  on  a  limit  bond,  for  an  escape  after  the 
end  of  his  official  term.  The  election  and  qualification  of 
a  new  Sheriff,  service  upon  the  plaintiff  of  the  proper  cer- 
tificate thereof,  and  the  delivery  to  the  former  by  the  lat- 
ter, of  all  prisoners  confined  in  jail,  including  the  prisoner 
in  question,  were  pleaded  in  bar.  To  this  the  plaintiff 
replied,  that  he  had  not  assigned  such  prisoner  to  his  snc- 
cesser.  The  only  question,  therefore,  which  could  arise 
on  such  pleadings  was,  whether  the  delivery  of  the  pris- 
oner to  the  new  Sheriff,  without  an  assignment,  took  him 
out  of  the  custody  of  the  old,  so  as  to  relieve  him  from  the 
consequences  of  an  escape ;  and  this  was  the  only  point 
upon  which  the  Oourt  was  bound  to  pass.  It  held  the 
pleas  to  be  a  good  bar,  because  the  Sheriff  had  lost  all 
control  over  the  prisoner  by  the  delivery  merely  of  him  to 
his  successor,  to  whom  alone  the  responsibility  of  his  safe 
keeping  would  attach.  The  replication  was  disposed  of 
by  saying  that  the  control  of  the  plaintiff  could  not  con- 
tii\ue  beyond  the  ten  days  mentioned  in  section  69,  and 
no  excuse  was  shown  for  not  executing  an  assignment; 
If  any  excuse  had  been  admissible,  the  liability  of  the 
plaintiff  in  that  case  for  a  constructive  escai>e,  in  not 
either  delivering  or  assigning,  might  not  have  been  abso- 
lute, and  of  course  his  control  of  the  prisoner  might  have 
continued  longer  than  such  ten  days.  It  is  true  that  the 
learned  Judge  (Brokson,  J.)  who  decided  that  case,  inci- 
dentally discussed  the  effect  of  the  omission  of  an  old 
Sheriff  to  dieliver  his  prisoners  to  his  successor  in  ten  days 
after  service  of  a  certificate,  and  concluded  that  the  68th» 
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69tfa  and  71st  sections  of  the  article  of  the  Bevised  Stat- 
utes, already  alluded  to,  took  away  all  powers  from  the 
retiring  Sheriff,  instantly  on  the  service  of  the  certificate 
in  the  68th  section,  laying  stress  on  the  language  of  that 
section.  But  that  position,  in  fact,  proves  too  much,  as  it 
proves  the  instantaneoos  paralysis  of  the  authority  of  the 
old  Sheriff,  on  s^vice  of  the  prescribed  certificate.  But 
the  same  learned  Judge  took  no  notice  of  the  exception 
contained  in  such  section,  or  of  the  73d  section ;  and  did 
not  undertake  to  point  out  how  a  prisoner  at  large  in  the 
liberties  upon  a  bond  is  to  be  committed  to  close  custody, 
by  the  Sheriff  who  originally  arrested  him,  while  his  sure- 
ties are  sufficient;  nor  is  anything  said  of  illegal  detention. 
He  was  also  silent  as  to  the  custody  of  the  prisoners  during 
the  interregnum  of  ten  days,  or  until  the  delivery  to  the 
new  Sheriff.  The  law  cannot  require  the  violent  capture 
by  the  old  Sheriff  of  parties  on  the  limits,  in  order  to  put 
them  into  jail  ^  or,  if  so,  permit  a  new  Sheriff  thus  to  get 
possession  of  those  thus  illegally  detained  in  jail  by  its 
delivery.  The  whole  of  such  discussion,  which  was  imma- 
terial to  the  real  point  in  the  case,  overlooked  the  most 
important  and  comtrolling  provisions  in  the  statute.  I 
cannot,  therefore,  consider  the  case  of  Hinds  v.  Doubleday 
as  overruling  the  views  of  Chief  Jnstice  Savage,  in  Pen- 
iriige  v.  Westervdt^  (ubi  snp.,}  in  regard  to  the  aathority 
of  retiring  Sherifl^  over  prisoners  at  large  in  the  jail  liber- 
ties, or  as  establishing  that  the  Bevised  Statutes  intended 
to  abolish  the  rale  in  Sempstead  v,  Weed^  (nhi  sup.) 
^  JSesides  this,  the  Bevised  Statutes  expressly  provide  that 
^oiDg  at  large  on  the  jail  liberties  shall  not  be  an  escape. 
(2  B.  S.,  434,  ^  47 ;  3  Id.,  6th  ed.,  784,  ^  68.)  They  also 
define  what  an  escape  is,  (2  B.  S.,  437,  ^  63 ;  3  Id.,  5th  ed., 
736,  §  84,)  and  do  not  provide  for  the  recovery  of  any 
damages  unless  for  wandering  beyond  the  limits  of  such 
liberties.  In  this  case  the  prisoner  in  question  (White) 
never  was  beyond  the  limits.  The  new  Sheriff  had  as  much 
right  to  take  him  iis  the  old,  if  the  latter  had  actually  lost 
bis  custody  and  could  not  commit  him.    In  so  extensive 
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liberties  as  exist  in  this  country,  it  would  be  rigorous  to 
require  a  Slieriff  to  hunt  up,  in  ten  days,  a  prisoner  con- 
cealed within  them,  or  to  pay  the  debt. 

The  liability  of  the  defendant  in  this  case,  therefore, 
was  clearly  not  for  an  escape,  and  the  rules  applicable  to 
such  a  liability  are  not  strictly  applicable  to  it. 

This  Court,  when  this  case  was  before  it  at  Special  Term 
on  demurrer,  put  such  liability  on  the  ground  of  a  breach 
of  duty  by  violating  the  statute,  for  which  nominal  damages 
at  least  were  recoverable.  (4  Bosw.,  649.)  Of  course,  for 
an  escape,  unless  the  party  was  entirely  insolvent,  the 
damages  could  not  be  reduced  to  that  extent,  as  was  held 
in  two  cases  in  the  same  volume.  {Renick  v.  Orser^  4  Bosw., 
384 ;  Looaey  v.  Oraer^  Id.>  391.)  The  learned  Judge  who 
delivered  the  opinion  on  such  occasion  admitted  the  possi- 
bility  of  a  diminution  or  reduction  of  damages  by  the 
detention  of  the  prisoner  by  the  new  Sheriff  if  he  remained 
in  his  custody,  or  by  his  taking  him  under  the  73d  section, 
to  the  extent  of  even  an  absolute  annihilation  of  them. 
This,  perhaps,  is  an  ingenious  and  the  only  mode  of  reoon- 
ciling  the  provisions  of  the  73d  section  with  the  views  of 
Judge  Bbonson,  in  Hinds  v.  Dovbleiay^  which  wholly 
ignore  its  existence,  and  rest  on  the  68th  section  for  sup- 
X>ort.  It  may  be  doubted  whether  the  failure  by  the 
retiring  Sheriff  to  deliver  a  prisoner  can,  as  towards  any 
one  but  his  successor,  be  considered  a  breach  of  a  du^ 
imposed  by  a  part  of  a  statute  entitled  '*  of  proceedings  on 
the  election  of  SherifBs,"  unless  by  the  most  express  enact- 
ment of  liability,  and  whether  all  liability  for  any  failuiy 
of  duty  in  regard  to  the  custody  of  a  prisoner  to  a  party 
at  whose  instance  such  prisoner  is  under  arrest,  was  not 
intended  to  be  disposed  of  in  a  previous  part  of  the  same 
statuto  entitled  of  escapes  and  the  liability  of  Sheriffl 
thereon.  It  is  not  very  easy  to  determine  what  is  the 
measure  of  damages  for  such  a  breach  of  duty  to  such  party, 
if  it  exists.  Of  course,  the  only  injury  which  could  arise 
therefrom  must  be  the  prisoner's  remaining  in  the  custody 
of  the  old  Sheriff  rather  than  the  new,  in  which  only  the 
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ooniparative  vigilance  or  respoosibiUty  of  the  two  Sheriflb 
would  be  coDcernedy  and  the  plaiatiff  could  only  be 
daqinified  by  the  loss  of  any  superiority  of  the  new  Sheriff 
in  that  respect. 

Although  strongly  impressed  on  the  trial  with  the  belief 
that  the  defendant  was  tiot  liable  at  all,  I  deferred  to  the 
authority  of  the  decision  in  this  Oourt  made  in  this  case 
and  just  referred  to,  and,  therefore,  abstained  from  charg- 
ing that  the  omission  of  the  defendant  had  produced  an 
escape.  One  of  the  requests  of  the  plaintiff's  counsel  to 
charge  was,  *'  that  the  defendant  is  prUna  facie  liable  for 
tlie  amount  of  the  original  judgment."  The  instruction 
given  was,  that  where  the  plaintiff  has  utterly  lost  his 
remedy  against  the  party  charged,  and  there  is  no  evidence 
to  show  that  he  was  not  worth  the  amount,  the  law  pre- 
sumes he  has  lost  his  whole  debt,  and  he  is  entitled  to^ 
recover  the  whole  amount.  Also,  that  the  question  was 
how  much  the  plaintiff  had  lost,  which  he  could  have 
obtained  by  the  prisoner  'remaining  in  custody  (of  the 
defendant)  until  the  beginning  of  this  suit..  Further,  that 
"in  an  ordinary  case  of  escape,  •  •  where  there  is  no 
<*  evidence  that  the  judgment  against  the  prisoner  would 
"not  have  brought  the  full  amount,  the  plaintiff  is  enti- 
**  tied  to  recover  the  full  amount."  Moreover,  that  "if  the 
"  Jury  thought  the  coercion  of  the  party,  from  the  time  of 
"  the  failure  to  assign  to  the  commencement  of  the  suit, 
"  would  have  brought  the  money  from  him,  the  plaintiff 
"  had  suffered  damage  to  the  full  amount ;"  and,  finally, 
that  they  were  to  consider  the  responsibility  of  the  party 
in  custody,  in  determining  how  far  his  detention  in  jail 
would  have  brought  the  money  from  him  before  the  com- 
mencement of  this  action.  These  were  much  more  liberal 
rules  in  the  plaintiff's  favor  than,  in  my  view  at  present, 
he  was  entitled  to.  Glearly,  the  omission  to  deliver,  unless 
it  amounted  to  an  escape,  did  not  charge  the  defendant 
prima  facie  with  the  whole  debt.  There  was  no  evidence 
that  such  omission  merely  was  the  cause  of  such  a  loss,  or, 
indeed}  of  any  injury.    Probably,  under  the  decision  at 
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Special  Term  already  adverted  to,  the  proper  instruction 
would  have  been  that  the  plaintiflP,  having  proved  no  spe- 
cial damage  by  the  supposed  breach  of  duty  to  him,  was 
only  entitled  to  nominal  damages. 

Exceptions  were,  however,  taken  by  the  defendant's 
counsel,  to  what  he  termed  such  parts  of  the  charge  as 
stated  '*  that  the  plaintiff  had  a  right  to  issue  a  new  exe- 
*'  cution,  and  that  either  that  right,  or  the  omission  to 
**  issue  such  execution,  or  the  possibility  of  taking  White 
**  (the  prisoner)  on  it,  could  affect  the  question  of  damages 
"  or  enter  into  the  consideration  of  the  Jury ;  and  that  the 
**  object  of  an  execution  against  the  person  is  to  coerce 
**  payment,  and  that  the  plaintiff's  loss  could  be  deter* 
**  mined  with  reference  to,  or  be  affected  by,  such  power 
**  of  coercion,  or  that  the  effect  of  an  execution  against 
*Hhe  person,  as  causing  such  coercion,  could  affect  the 
**  question  of  damages." 

In  reference  to  a  new  execution,  the  charge  to  the  Jmy 
'  a«,  in  substance,  merely  that  the  plaintiff,  in  an  action 
K>r  an  escape,  might  possibly,  if  he  chose,  exercise  the 
same  coercion,  by  obtaining  the  same  control  over  the  pris- 
oner's body  by  a  new  execution  as  he  had  by  the  old,  and 
such  possibility  might  be  taken  into  consideration ;  that 
they,  however,  had  a  right  to  take  into  consideration,  in 
the  case  before  them,  <'  that  the  party  had  heen  within  reach 
*'  of  process,  by  which  the  plaintiff  might  have  taken  him 
*'  into  custody."  Nothing  was  said  of  a  new  ex^ution. 
The  phrase  beginning,  "  but  you  have  a  right  to  take  into 
consideration  the  fact  that  the  plaintiff  might  possibly 
have  recovered  the  amount  of  the  judgment,"  &c,  is 
evidently,  from  the  use  of  the  word  "  but,"  a  mere  quali* 
flcation  of  the  preceding  statement  of  the  rule  in  case  of 
an  escape.  The  words  '^ plaintiff ^^^  ^^ judgment,**  and  "  Jri$ 
body,**  plainly  refer  to  the  imaginary  case  of  escape  only 
Indeed,  "  his  "  can  only  properly  refer  to  "  f/ie  party  wha 
escapes "  as  an  antecedent.  So  that  "  you  hare**  is  equivar 
lent  to  "  one  has  ** — not  an  nnfrequent  form  of  expression. 

The  73d  section  {ubi  sup.)  of  the  statute  under  consid^ 
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eration  evidently  provides  *•  a  process^*^  by  which  prison^ 
era  of  old  Sheriffs  can  be  taken  into  custody  by  their 
successors.  Of  course  the  expression  in  the  charge,  that  the 
plaintiff  could  have  taken  the  pris^er  into  custody,  does 
not  mean  literally  that  be  could  arrest  him  personally,  and 
no  exception  is  made  on  that  score.  It  is  equivalent  to 
saying  he  could  have  had  him  taken  into  custody  by  law- 
ful means.  It  may  not  be  impossible  that  a  new  Sheriff 
may  require  a  new  execution  to  take  and  retain  a  prisoner 
in  custody,  charged  in  execution  in  a  civil  action.  It 
could  certainly  do  no  harm  if  the  prisoner  were  detained 
in  custody  on  the  original  execution,  and  it  might  be  pos* 
sible  that  some  such  step  was  necessary  to  be  taken  by 
the  plaintiff  in  order  to  compel  a  new  Sheriff  to  take  the 
custody  of  prisoners  from  a  predecessor.  There  was  no 
request  to  charge  that  it  could  not  be  issued,  or  that  it 
was  useless ;  and  that  not  being  done,  if  the  Jury  had 
even  been  instructed  that  they  could  take  into  considera- 
tion a  power  of  reception  thereon,  it  would  not  have  been 
error,  because  it  would  tend  to  define  the  extent  of  the 
injury. 

The  power  of  issuing  a  new  execution  by  a  plaintiff  in 
case  of  an  escape  is  sustained  by  both  statute  and  common 
law.  (2  B.  S.,  685,  ^  20 ;  3  Id.,  6th  ed.,  643,  <§  8 ;  1  E.  L., 
[1813,]  426,  %  24 ;  Wesson  v.  Chamherlam,  3  Gomst.,  333.) 
And  I  think  tliere  can  be  no  doubt  tJiat  an  execution  against 
the  person  is  a  means  of  coercion,  and  neither  a  compensa- 
tion nor  a  punishment,  since  the  insolvency  of  the  pris* 
oner  can  be  given  in  evidence  in  mitigation  of  damages. 
If  a  new  execution  had  been  available  in  this  ease,  the 
Jurj'  had  a  right  to  take  that  fact  into  consideration  in 
determining  how  much  the  plaintiff  lost,  because  he  could 
not  avail  himself  of  any  remissness  on  his  own  part. 
(Bridge  v.  O-rand  Junction^  Arc,  3  Mees.  &  W.,  248.)  Since 
the  reason  of  the  rule  for  excluding  the  consideration  of 
the  power  of  issuing  a  new  execution  in  case  of  an  escape 
is  not  applicable  to  an  action  of  this  kind,  which  is,  that 
the  same  groimd  wx>uld  justify  an  escape  from  every  sue- 
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cessive  execution,  ad  infinitum.  (See  Arden  v.  Goodacre^ 
11  0.  B.,  371 ;  S.  C.y  15  Jiir.,  776;  Ledyard  v.  Jones,  4 
Sandf.  S.  0-,  67;  8.  C,  3  Seld-,  550.) 

Any  power  in  the  new  Sheriff  to  take  into  his  custody 
prisoners  not  delivered  or  assigned,  and  bis  actual  taking 
by  virtues  thereof,  undoubtedly  arise  from  some  continuing 
authority  of  the  original  execution.  And  yet,  if  he  should 
be  indisposed  to  take  such  custody,  the  plaintiff  might 
quicken  his  action  by  a  new  execution,  when  he  would  be 
bound  to  decide  whether  he  would  proceed  under  the 
statute  or  the  execution.  If  the  plaintiff  could  do  that, 
then  certainly  it  would  be  no  harm  for  the  Jury  to  take 
into  consideration  both  the  power  of  the  Sheriff  under  the 
73d  section,  and  the  aid  to  that  power  afforded  by  a 
new  execution.  The  only  question  upon  that  point 
would  be,  whether  the  plaintiff  would  suffer  the  same 
damages  in  both  cases,  whether  he  could  not  or  could 
issue  a  new  execution. 

The  only  real  questions  in  the  cause  on  the  merits  were, 
whether  the  plaintiff  suffered  the  same  damages  as  in  case 
of  an  escape ;  and  if  he  did  not,  what  such  damages  were, 
and  what  considerations  coexisting  circumstances  or  rights 
tended  to  enlarge  or  diminish  them.  The  power  of  issuing 
a  new  execution  seems  to  me  to  be  one  of  such  drcum- 
stances  even  where  there  is  no  escape.  But,  as  I  have 
said  before,  there  was  no  charge,  that  the  plaintiff  could 
arrest  the  defendant  by  a  new  execution,  but  only  that  he 
could  take  him  by  process,  which  could  as  well  refer  to 
setting  the  new  Sheriff  in  motion  under  the  73d  section, 
as  by  a  writ  directed  to  him.  The  real  pcMut  was, 
whether  the  prisoner  was  so  discharged  from  custody  as 
to  give  the  plaintiff  a  right  to  recover  the  whole  of  his 
claim,  or  only  a  part,  in  consequence  of  such  discharge. 
There  was,  therefore,  no  error  in  the  refusal  of  the  requests 
to  charge,  or  any  part  of  the  charge  excepted  to. 

Exceptions  taken  to  the  admission  or  rejection  of  evi- 
dence were  equally  untenable.  The  lirst  exception  was  to 
the  admission  of  evidence  of  the  prisoner  having  used 


NEW  TOEK— APEIL,  1863.  685 

French  r.  WiUet 

considerable  money  ^ince  1856.  Evidence  of  his  having 
spent  considerable  money  was  allowed.  Itf  did  not  appear 
what  was  intended  by  ^^used;'^  if  it  meant  the  same  as 
spent,  the  question  was  answered;  if  it  did  not  it  was  too 
vague  and  rempte  to  show  the  possession  of  any  property 
in  1859,  the  time  of  the  defendant's  supposed  omission. 
There  must  be  a  limit  to  all  such  inquiries,  and  three  years 
is  too  far  back  to  commence  a  fishing  inquiry. 

An  objection  taken  to  the  inquiry  for  the  defendant's 
reason  for  not  assigning  the  prisoner  in  question  was  pro- 
perly overruled.  He  had  already  answered  in  the  nega- 
tive, the  plaintifi's  inquiry,  whether  he  had  assigned  the 
limit  bond  in  this  case,  and  that  his  reason  for  not  deliv- 
ering up  such  prisoner  was  that  the  new  Sheri£f  had  refused 
others.  If  his  answer  to  th&  question  excepted  to  had 
been  that  his  reason  was  a  matter  which  formed  a  legal 
excuse,  it  might  have  turned  out  to  be  a  defense  or  a  miti- 
gation of  damages ;  particularly  if  the  defendant  was  only 
answerable  for  delay  in  assigning,  and  not*  for  anything 
which  would  defeat  the  claim.  Aa  it  was  the  answer  only 
became  immaterial. 

There  was,  therefore,  no  error  in  either  the  charge,  refusal 
to  charge,  admission  or  rejection  of  evidence.  The  charge 
was,  perhaps,  more  favorable  to  the  plaintiff  than  he  might 
have  been  entitled  to ;  but  he  cannot  complain  of  that. 

The  judgment  and  verdict  must  therefore  be  affirmed, 
with  costs. 

Bosw. — ^VoL.  X.        74 
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Gbipfith  W.  Geipfith  et  al*.  Plaintiffs  and  AppellantSi 
y.  THOMSoiir  B.  Hadley,  Defendant  and  Respondent. 

Surprise,  and  gross  inadequacy  of  price  are  Rufficient  grounds  for  setting  aside 
a  judicial  sale  of  real  estate,  upon  fully  indemnifying  the  purchaser. 

The  sale  of  several  distinct  and  separate  parcels  of  land,  greatly  exceeding 
the  debt  to  be  collected,  in  one  mass,  to  the  prejudice  of  the  debtor,  is  a 
sufficient  ground  for  setting  aside  a  sale^of  real  estate,  even  without  indein- 
nity  to  the  purchaser. 

(Before  Robeetson,  WHrrE  and  Mokell,  J,  J. 

Heard,  November  22 ;  decided,  December  20,  1862. 

This  was  an  appeal  from  an  order  made  on  an  applica- 
tion to  set  aside  a  sale  made  by  a  Receiver  appointed  in 
supplementary  proceedings  taken  on  a  judgment  recovered 
in  this  action. 

The  Receiver  was  appointed  in  June,  1862.  An  ordeif 
was  obtained  by  him,  by  default,  authorizing  him  to  sell 
the  defendant's  real  estate,  on  advertising  it  in  a  daily 
newspaiier  in  New  York  for  three  weeks.  It  was  so  advert 
tised,  and  sold  on  Saturday,  the  20th  of  September  last, 
to  the  present  appellant,  Mr.  Burrell,  by  whom  it  was 
conveyed,  on  the  26th  of  the  same  month,  to  a  Mr.  But-* 


688  OASES  m  THE  SUPEEIOE  COUET. 

Griffith  et  al  v.  Hadlej. 

ler.  Mr.  Butler  was  DOt  a  party  to  these  proceedings,  Dor 
was  he  uotified  of  the  application,  and  be  did  not  appear 
in  this  Court,  either  at  General  or  Special  Term.  His 
affidavit  was  used  by  Mr.  Barrell,  on  the  application  at 
Special  Term.  Under  what  circumstances,  or  with  what 
knowledge  that  was  obtained,  does  not  appear. 

By  the  Court  —  EonERxsoK,  J.,  (after  stating  the 
facts.)  The  evidence  is  contiicting  as  to  whether  the 
Eeceiver's  attorney  informed  the  defendant's  attorney 
that  the  day  of  sale  was  the  30th  of  Septeml)er,  the  pre- 
ponderance being  rather  in  favor  of  his  being  informed 
that  it  was  the  20th.  But,  from  the  evidence,  there  can 
be  no  doubt  he  thought  the  date  given  him  was  the  30th. 
Preparation  was  made  by  him,  and  also  an  effort  to  pay 
the  judgment  before  that  time.  The  conveyance  of  the 
property  by  the  purchaser,  on  the  26th,  after  knowledge 
of  the  defendant's  claim,  also  indicates  some  upfairness  or 
eagerness  to  take  advantage  of  his  position.  There  is 
enough  in  the  facts  of  the  case  to  warrant  the  Justice  who 
decided  the  motion  to  infer  such  surprise  as  would  entitle 
the  defendant  to  have  the  sale  opened  upon  terms.  The 
property  was  probably  sold  at  a  great  undervalue  and 
after  very  little,  if  any,  competition.  Upon  indemnifying 
the  purchaser  liberally,  the  Court  was  justified  in  ordering 
a  resale.  Upon  that  ground  the  order  was  probably  not 
appealable,  as  lying  within  the  discretion  of  the  Court. 
But  ther^  yras,  also,  another  ground  on  which  the  sale  was 
sought  to  be  set  aside  as  irregular,  to  wit,  that  the  prop- 
erty consisted  of  several  houses  and  lots,  on  different  sides 
of  the  Bowery,  in  this  city,  and  in  83d  street;  the  debt  to 
be  collected  being  less  than  two  hundred  dollars,  and  the 
value  of  such  interest  greatly  exceeding  that  sum ;  the  pur- 
chaser paid  $1,050  for  it^and  demanded  $1,000  for  a  release 
The  Eevised  Statutes  expressly  provide  for  sales  in  par 
eels,  in  case  of  sales  on  execution  by  a  Sheriff.  (2  E.  S.i 
369,  ^  38;  3  E.  S.,  5th  ed.,  650,  ^  38.)  This,  however, 
has  been  held  not  to  make  the  sale  void,  but  only  voidable 
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in  case  of  a  sale  ia  mass.  {Cunningham  v.  Cassidy^  7 
Abbotts'  Pr.,  183;  S.  C,  17  N.  Y.  E.,  276.)  Still,  wh^^e 
there  is  a  prejudicei  the  sale  may  be  set  aside  without  even 
indemnifying  the  purchaser.  (See  cases  reviewed  in  Breese 
y.  Bange,  2  E.  D.  Smith,  474.)  This  was  an  equally  good 
ground  for  setting  aside  the  sala 

The  order,  therefore,  made  was  correct,  and  should  be 
affirmed,  with  costs,  without  prejudice  to  the  rights  of 
Butler,  who  is  not  a  party  to  this  motion. 


Oliver  D.  Ward  et  dl.^  Plaintiffs  and  Appellants,  v. 
2fEWMAN  Arensok,  Defendant  and  Bespoudent. 

1.  Under  the  provisions  of  the  Revised  Statutes  relating  to  proceedings  as 
for  contempts  to  enforce  civil  remedies,  (2  R.  S.,  534,)  an  attachment  to 
bring  a  person  before  the  Court,  to  answer  for  alleged  disobedience  of  an 
order  of  Uie  Court,  or  a  Judge,  requiring  him  to  appear  in  person,  cannot 

,  be  granted  without  proof,  \^  affidavit,  both  of  the  service  of  such  order 
and  of  the  fulure  to  appear. 

2.  A  copy  of  such  affidavits  must,  according  to  such  statutes,  be  served  on 
the  person  charged,  a  reasonable  time  before  the  return  of  the  attachment, 
to  enable  him  to  prepare  his  defense. 

(Before  Robertson,  White  and  Monell,  J.  J.) 

Heard,  November  29 ;  decided,  December  20,  1862. 

This  was  an  appeal  from  an  order  discharging  an  attach- 
ment against  the  defendant,  for  not  appearing  pursuant 
to  an  order  directing  him  to  appear  and  be  examined 
touching  the  possession  by  him  of  property  as  a  judgment 
debtor  on  supplementary  proceedings. 

No  papers  of  any  kind  accompanied  the  attachment, 
except  an  affidavit  showing  the  service  of  the  first  order, 
and  another  showing  the. difficulty  of  serving  an  order  to 
show  cause  instead  of  an  attachment  in  the  first  place. 
The  attachment  recites  the  recovery  of  the  judgment,  the 
issuing  of  the  order  to  be  examined  and  the  failure  of 
the  defendant  to  appear  before  the  Justice  who  made  it, 
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oa  its  return  day.  It  did  not  specify  how  snch  failure  to 
appear  was  established,  or  whether  any  affidavits  were 
used  to  obtain  the  attachment.  It  was  tested  in  the  name 
of  a  different  Justice  than  he  before  whom  such  debtor 
was  ordered  to  appear,  and  allowed,  by  the  former,  ten 
days  after  the  day  on  which  the  defendant  was  required 
to  appear.  A  prior  attachment  was  issued,  tested  in  the 
name  of  a  third  Justice  of  this  Court,  and  allowed  by  him 
on  the  day  of  the  return  of  the  original  order,  but  the 
defendant  was  not  arrested  upon  it  Upon  the  second 
attachment  the  defendant  gave  a  bond,  with  surety,  to 
appear  on  the  return  of  the  attachment,  and  abide  the 
order  and  judgment  of  the  Court.  He  appeared  on  such 
return  day,  when  an  adjournment  was  ha<i  until  next  day, 
at  which  time  the  attachment  was  discharged.  The  order 
appealed  from  does  not  recite  any  affidavits  or  any  other 
documents  on  which  it  was  made. 

By  thb  Coubt — Bobertson,  J.,  (after  stating  the 
facts.)  There  is  no  evidence  of  the  service  on  the  defend- 
ant of  any  affidavits,  or  of  the  prl^entation  of  any  to  tbtf 
Court,  on  which  to  found  the  application  for  an  attach- 
ment. The  Eevised  Statutes  require  that  a  Court,  in  all 
cases  but  two,  specified  therein,  where  any  misconduct  is 
committed,  otherwise  than  in  its  view  and  presence,  shall 
be  satisfied  by  due  proof,  by  affidavit,  of  the  facts  charged, 
and  shall  cause  a  copy  of  such  affidavits  to  be  served  on 
the  party  accused,  a  reasonable  time,  to  enable  him  to 
make  a  defense.  One  of  such  excepted  cases  is  provided 
for  in  the  next  section,  and  the  other  is  that  of  disobedience 
to  a  subpoena.  (2  B.  S.,  635,  ^  3.)  No  such  cour^  was 
adopted  in  this  case.  A  failure  to  appear  can  hardly  be 
said  to  be  misconduct  committed  in  the  presence  of  the 
Court,  and  it  was  evidently  understood  by  such  statute 
not  to  be  so,  when  disobedience  to  a  subinena  was  ex- 
pressly excepted.  The  contempt  is  not  made  out  without 
proof  both  of  the  service  of  the  order  and  the  failure  to 
appear.    If  either  is  required  to  be  made  out  by  affidavits, 
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both  must  be,  and  saeh  aflBidavite  mnst  be  served  to  enable 
the  paxty  charged  to  purge  himself  of  any  contempt  by 
disproof  of  the  facts  constituting  it,  if  it  can  be  done.  The 
attachment  was  irregular  and  properly  set  aside. 
The  order  must  be  affirmed  with  costs. 


John  a.  Hbbot  et  at,  Plain tifEb,  v.  William  Gibson, 

Defendant 

1.  In  proceedings  supplementary  to  execution  against  a  judgment  debtor, 
under  the  Code  of  Procedure,  the  creditor  is  entitled  to  have  a  Receiver 
appointed,  although  the  only  property  discovered  is  such  as  might  be  sold 
on  execution. 

2,  An  order  refusing  to  appoint  a  Receiver  in  such  a  case  is  appealabla 

(Before  Robertson,  White  and  Monell,  J.  J.) 

Heard,  November  20 ;  decided,  December  20,  1862. 

Appeal  from  an  order  denying  a  motion  for  the  appoint- 
ment of  a  Eeceiver. 

The  plaintiff  having  recovered  a  judgment  agaiillt  the 
defendant  for  $218.90,  and  having  issued  execution,  which 
was  returned  unsatisfied,  instituted  supplementary  pro^ 
ceedings  against  him.  Upon  his  examination  he  testified 
that  he  owned  a  lease  oi  ten  lots  of  land  on  the  northeast 
comer  of  Broadway  and  Thirteenth  street,  in  this  city,  for 
a  term  of  20  years  from  May  1, 1860,  at  a  ground  rent  of 
$8,000  a  year  for  the  first  ten  years,  and  of  $12,000  for 
the  last  ten  years,  and  taxes,  upon  a  part  of  which  he  had 
erected  a  building.  That  he  had  rented  a  portion  of  the 
lots  for  ten  years,  at  a  rent  of  $8,500  for  the  first  five 
years,  and  $9,000  for  the  last  five  years,  the  buildings  to 
be  erected  to  remain  at  the  end  of  the  lease.  That  parts 
of  the  building  erected  by  the  defendant  were  rented  at 
an  aggregate  rent  of  about  $4,000  per  annum.  He  further 
testified  that  he  owned  two  lots  in  fTewark,  N.  J.,  unless 
sold  for  taxes.  Other  supplementary  proceedings  had  been 
instituted  against  the  defendant,  but  no  Beceiver  had  been 
appointed.    Upon  these  facts  the  plaintiff  creditor  applied 
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for  the  appointment  of  a  Beceiver,  under  section  298  of 
the  Oode  of  Procedure,  which  was  denied,  and  he  now 
appealed. 

W.  W.  NileSf  for  plaintiffs,  appellants. 

J.  Townshendj  for  defendant,  respondent 

By  the  Oqubt — Mokell,  J.  The  examination  of  the 
judgment  debtor  disclosed  property  sufficient  to  satisfy 
the  judgment,  but  it  was  a  chattel  interest  in  real  estate, 
subject  to  levy  and  sale  under  an  execution,  {AreriU  v. 
Taylor,  8  N.  Y.  E.,  [4  Seld.,]  44 ;  2  E.  S.,  367,  ^  24,)  and 
the  question  arises  whether  it  was  proper  to  appoint  a 
Eeceiver  of  property  which  could  be  reached  and  sold 
uncler  an  execution. 

The  execution  had  been  returned  by  the  Sheriff  wholly 
unsatisfied,  and  the  order  for  the  examination  of  the  judg- 
ment debtor  was  therefore  properly  made. 

Tha  proceeding  supplementary  to  an  execution,  as  pro- 
vided by  the  Oode,  is  to  some  extent  a  substitute  for  a 
creditor's  bill  under  the  late  Ohancery  practice,  although 
the  remedy  given  by  the  latter  has  not  been  taken  away, 
{CaUin  v.  Doughty ,  12  How.  Fr.,  458;)  and  the  rules 
adopted  with  reference  to  proceedings  under  those  bills, 
are  held  to  apply  to  those  proceedings,  except  where 
altered  by  the  Gode  or  the  practice  under  it.  {Griffin  v. 
Doniinguez,  2  Duer,  G58;  LiUiendahl  v.  FeUerman,  11 
How.,  628.)  There  is  this  difference  to  be  observed,  how- 
ever, between  a  creditor's  bill  and  these  proceedings. 
The  object  of  the  former  was  to  obtain  a  discovery  in  aid 
of  the  execution  at  law,  as  well  as  for  relief  against  prop- 
erty which  could  not  be  sold  on  execution.  (2  Barb.  Gh. 
Fr.,  148.)  And  it  was  required  to  be  charged  in  the  bill 
that  the  defendant  had  some  property  or  equitable  inter- 
ests or  things  in  action  which  ought  to  be  applied  to  the 
payment  of  the  judgment.  The  Gode  provides  that,  upon 
the  return  of  an  execution  unsatisfied,  the  creditor  '*  is 
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entitled  to  an  order  requiring  the  debtor  to  appear 
and  answer  oonceming  his  property."  No  proof  is  re- 
qoired  that  the  defendant  has  property.  It  was  not 
uncommon  in  Ohancery,  upon  the  defendant's  disclosing 
property  subject  to  levy,  to  suspend  the  suit,  to  enable 
the  creditor  to  take  out  a  new  execution ;  the  object  of 
the  bill  being,  as  before  observed,  to  aid  the  execution. 
The  creditor  filing  the  bill  and  obtaining  the  discovery  did 
not,  however,  secure  a  priority  over  creditors  whose  execu- 
tions might  have  been  previously  issuW,  and  under  which 
levies  had  been  made.  And  other  creditors  might  come 
in  and  participate  in  the  avails  of  the  discovered  property, 
where  the  bill  was  filed  for  such  purpose.  ( Wilder  v.  KeeUvj 
3  Paige,  164.) 

Under  the  Oode,-the  i)Ower  to  require  a  debtor  to  appear 
and  be  examined  concerning  his  property  is  absolute  and 
unconditional.  The  proceeding  is  instituted  for  the  benefit 
of  the  individual  creditor,  who  obtains  a  priority  of  pay- 
ment out  of  the  property  of  the  debtor  disclosed  upon  his 
examination,  and  no  other  creditor  can  participate  in  the 
avails  of  the  property  so  as  to  defeat  such  priority. 

No  provision  is  made  for  suspending  the  examination 
of  the  judgment  debtor  and  the  issuing  of  a  new  execution 
to  reach  property  disclosed  by  him,  but,  in  lieu  of  it,  the 
Judge  may  order  (%  297)  any  property  in  his  hands,  not 
exempt  from  execution,  to  be  applied  towards  the  satisfac- 
tion of  the  judgment.  This  section,  however,  applies  only 
to  such  property  as  is  capable  of  manual  application,  which 
may  be  passed  to  and  be  made  available  to  the  creditor  by 
delivery  merely,  and  not  to  rights  and  interests  incapable 
of  being  divested  of  title  in  the  debtor,  except  by  an 
instrument  in  writing. 

As  a  cumulative  assistance  to  the  .creditor,  where  the 
property  is  of  an  intangible  nature,  the  Judge  is  author- 
ized {%  298)  to  appoint  a  Receiver. 

The  only  cases  in  which  the  Court  of  Ohancery  refused 
to  appoint  a  Receiver  was,  where  it  appeared  from  the  bill 
that  the  defendant,  previous  to  the  return  of  the  execution 
Bosw.— Vol.  X.        75 
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of  the  Oode.  That  declares,  that  a  comp1amt*OD  snch  aa 
instrnmeiit  is  sufficient,  wliene  it  sets  forth  a  copy  of  it, 
^nd  alleges  that  a  specified  snm  is  due  thereon,  to  the 
plaintiff.  All  that  is  done  in  this  complaint.  Judgment 
should  be  affirmed. 


James  Mason,  Plaintiff  and  Eespondent,  r.  Zebedeb 
BiNG,  (Administrator  and  in  his  own  right,)  Defendant 
and  Appellant. 

1.  In  an  action  of  an  equitable  nature,  where  a  judgment  in  favor  of  the  plaiii<' 
tiff  had  been  so  far  opened  by  the  Court  of  Appeals  as  to  allow  the  defend- 
ant, an  administrator,  to  establish  a  cross  claim  for  services  rendered  bj 
his  intestate  during  a  number  of  years,  the  Court  below  ordered  a  reference 
to  examine  and  report  on  such  claim,  and  at  the  same  time  required  the 
defendant  to  furnish  a  bill  of  particulars  of  the  services,  specifying  their 
nature  and  character  and  the  respective  amounts  claimed,  and,  as  far  aa 
practicable,  the  dates  and  amount  of  each  item  of  such  service. 

Hddj  tliat  this  order  was  not  intended  to  require  such  a  bill  as  h  demand- 
able  of  right,  in  actions  of  a  le^l  nature,  but  rather  to  limit  the  defendant's 
claim  to  the  matters  contemplated  by  the  decision  of  the  appellate  Court, 
or,  if  any  further  claim  was  to  be  made,  to  require  as  particular  a  statement 
of  it  as  the  defendant  could  furnish. 

2.  Hence,  although  the  services  were  not  rendered  under  a  genera!  employ- 
ment at  an  annual  salary,  such  order  is  satisfied  by  a  general  statement  of 
a  claim  for  services  as  general  agent  and  manager,  in  taking  charge  of  the 
afifairs  and  property  of  the  plaintiff  for  a  specified  number  of  years,  at  a 
specified  rate  per  annum,  if  the  defendant  makes  oath  that  he  cannot  give 
items  more  minutely. 

3.  If  the  defendant  would  claim  to  recover  moneys  paid  by  the  intestate  fi>r 
the  expenses  of  agents  other  than  himself,  such  payments  should  be  stated 
separately  from  his  claim  for  services. 

4.  In  such  a  case,  an  order  for  a  further  bill  of  particulars  should  not  require 
more  than  the  original  order^  and  in  so  far  as  it  does,  it  should  be  modified 
on  appeal. 

(Before  Bosworth,  Ch.  J.,  Movchiet,  Robertsov,  Barboub  and  Mo- 

KKLL,  J.  J.) 

Heard,  November  8 ;  decided,  December  27, 1862. 

Appeal  from  an  order  requiring  a  further  bill  of  par- 
ticulars. 
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In  this  action  the  plaintiff  sought  to  set  aside  a  convey- 
ance of  land  which  he  had  m^e  to  James  J.  Ring,  deceased, 
of  whose  estate  the  defendant,  Zebedee  King,  was  the 
administrator,  and  which  \^as  intended  as  a  compensation 
for  the  intestate's  services  and  disbursements  as  attorney 
and  connsel  and  otherwise,  during  a  period  of  about  thir- 
teen years.       * 

Upon  an  appeal  to  the  Court  of  Appeals,  that  Court 
held  that  the  conveyance  should  be  set  aside,  but  that, 
nevertheless,  the  defendant  was  entitled  to  recover  com- 
pensation for  the  intestate's  services,  and  opened  the  judg- 
ment appealed  from  for  the  purpose  of  having  the  value 
of  the  services,  other  than  professional,  ascertained  and 
allowed  to  the  defendant,  and  for  this  purpose  directed  the 
Court  below  to  proceed  by  reference  or  otherwise. 

On  the  29th  of  November,  1861,  the  plaintiff  applied  to 
this  Court,  upon  the  remittitur  and  affidavits,  and  obtained 
an  order  referring  it  to  Henry  Nicoll,  Esq.,  to  inquire  and 
report  on  such  claim.  The  order  of  reference  contained  a 
further  provision  *'  that  the  defendant,  within  thirty  days 
after  the  entry  of  this  order,  serve  u|X)n  the  plaintiff'  a  bill 
of  particulars  of  such  alleged  services,  duly  verified,  speci- 
fying the  nature  and  character  thereof,  and  the  amounts 
claimed  therefor  respectively,  and  as  far  as  practicable  the 
dates  and  amount  of  each  item  of  such  service." 

Under  this  order  the  defendant  served  a  bill  of  particu- 
lars in  which  the  items  of  his  claim  were  stated  as  follows :  « 

"  Services  by  James  J.  Bing,  as  the  general  agent  and 
manager  of  the  plaintiff,  in  attending  to  and  taking 
charge  of  the  affairs  and  property  of  the  plaintiff  from 
July,  1844,  to  November,  1855,  eleven  years  and  four 
months,  at  $5,000  per  annum,  $56,666.66. 

'*  Commissions  upon  cash  received  by  J.  J.  Bing,  for 
plaintiff,  as  found  by  the  Judge  on  the  trial,  $168,225.66, 
at  5  per  cent,  $8,411.28. 

''  Services  by  J.  J.  Bing,  in  attendance  before  the  Legis- 
lature at  the  several  sessions  of  1850  and  1851,  for  several 
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weeks  at  each  session,  to  obtain  a  repeal  ot  modification 
of  statutes  affecting  the  plaintiff's  interests,  at  the 
instance  of  the  plaintiff,  estimated,  including  expenses 
paid  for  himself  and  other  agents,  as  worth  $10,000." 


The  verification  of  this  bill  of  particulars  stated  that  it 
was  made  up  as  far  as  it  was  practicable,  and  as  fully  as 
deponent  was  able  to  state  the  same.  * 

The  plaintiff  then  moved  at  Special  Term  for  an  order 
requiring  that  the  defendant  make  the  bill  more  definite. 
The  defendant  opposed  this  motion  by  an  afiSdavit  to  the 
effect  that  the  bill  delivered  contained,  as  far  as  practicable, 
the  dates  and  amounts  of  each  item ;  that  he  had  never 
seen  any  accounts  between  the  intestate  and  the  plaintiff, 
except  such  as  had  been  given,  in  evidence  on  the  trial, 
and  that  the  services  referred  to  in  the  bill  of  .particulars 
were  rendered  on  an  understanding  that  the  compensation 
was  to  be  contingent  upon  success  in  the  services ;  that 
the  intestate  did  perform  the  services,  but  the  defendant 
was  utterly  unable  to  give  particulars  of  the  specific  serv* 
ices ;  that  during  twelve  or  thirteen  years  the  intestate 
devoted  all  Jiis  time  to  the  plaintiff's  aflSairs,  and,  as 
deponent  believed,  made  no  memorandum  of  particular 
services,  by  reason  of  his  confidence  in  the  plaintiff;  and 
that  deponent  was  unable  to  give  a  more  particular  account 
than  was  contained  in  the  bill  of  particulars. 

The  Court  granted  an  order,  which  was  dated  the  23d 
of  February,  1862,  requiring  the  defendant  to  make  the 
first  item  more  definite  by  delivering  a  bill  ''  stating 
whether  he  relies  on  a  general  employment  at  a  yearly 
salary,  and  if  he  does,  by  stating  therein  the  time  at 
which,  and  period  for  which,  the  said  James  J.  £ing  was 
so  employed ;  also  the  precise  nature  and  character  of  that 
emi>loyment,  it«  terms,  the  purposes,  if  any,  for  which  the 
said  James  J.  Bing  was  so  employed,  and  the  special  serv- 
ices, if  any,  that  under  such  general  employment  he  was  to 
render ;  and  it  is  further  ordered  that  if  the  said  defendant 
seeks  to  recover  under  such  first  item  for  any  particular 
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services  i|^ODe,  DOt  part  of  aoy  general  employment,  in  such 
further  bill  of  particulars,  be  state  separately  tbe  dates, 
items,  and  values  of  such  particular  services,  and  each  of 
them,  as  the  defendant  seeks  to  recover  for,  or  purposes 
to  prove  under,  the  said  first  item ;"  and  also  requiring 
him  to  make  the  third  item  more  definite  ''by  stating 
therein  what  part  of  the  said  item  of  $10,000  in  the  said 
third  item  mentioned,  is  for  expenses  paid,  and  what  such 
expenses  were,  and  how  incurred,  and  to  whom,  when  and 
how  paid,  and  what  part  is  claimed  as  compensation  for 
services,  and  the  specific  nature  and  character  of  these 
services,  and  whether  a  general  employment,  and  the 
nature  thereof,  or,  if  not,  the  particulars  of  such  services, 
and,  so  far  as  practicable,  the  dates  and  values  thereof.'* 
From  this  order  the  defendant  took  the  present  appeal. 

Wm.  Curtis  Noyes^  for  the  defendant,  appellant. 
H.  A.  CraMy  for  the  plaintiff,  respondent. 

By  the  Coubt — Bosworth,  Oh.  J.  The  order  of  the 
29th  of  November,  1861,  not  having  been  appealed  from 
by  either  party,  it  is  just,  for  all  the  purposes  of  this 
appeal,  to  regard  it  as  one  with  which  it  is  the  duty  of  the 
defendant  to  comply.  And  it  is  also  just  to  hold,  that  a 
compliance  with  it  is  all  that  the  plaintiff  has  a  right  to 
demand. 

That  requires  the  defendant  to  furnish  "  a  bill  of  par- 
ticulars of  such  alleged  services,  •  •  specifying  the  nature 
and  character  thereof,  and  the  amounts  claimed  therefor, 
respectively,  and,  as  far  as  practicable,  the  dates  and 
amount  of  each  item  of  such  service.** 

The  defendant  does  not  claim  that  the  services  were 
rendered  under  "  a  general  employment  at  a  yearly  salary,'* 
but,  on  the  contrary,  alleges,  and  the  case  shows,  that  they 
"were  not. 

The  order  appealed  from  requires  the  defendant,  if  he 
claims  to  recover,  under  the  first  item  of  the  bill  of  par- 
ticulars already  furnished,  for  any  particular  service  not 
Bosw. — ^VoL.  X,       76 
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reDdered  under  a  general  employment  at  a  ;^early  salary, 
**  to  state  separately  (on  a  further  bill  of  particulars)  the 
dates,  items  and  values  of  such  particular  services,  and 
each  of  them,  as  the  defendant  seeks  to  recover  for,  or 
.  purposes  to  prove,  under  the  said  first  item." 

That  first  item  reads  thus,  viz. :  ''  Services  by  James  J. 
Bing,  as  the  general  agent  and  manager  of  the  plaintiff 
in  attending  to,  and  taking  charge  of  the  afiUirs  and 
property  of  the  plaintiff  from  July,  1844,  to  November, 

1855,  11  years  and  4  months,  at  $5,000  per  annum,  $56,- 
666.66. 

This  states  the  nature  or  particular  character  of  the 
services  for  which  the  defendant  claims  to  recover,  and 
the  amounts  claimed  therefor. 

It,  therefore,  is  a  lit'Cral  compliance  with  the  terms  of  the 
order  of  the  29th  of  November,  1861,  unless  it  is  practica- 
ble for  the  defendant  to  itemize  the  services  more  minutely, 
than  by  a  division  of  them  into  periods  of  a  year  each. 

The  defendant  swears  that  it  is  not,  and  states  why  it  is 
not ;  and  unless  his  sworn  statement  in  regard  thereto  is 
false  on  its  face,  it  should  be  accepted  as  true. 

In  such  an  action  as  this,  it  was  not  the  practice  of  the 
Court  to  assume  authority  to  order  a  bill  of  particulars, 
prior  to  the  amendment  of  ^  158  of  the  Oode,  made  in 
1851.  (Laws  of  1851,  App.,  p.  56,  <§  158 ;  CorneU  v.  BosU 
wick,  3  Paige,  160) 

The  order  of  the  29th  of  November,  1861,  should  be  con- 
strued with  reference  to  the  practice  in  such  cases,  and 
especially  with  reference  to  the  views  of  the  Jndges  of  the 
Court  of  Appeals,  as  expressed  in  their  written  opinions, 
which  state  the  inquiry  this  Court  was  to  make  on  the 
cause  being  remitted  to  it. 

Judge  Selden's  opinion  contains  these  passages,  viz.: 
It  is  contended  on  the  part  of  the  appellant,  that  the  intes- 
tate was  entitled  to  a  compensation  for  his  services,  as  the 
general  managing  agent  of  the  plaintiff,  for  a  long  period." 

**The  Judge  has  found  that  from  the  year  1844  to 

1856,  the  intestate  took  charge  of  all  affiiirs  and  property 
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of  the  said  plaintiff,  paid  bis  bills,  managed  his  propertji 
and  supplied  him  with  nioney  from  time  to  time/'  *  * 

**  There  seems  to  be  no  just  reason  why  he  or  his  repre- 
sentatiyes  shonld  not  receive  a  reasonable  allowance  for 
his  twelve  years  service." 

And  thereupon  the  Court  of  App)3als  directed  the  judg- 
ment  to  be  opened,  to  inquire  into  the  value  of  the  intes- 
tate's services,  other  than  professional. 

The  first  item  of  the  bill  of  particulars  states  the  serv- 
ices as  thus  described  ia  Judge  Selden's  opinion ;  and 
it  would  seem  that  there  could  be  no  doubt  what  matters 
the  Court  of  Appeals  intended  should  be  investigated ; 
nor  any  as  to  the  nature  of  the  defendant's  claim. 

Looking  at  the  order  of  November  29, 1861,  with  refer- 
ence to  Judge  Sbldbn's  opinion,  it  would  seem  to  have 
been  framed  with  a  view  to  compel  the  defendant  to  limit 
his  claim  to  the  matters  which  that  opinion  specifies,  or  if 
any  further  claim  was  to  be  made,  to  require  as  particular  a 
statement  of  it  as  the  defendant  could  furnish,  and  at  all 
events  a  statement  of  its  nature  and  character,  and  of  the 
amount  claimed. 

But  it  was  not  intended  to  require  the  defendant  to 
furnish  such  a  bill  as  is  demandable  of  right,  in  actions  at 
law,  at  the  peril,  in  case  of  failure  from  inability  to  do  so, 
of  being  precluded  from  all  inquiry  into  the  matters, 
which  the  cause  was  remitted  for  the  especial  purpose  of 
having  examined,  after  it  had  been  adjudged  that  the 
defendant  was  of  right  entitled  to  be  compensated  there- 
for;  and  for  not  compensating  for^ which,  the  judgment  of 
this  Court  was  reversed.  * 

The  order  appealed  from  goes  further  than  the  order  of 
Nov.  29,  1^1,  and  requires  a  specification  of  the  date, 
item,  and  value  of  each  service,  as  the  defendant  seeks 
to  recover  for  it,  or  purposes  to  prove  it,  and  assumes  that 
it  is  an  insufficient  bill  of  particulars,  where  a  party  seeks 
to  recover  a  yearly  compensation  for  services  claimed  to 
have  occupied  the  substance  of  the  time  of  each  j'ear,  and 
to  have  been  continued  through  a  period  of  twelve  years. 
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This  is  exacted,  in  order  to  make  a  compliknoe  with  an 
order  which  only  requires  a  statement  of  the  nature  and 
character  of  the  services,  and  the  amounts  claimed  there- 
for, with  such  a  specification  of  items,  and  Mates,  and 
amounts  of  the  services  respectively,  as  it  was  practicable 
to  make. 

And  it  is  exacted  in  disregard  of  the  defendant's  affida- 
Tit,  that  it  is  out  of  his  power,  tor  reasons  which  he  states, 
to  give  further  particulars. 

I  thiuk  the  order  appealed  from  goes  much  further  than 

that  of  Noveuiber,  29th,  1861,  and  that  the  defendant  has 

complied  with  the  latter,  according  to  its  spirit  and  just 

.interpretation,  when  considered  in  connection  with  his 

affidavit,  and  the  opinion  referred  to. 

The  bill  of  particulars  furnished  is  valuable  to  the  plain- 
tiff, in  that  it  limits  the  defendant's  claim  (so  far  as  this 
item  is  concerned,)  to  the  matter  expressly  within  the  con- 
templation and  judgment  of  the  Gourt  of  Appeals  in 
opening  the  judgment,  whereas  the  order  of  reference  is 
sufficien£]y  comprehensive  to  admit  proof  of  any  service 
not  professional,  no  matter  to  what  it  may  relate. 

Although  the  order  of  reference  is  not  in  terms  so 
limited,  yet  the  opinion  of  the  Oourt  of  Appeals  shows, 
that  the  judgment  was  opened  for  the  express  purpose  of 
enabling  the  defendant  to  prove  and  obtain  compensation 
for  about  twelve  years  of  services  by  the  intestate,  as  man- 
aging agent  for  the  plaintiff.  That  such  object  may  not 
be  defeated,  or  its  attainment  obstructed,  the  first  item  of 
the  bill  of  particulars  should  be  regarded  as  a  compliance 
with  the  order  of  November  29,  1861,  which,  in  respect  to 
tiiat  particular  matter,  should  not  be  construed  as  reqniring 
any  more  of  particularity  as  to  items  than  is  practicable ; 
the  fact  of  practicability  being  tested  by  the  nature  of  the 
claim  itself,  the  facts  and  circumstances  of  the  case,  and 
th&  uncontradicted  affidavit  of  the  defendant. 

The  order  appealed  from  does  not  call  for  anything 
further,  in  regard  to  the  second  item  in  the  bill  of  par* 
ticulars. 
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In  respect  to  the  third  item,  it  may  be  justly  said,  that 
the  bill  furnished  does  not  comply  with  the  order  of 
Kovember  29,  1861.  It  does  not  state  what  sum  is 
claimed  for  the  services  rendered  in  1850,  or  in  1851,  or 
in  both  years,  as  an  aggregate. 

The  alleged  services  and  disbursements  are  estimated  in 
gross  at  $10,000. 

The  defendant  can  state  how  much  is  claimed  for  the 
services  rendered  in  1860,  and  in  1851,  separately,  and 
the  nature  of  the  services,  and  he  can  state  what  he 
claims  for  disbursements.  The  defendant's  affidavit,  in  its 
denial  of  ability  ^^  to  give  a  more  particular  account  of 
such  services,  (the  services  of  which  it  speaks,)  is  not  so , 
pointed  that  it  should  be  regarded  as  referring  to  the 
services  covered  by  this  third  item. 

It  is  not  clear  that  the  order  of  reference,  as  entered, 
will  permit  an  inquiry  whether  the  intestate  expended 
money  by  authority  of  the  plaintiff,  in  paying  the  expen* 
ses  of  agents  other  than  himself.  The  order  directs  an 
inquiry  whether  the  intestate  "had  *  *  a  just  claim 
against  the  plaintiff  for  services  not  j^ro/esmiuil,  *  *  and 
the  amount  of  such  claim,"  and  that  is  the  only  inquiry 
which  it,  in  terms,  authorizes. 

If  the  intestate  rendered  special  services  in  1850  and 
1851  for  the  plaintiff,  at  A]bany>  for  which  compensation 
should  be  made,  possibly  his  necessary  expenses  in  going* 
staying  there,  and  returning,  may  be  estimated  under  a 
claim  for  the  services.  But  it  is  not  apparent  that  money 
disbursed  to  defray  expenses  of  other  agents,  or  to  pro- 
mete  the  objects  of  the  agency,  and  not  forming  part  of 
his  necessary  personal  expenses,  can  be. 

I  think  the  order  appealed  from  should  be  modified,  by 
requiring  such  particulars  to  be  furnished  of  the  services 
covered  by  the  third  item,  as  the  order  of  November  29* 
1861,  requires,  and  that,  in  so  far  as  it  demands  further 
particulars  in  respect  to  the  first  item,  it  should  be 
reversed. 

Ordered  accordingly. 


e06         OASES  IS  THE  SUPBEIOE  OOUET, 

Scheldt  y.  Bturgii  et  aL 


GuSTATUS  A.  and  Ernest  Scheidt,  Plaintiffs,  v.  Wiii- 
LTAM  Stubgis,  Jr.,  et  aZ.,  Defendants. 

1.  An  application,  by  a  stranger  to  a  suit^  to  be  allowed  to  intervene  and  be 
made  a  defendant,  in  order  that  be  may  litigate  the  plaintiff's  claim  and  set 
up  a  claim  against  the  original  defendants  adverse  to,  and  exclusive  ot, 
that  of  the  plaintiff,  is  not  a  matter  of  strict  right,  but  rests  in  the  discre- 
tion of  the  Court 

2.  Such  an  application  should  be  denied  where  the  applicant  is  prosecuting  a 
separate  action  adapted  to  secure  all  the  relief  to  which  he  claims  to  be 
entitled. 

3.  So,  too,  afler  he  has  prosecuted  such  separate  action  to  a  trial  upon  the 
merits,  an  application  made  by  him  to  have  a  judgment  recovered  in  the  for- 
mer action  set  aside,  on  the  ground  of  fraud  and  collusion,  should  not  be 
granted. 

(Before  Bosworth,  Ch.  J.,  and  Robertson  and  Barbour,  J.  J.) 
Heard,  December  6;  decided,  December  27,  1862. 

This  action  was  a  creditor's  suit,  brought  by  the  plain- 
tiffs against  William  Sturgis,  Jr.,  Henry  Shaw,  William 
Shaw,  Latimer  Bailey  and  Bobert  Bennie,  and  it  now 
dbie  before  the  Court  upon  appeals  taken  by  George  B., 
John  Bm  and  Stanton  Blake  and  Gamaliel  Bradford,  com- 
posing the  firm  of  Blake  Brothers  &  Go.,  and  also  by  the 
Bonk  of  Mutual  Bedemption,  fron^  orders  denying  appli- 
cations made  by  them  respectively,  to  be  made  defendants, 
and  to  have  a  judgment  which  the  plaintiffs  had  recov- 
ered, opened. 

This  action  was  commenced  February  14, 1862,  in  behalf 
of  the  plaintiffs,  and  all  others  in  like  position  who  might 
choose  to  come  in  and  contribute  to^the  expenses  of  the 
suit,  to  obtain  a  judgment  to  the  effect  that  certain  mer- 
chandise, described  in  the  complaint,  and  which  had  been 
consigned  by  the  defendant,  Bennie,  to  the  other  defend- 
ants, comprising  the  firm  of  Sturgis,  Shaw  &  Co.,  was,  in 
equity,  applicable  to  the  payment  of  bills  of  exchange 
drawn  by  Bennie  on  Sturgis,  Shaw  &  Co.,  and  accepted 
by  the  latter  one  of  which  accepted  bills  is  owned  by  the 
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plaintiffs,  and  directing  the  said  property  and  its  proceeds 
to  be  so  applied. 

It  also  sought  to  effect  a  similar  application  of  a  bond 
and  mortgage,  dated  August  2,  1861,  executed  by  said 
£ennie  and  his  wife  to  Sturgis,  Shaw,  &  Oo-^  conditioned 
for  the  payment  of  $150,000. 

On  the  17th  of  February  an  order  was  made  in  the 
action,  that  it  be  referred  to  a  Beferee  to  appoint  a  Beceiver 
of  the  said  property ;  ahd  such  proceedings  were  had,  that 
by  order  dated  February  27,  1862,  the  appointment  of 
Ogden  Haggerty  as  such  Beceiver  was  declared  to  be 
perfected. 

On  the  17th  of  March,  1862,  the  firm  of  Blake  Brothers 
&  Co.,  holders  of  certain  of  said  accepted  bills  of  exchange, 
applied  to  this  Oourt,  upon  petition,  for  an  order  that  they 
be  made  parties  defendants  in  this  action.  They  stated 
in  their  petition,  that  on  the  18th  of  December,  1861,  they 
commenced  a  suit  in  the  Supreme  Oourt  against  the  pres- 
ent  defendants,  as  drawers  and  acceptors  of  the  said  bills 
owned  by  them,  and  duly  obtaiued  thereon  an  attachment 
against  the  property  of  said  Bennie  as  a  non-resident 
debtor,  and  caused  it  to  be  served  on  Sturgis,  Shaw  &  Co., 
with  the  intent  and  for  the  purpose  of  binding  and  attach- 
ing any  property  of  Bennie  then  in  their  hands. 

They  claimed  that  they  thereby  obtained  a  lien  on  the 
merchandise  and  property  in  question,  by  virtue  of  which 
they  were  entitled  to  be  paid,  in  preference  to  the  plain- 
tiff, out  of  the  said  property  and  its  proceeds.  That 
motion  was  denied,  by  order  dated  the  29th  of  March, 
1862,  and  from  that  order  Blake  Brothers  &  Co.  appealed 
to  the  General  Term.^ 

The  Bank  of  Mutual  Bedemption  also  applied,  upon 
like  petition  and  on  similar  grounds,  to  be  made  defend- 
ants, which  was  denied  by  an  order  of  the  same  date,  and 
from  the  latter  order  the  said  bank  appealed  to, the  Gen- 
eral Term. 

On  the  6th  of  October,  1862,  this  action  was  brought  to 
a  hearing,  and  an  order  or  judgment  was  entered  deciding 
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and  adjudging,  inter  dHa^  as  prayed  in  the  complaint  herein, 
and  directing  a  reference,  for  various  purposes  therein 
specified. 

Blake  Brothers  &  Go.  and  the  Bank  of  Mutual  Sedemp- 
tion,  on  being  informed  thereof,  applied  by  motion  in  this 
action,  to  set  aside  and  vacate  said  order  or  judgment 
as  collusive  and  as  fraudulent,  as  against  them,  which 
motion  was  denied,  by  order  dated  November  8, 1862,  and 
from  the  latter  order  the  Bank  of  Mutual  Bedemption 
appealed  to  the  General  Term. 

All  of  these  appeals  were  argued  together 

It  appeared  by  the  papers  on  which  the  last  mentioned 
motion  was  made,  that  an  action  was  then  x>6nding  in 
this  Oourt,  in  which  that  bank  was  plaintilS;  and  the 
defendants  in  this  action,  and  Blake  Brothers  &  Ck>.,  and 
Ogden  Haggerty,  as  fieceiver  and  special  assignee  of 
Sturgis,  Shaw  &  Oo.,  were  defendants ;  that  it  was  tried 
on  the  25th  of  June,  1862,  and  on  the  15th  of  October, 
1862,  was  undecided. 

Upon  the  decision  of  the  motions  to  be  made  defendants, 
the  following  opinion  was  rendered : 

EoBEBTSOK,  J.,  (after  stating  the  facts.)  The  determina- 
tion of  these  motions  must  depend  mainly  upon  the  inter- 
ests of  Sturgis,  Shaw  &  Go.  in  the  merchandise  consigned 
to  them  by  Bennie,  and  their  duties  growing  thereout  to 
him,  and  the  holders  of  the  securities  for  which  they  have 
become  bound  upon  the  faith  of  such  merchandise ;  the 
interest  of  Bennie  in  such  merchandise;  the  effect  of 
the  actions  in  the  Supreme  Gourt  by  the  present  appli- 
cants, and  the  proceedings  therein,  upon  such  rights  and 
interests ;  and  the  nature,  object  and  effect  of  the  present 

action. 

It  is  very  evident  that  Sturgis,  Shaw  &  Go.  held  the 
merchandise  in  question  in  the  double  capacity  of  agents 
of  Bennie  for  its  sale,  and  as  pledgees  of  the  same,  and 
the  proceeds  as  security  for  any  amount  for  which  thev 
might  be  liable  upon  the  acceptances  advanced  by  them; 
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they  could  not  use  their  power,  or  abuse  their  discretion 
as  agents,  in  such  manner  as  to  sell  the  goods  merely  for 
the  purpose  of  reimbursiug  themselves;  and  they  could 
only  sell  as  pledgees  upon  notice  or  foreclosure  in  equity; 
of  course  £ennie  retained  the  ownership  of  the  goods, 
subject  to  their  hypothecation  for  such  advances,  and  could 
at  any  time  redeem  them  by  relieving  the  pledgees  from 
ail  liability.  As  between  Bennie  and  Sturgis,  Shaw  &  Oo., 
therefore,  the  former  had  an  interest  capable  of  being 
seized  upon  attachment  against  him,  or  sold  upon  execu- 
tion. But,  by  the  peculiar  character  of  the  advances  made 
by  Sturgis,  Shaw  &  Go.,  to  secure  which  the  goods  in 
question  were  pledged,  a  third  character  has  devolved  upon 
them,  that  of  quasi  trustoes  for  the  creditors  of  Bennie, 
to  whom  they  became  liable  on  the  strength  of  such  mer- 
chandise. 

It  seems  to  be  a  familiar  and  well  settled  principle  in 
elementary  works  and  digests,  sustained  by  authorities 
applying  it  in  various  ways,  in  the  Oourts  of  England,  this 
State,  and  our  sister  States,  (4  Kent's  Oom.,  307,  6th  ed. ; 
1  Story  Eq.,  ^§  502,  638 ;  Oom.  Dig.,  ch.  4 ;  D.  a  Mann, ' 
V.  Harrison^  1  Eq.  Oa.  Abr.,  93,  K.,  6 ;  Bering  v.  Earl  of 
Winchdsea^  1  Lead.  Oa.  Bq.,  87,  n. ;  Wright  v.  Morky,  11 
Ves.,  22;  Yonge  v.  BeyneU,  9  Hare,  809 ;  Bank  of  Auburn 
T.  Throop,  18  Johns.,  505 ;  Curtis  v.  Tylery  9  Paige,  432 ; 
Vail  v.  Foster,  4  Oomst.,  312 ;  Havey  v.  Foley,  4  Beun. 
Mo.,  136;  Houston  v.  Branch  Bank,  25  Ala.  B.,  250;  BiVb  v. 
Martin,  14  Lin.  &  M.,  88 ;  Bush  v.  Stamps,  26  Miss.  B.,  463 ; 
Dozin  V.  Lewis,  27  Miss.  B.,  677,)  that  creditors  to  whom  a 
surety  is  liable  upon  a  contract  may  reach  any  securities 
placed  by  the  principal  debtor  in  the  bauds  of  such  surety 
to  indemnify  him,  and  have  them  applied  to  the  payment 
of  their  debts,  if  not  satisfied  by  the  principal,  but  they 
would  seem  to  be  entitled  to  this  course  solely  as  repre- 
sentatives of  the  principal  debtor  claiming  through  him. 
{Ex  parte  Waring,  19  Yes.,  349 ;  Ez  parte  Hohhouse,  2  Dea- 
con, 291 ;  Powles  v.  Hargrave  19  Law  &  Eq.,  263 ;  S.  C^ 
23  Id.,  62,  63.) 

BoBw.— Vol.  X       »» 
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Whether  there  is  any  pffority  in  sach  case,  according  to 
the  time  in  which  the  creditors  became  such,  and  made 
their  advances,  or  whether  the  making  of  the  advances  by 
the  sarety  under  a  general  agreement  to  make  advances 
and  hold  the  goods  as  secnrity  for  whatever  advances  he 
might  make,  would  place  all  to  whom  such  sarety  should 
bind  himself  upon  the  same  footing,  does  not  clearly  appear 
by  any  of  the  cases.  No  such  agreement  is  alleged  in  the 
complaint,  although  it  assumes  that  all  the  parties  who 
had  the  acceptances  of  Sturgis,  Shaw  &  Go.  are  to  come 
in  upon  an  equal  footing.  Nor  does  the  relation  appear 
by  such  cases  exactly  between  the  creditors  and  the  sarety 
in  regard  to  the  collateral  securities.  Jurisdiction  is 
assumed  by  the  Courts  of  equity  upon  the  ground  of  a 
trust,  and  the  surety  is  treated  as  a  quasi  trustee,  to  whom 
such  securities  are  delivered  to  h6ld,  not  only  for  his  own 
protection,  but  also  for  the  benefit  of  the  creditors.  I 
apprehend,  however,  that  he  is  to  be  considered  only  as 
pledgee  in  trust,  not  having  a  right  of  possession  as  entire 
owner,  and  that  his  interest  in  the  goods  only  extends  to 
*  the  amount  of  his  liability  for  the  advances ;  the  construct- 
ive trust  in  such  case  arising  as  those  implied  from  frauds 
or  otherwise  arise,  to  prevent  a  failure  of  justice,  because 
common  law  Courts  furnish  no  adequate  remedy.  In  such 
case,  therefore,  I  apprehend  an  equity  of  redemption  still 
remains  in  the  mortgagor,  liable  to  attachment  and  execu- 
tion against  him,  and  that  his  rights  therein  cannot  be 
foreclosed  without  notice  or  an  action. 

The  plaintiffs  in  this  action  have  no  other  interest  in 
the  goods  in  question,  than,  jointly  with  others  similarly 
situated,  including  the  present  applicants,  to  take  the 
place  o£  Sturgis,  Shaw  &  Co.,  as  the  makers  of  advances 
in  regard  thereto,  and  that  no  proceedings  in  this  action 
can  divest  Mr.  Bennie,  or  any  one  claiming  under  him,  by 
an  attachment,  or  levy  under  execution,  of  his  equity  of 
redemption  therein  ^  it  is  simply  an  action  to  protect  the 
plaintKjBTs,  and  others  similarly  situated,  against  the  conse- 
quences of  the  insolvency  of  Sturgis,  Shaw  &  Co.,  and  to 
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transfer  to  a  Seoeiver,  or  new  Trustee,  the  rights  and  pos- 
session of  the  hitter,  for  the  benefit  of  those  who  prosecute 
such  action.  Such  Receiver  or  Trustee  stands  in  no  better 
light  than  an  assignee  of  Sturgis,  Shaw  &  Co.,  and  the 
plaintiffs,  and  all  others  to  whom  such  firm  is  liable,  and, 
therefore,  cannot  deprive  Mr.  Bennie,  or  his  attaching 
creditors,  of  their  right  or  lien  on  the  goods,  T?ithout 
notice  or  foreclosure. 

The  applicants  stand  in  the  double  relation  of  cestui  que 
trtiats  of  Sturgis,  Shaw  &  Oo.,  of  so  much  of  the  value  of 
the  goods  in  question  as  would  be  necessary  to  indemnify 
the  latter,  and  attaching  and  execution  creditors  of  Bennie, 
as  to  his  equity  of  redemption ;  in  th%  latter  capacity  they 
have  no  interest  in  taking  the  property  out  of  the  hands 
of  Sturgis,  Shaw  &  Co.,  to  preserve  it  for  those  to  whom 
the  latter  are  liable,  and,  therefore,  their  attachment,  judg- 
ment, and  execution  in  their  Sui)reme  Court  actions  confer 
on  them  no  equity  in  this,  as  they  cannot  be  prejudiced 
by  anything  done  in  it;  on  the  contrary,  in  one  of  these 
actions,  they  seek  to  sweep  away  the  obstacles  interposed. 
by  the  interest  and  possession  of  Sturgis,  Shaw  &  Oo., 
which  this  action  seeks  to  reach,  to  a  sale  under  their 
attachment  and  execution,  and  sell  the  property  by  virtue 
thereof.  Should  they  succeed  in  doing  so,  I  apprehend 
they  would  be  compelled  to  abandon  any  rights  thereby 
acquired,  before  they  would  be  allowed,  in  any  proceeding 
for  the  marshaling  of  securities,  to  come  in  upon  a  footing 
of  equality  in  the  distribution  of  tlie  interest  of  Sturgis, 
Shaw  &  Oo.  in  such  property  or  its  proceeds. 

The  applicants,  in  their  petition,  assume  a  hostile  atti- 
tude to  the  plaintiffs,  and  allege  that  this  action  is  brought 
coUusively,  to  transfer  the  possession  from  Sturgis,  Shaw 
&  Oo.  to  a  Beceiver  of  their  choice,  to  embarrass  the 
applicants;  possibly  that  might  furnish  a  ground  for 
defeating  the  action,  if  the  applicants  were  already  defend- 
ants, but  it  can  furnish  none  for  admitting  them,  as  such, 
when  their  only  right  to  come  in  is  founded  upon  a  readi- 
ness to  further  the  action,  and  a  common  interest  in  the 
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relief  to  be  obtained  in  it ;  the  very  fact  of  making  of 
the  application,  on  sach  a  ground,  before  a  judgment 
for  the  distribution  of  any  proceeds  by  a  Beceiver  oc 
Trustee,  when  no  further  defense  can  be  interposed  in  it, 
and  until  which  time  the  action  can  be  withdrawn  by  the 
prosecuting  parties,  shows  the  intent  to  be  to  defeat,  not 
promote,  the  action.  If  any  rights  could  be  acquired  by  a 
Beceiver  or  Trustee  appointed  in  this  action  adverse  to 
those  of  the  petitioners,  such  collusion  might  be  good 
ground  in  a  new  and  independent  action  by  them  to  pre- 
vent any  judgment  therein  from  prejudicing  them,  if 
necessary,  in  a  case  where  they  are  not  parties. 

As  a  mere  partici^nt  in  the  interest  of  Stnrgis,  Shaw  & 
Go.  in  this  fund,  the  petitioners  are  premature  in  applying 
to  be  made  parties  before  judgment,  nor  do  I  think  that 
the  Code  has  altered  this  rule.  The  122d  section,  which 
requires  the  Oourt  to  cause  all  parties  to  be  brought  in, 
without  whose  presence  **  a  complete  determination  of  the 
controversy  cannot  be  had,"  is  inapplicable  to  this  case, 
for  these  reasons :  1st.  A  determination  can  be  had  with- 
out the  presence  of  the  applicants,  until  the  judgment  fot 
distribution,  under  the  119th  section,  which  allows  a  suit 
or  defense  by  one  of  all  having  a  common  interest.  2dly. 
The  present  applicants  are  brought  in  by  the  judgment,  if 
they  avail  themselves  of  its  benefits.  And,  lastly,  there 
are  no  persons  whose  rights  are  to  be  settled  before  the 
rights  of  those  who  are  the  parties  to  the  suit,  and 
the  application  is  not  by  a  defendant.  {McMahon  v.  AUm^ 
12  How.,  39.) 

The  remedy  of  the  applicants  to  protect  themselves  from 
injury  could  only  be  by  making  the  Beceiver  in  this  case 
a  party  to  their  action  in  the  Supreme  Oourt,  if  they  can 
•do  so,  or  applying  there  for  relief  for  any  violation  by 
Sturgis,  Shaw  &  Go.  of  the  orders  of  that  Oourt,  by  any- 
thing done  in  this  suit. 

I  do  not  think  the  applicants  have  made  out  a  case  for 
the  Interference  of  this  Oourt  at  present,  and  the  motion 
imust  be  denied,  with  seven  dollars  costs  in  each  case. 
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J.  M.  Yan  Colt  and  J.  W.  Edmonds^  for  the  appellants. 

As  to  the  relative  rights  of  the  applicants  (appellants) 
and  the  plaindffs,  cited  Bank  of  Avhum  v.  Throapj  (18 
Johns.,  605 ;)  In  re  8mith,  (16  Id.,  102;)  Bobbins  v.  Cooper ^ 
(6  Johns.  Oh.,  186 ;)  HUl  v.  Beach,  (1  Beasley,  44 ;)  Branr 
tingham  v.  Brantinghamiy  (Id.,  160 ;)  Ex  parte  Waring^  (19 
Vesey,  349 ;)  Bowles  v.  Hargr eaves,  (19  Eng.  L.  &  Eq.,  263; 
23  Id.,  62,  66 ;)  Marine  Bank  v.  Jaxincey,  (3  Sandf.,  257 ;) 
Winter  v.  Drury,  (Id.,  263,  note ;)  Cowperthwaite  v.  Shsf- 
field,  (3  Comst.,  243;)  Oreene  v.  Breok,  (32  Barb.,  73;) 
Artizan^s  Bank  v.  TreadweU,  (34  Id.,  653 ;)  Skinner  y.  Stu 
art,  (13  Abbotts'  Pr.,  442 ;)  aud. 

As  to  the  necessity  of  making  the  applicants'  parties, 
dted  Story's  Bq.  PL,  ch*  10;  Oalvert  on  Parties,  ch.  1, 
^§  1-3 ;  Hallett  v.  HaUett,  (2  Paige,  22 ;)  Grace  v.  Terring- 
ton,  (2  Colly.,  53;)  Code,  ^§  118, 122;  General  Mat.  Ins.  Co. 
y.  Benson,  (5  Doer,  168 ;)  Dean  v.  Chamberlin,  (6  Id.,  691.) 

Mathews  &  Swan,  for  plaintiffs,  respondents. 

L  If  the  petitioners  are  willing  to  stand  npon  an  eqnal 
footing  with  the  plaintiffs,  they  are  already  parties  to  the 
snit  in  posse,  and  will  be  in  fact,  at  their  option,  after 
decree. 

IL  This  action  is  commenced  npon  the  notion  of  an 
eqnality  among  all  the  acceptance  creditors,  touching  the 
fnnd  in  question,  and  is  instituted  to  prevent  "  selfish " 
creditors,  by  future  proceedings  at  law,  acquiring  liens 
which  equity  could  not  disregard.  (2  Paige,  567 ;  3  Id., 
517 ;  34  Barb.,  553.)  To  compel  the  plaintiff  in  such  a 
suit  as  this  to  litigate  with  the  petitioners  their  conflicting 
claims  against  the  defendants,  would  be,  in  effect :  1st. 
To  vex  the  plaintiffs  unnecessarily  with  a  litigation  in 
which  co-defendants  will  be  settling  among  themselves  a 
controversy  foreign  to  the  purposes  of  the  suit ;  and,  2d. 
To  wrest  this  aetion  from  the  equitable  designs  for  which 
it  was  instituted. 

III.  The  petitioners  have  elected  to  pursue  an  independ- 
ent remedy,  and  there  is,  therefore,  neither  necessity  nor 
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propriety  to  authorize  their  beiog  made  parties  to  this 
action. 

IV.  If  the  petitioners  seek  a  preference  over  the  plain- 
tiflTs,  they  may  make  the  Beo&iver  a  party  to  their  other 
actions. 

V.  The  petitioners'  affidavits  fail  to  show  they  have 
acquired  any  legal  lien  by  regular  attachments.  {Brawndl 
V.  Carnley,  3  Duer,  9.) 

VI.  Tliere  is  no  authority  by  law  to  make  the  petition- 
ers parties  to  this  suit  upon  their  own  motion.  They  have 
no  standing  in  Court. 

1.  This  privilege  given  to  strangers  (by  section  122  of 
the  Code)  is  limited,  by  the  terms  of  the  statute,  to  actions 
of  ejectment  and  replevin.  {Judd  v.  Y(mng^  7  How.,  79 ;  9 
Id.,  608.) 

2.  The  other  parts  of  the  statute  (section  122)  relate  to 
the  power  of  Courts  when  causes  are  on  trial,  and  it 
appears  to  the  Court  that  it  cannot  ''determine  the  con- 
troversy between  the  parties  before  it,"  "  without  preju- 
dice to,  or  by  saving  the  rights  of  others,"  if  any. 
{Tallman  v.  HoUister,  9  How.  Pr.,  508.) 

3.  In  this  case,  when  the  cause  is  brought  to  trial,  **  a 
complete  determination  of  the  controversy  can  be  had 
without  the  presence  of  other  parties." 


By  the  Coubt — Bosworth,  Oh.  J.  The  defendants 
do  not  complain  that  there  is  a  defect  of  parties ;  but  the 
application  that  other  persons  be  made  parties  defend- 
ants comes  from  strangers  to  the  action,  viz.,  Blake 
Brothers  &  Co.,  and  the  Bank  of  Mutual  Bedemption, 
the  present  appellants. 

They  do  not  ask  to  be  made  parties  defendants  on  the 
ground  that  their  interests  are  like  those  of  the  plaintiff, 
and  to  the  end  that  it  is  important  that  they  may  be  in  a 
position  to  see  that  they  are  properly  protected ;  but  they 
ask  to  be  made  parties  to  the  end  that  they  may  litigate 
the  plaintiffs'  right  to  maintain  any  action,  and  may  also 
establish  their  own  claim  to  be  paid  out  of  the  property 
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in  question,  to  the  exclusion  of  all  creditors  standing  in 
the  position  occupied  by  the  plaiutiffs. 

The  objection  for  want  of  parties  must,  as  the  general 
rale,  proceed  from  the  defendant  The  plaintiff  cannot, 
as  the  general  rule,  take  an  objection  for  want  of  parties, 
against  the  will  of  the  defendant.  {Innes  v.  Jackson^  and 
Jackson  v.  Innes^  16  Ves.,  362.)  There  are  exceptions  to 
the  rule,  and  there  are  cases  where  the  defect  is  so  palpa- 
ble and  serious,  that  the  Oourt  may  order  a  cause  to  stand 
over,  that  other  persons  may  be  made  parties. 

If  it  be  conceded  that  the  present  is  a  case  in  which  the 
Court  might  direct  the  appellants  to  be  brought  in  as 
defendants,  it  must  also  be  admitted  that  an  appropriate 
remedy  is  a  suit  by  the  appellants  against  the  present  de- 
fendants, and  the  Eeceiver,  as  such.  Whether  it  would  be 
expedient  to  also  make  the  present  plaintiffs  defendants  in 
such  an  action  need  not  be  considered.  The  appellants, 
the  Bank  of  Mutual  Redemption,  resorted  to  such  a  rem- 
edy, and  made  defendants  all  the  persons  above  suggested, 
except  the  plaintiffs  in  this  action. 

In  that  suit  all  the  relief  can  be  granted,  and  all  the 
questions  settled,  that  could  be  granted  or  settled  if  they 
were  defendants  in  this  action. 

It  is  inferable,  from  the  proceedings  had,  that  that  suit 
was  instituted  after  the  orders  of  March  the  29th,  1862, 
were  made,  or  that  in  a  suit  then  pending,  Haggerty,  as 
Beceiver,  and  Blake  Brothers  &  Co.,  have  been  made 
defendants* 

If  it  had  appeared,  in  answer  to  the  applications  result-' 
ing  in  those  orders,  that  such  a  suit,  with  such  i)arties, 
was  then  pending,  that  fact  would  have  justified  a  denial 
of  the  applications,  for  it  would  then  have  appeared  that 
the  applicants  had  decided  to  proceed  by  action,  instead 
of  availing  themselves  of  their  remedy  as  interveners  in 
this  action ;  and  clearly,  they  were  not  entitled  to  both 
remedies,  when  they  could  have  obtained  complete  justice 
in  the  action  brought  by  them. 

It  could  not  be  important  to  the  appellants,  (if  they 
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bad,  when  these  applications  were  made,  a  suit  pending, 
brought  and  adapted  to  securing  all  the  relief  to  which 
they  were  entitled,),  that  they  should  be  permitted  to 
intervene  in  this  suit,  and  raise  and  litigate  in  it  the  same 
questions. 

If  that  suit  is  yet  undecided,  it  must  be  presumed  that 
if  these  appellants  have  established  their  lien  upon  the 
fund,  a  judgment  will  be  rendered  which  will  enable  them 
to  enforce  it. 

If  it  has  been  decided,  and  decided  adversely  to  their 
claims,  there  is  no  reason  why  they  should  be  allowed  to 
intervene,  and  litigate  the  same  matters  anew  in  this  action. 

If  the  present  plainti£&t  were  defendants  in  that  action, 
a  judgment  in  ft,  on  the  merits,  in  favor  of  the  appellants, 
would  conclude  thQ  present  plaintiffs,  and  a  judgment  dis- 
missing the  complaint  in  that  action,  would  conclude  the 
present  appellants. 

The  appellants  have  not  moved  their  appeals  from  the 
orders  of  March  29,  1862,  until  after  a  suit  brought  by 
them,  in  accordance  with  the  practice  declared  in  Tallman 
V.  Hollister^  (9  How.  Pr.,  508,)  has  been  tried,  (and  perhaps 
decided,)  nor  unti^  the  present  action  has  been  prosecuted 
to  a  decision.  Over  eight  months  have  intervened  since 
those  orders  were  made,  and  before  the  appeals  from  them 
were  argued. 

The  apiiellants  were  not  entitled  to  an  order  requiring 
the  plaintiffs  to  make  them  parties,  as  a  matter  of  strict  right. 

The  Oourt,  in  the  exercise  of  a  sound  discretion,  might 
deny  the  application,  and  leave  thetax  to  their  remedy  b^ 
action.  {Crectgh  v.  Nugent,  Mos.,  354;  Ball  v.  Tunnard,  6 
Mod.,  170 ;  Harrison  v.  Morton^  4  Hen.  &  Munf.,  483.) 
With  tl^e  discretion  of  the  Oourt  thus  exercised,  the  Oourt 
should  not  interfere  on  an  api>eal  not  brought  to  argument, 
until  after  such  a  remedy  has  been  taken,  and  the  action 
brought  has  been  tried  on  its  merits. 

The  orders  of  the  29th  of  March,  1862,  should  be 
afSrmed. 

The  motion  resulting  in  the  order  last  made,  was  not 
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presented  to  tbe  Oourt,  until  after  the  appellants'  action 
had  been  tried,  ( if^  not  decided.) 

After  bringing  an  action  to  establish  their  claims,  and 
trying  it  on  the  merits,  they  must  abide  by  the  judgment 
rendered,  or  that  may  be  rendered  in  it,  or  by  the  results 
of  a  review  of  it  on  appeal. 

If  they  have  failed,  alter  a  trial  on  the  merits,  they,  pre- 
sumptively, have  no  interest  in  the  subject  of  the  present 
action,  beyond  that  which  is  protected  by  the  judgment 
or  order'  that  has  been  entered  in  it. 

The  order  of  the  8th  of  Kovember,  1862,  should  also  be 
affirmed. 


Samuel  P.  Phblps,  Plaintiff  and  Appellant,  v.  Stlyajstob 
Wabd  et  al.,  Defendants  and  Bespondents. 

1.  An  order,  made  by  a  Judge,  after  the  commencement  of  the  trial  of 
a  canse  before  him  without  a  Jury,  and  before  his  final  decision  thereof,  that 
the  cause  stand  oyer,  and  that  further  evidence  may^e  offered  upon  points 
designated,  is  not  reviewable  upon  an  appeal  taken  from  the  order  before 
the  final  decision  of  the  cause,  and  before  any  evidence  has  been  received 
under  the  order. 

2.  The  proper  mode  of  reviewing  such  order  is  to  except  to  evidence  offered 
under  it^  and  to  appeal  from  the  judgment^  or  to  move  to  set  aside  the 
decision,  as  in  the  case  of  a  trial  by  Jury. 

(Before  Bosworth,  Ch.  J.,  and  Robertson  and  Barbour,  J.  J.) 
Heard,  December  20 ;  decided,  December  27,  1862. 

Appeal  from  an  order,  made  by  Mr.  Justice  White 
upon  the  trial  of  this  cause  before  him  without  a  Jury,  that 
the  cause  stand  over  for  further  proofs. 

The  action  was  brought  by  the  plaintiff  against  Sylva- 
nns  Ward,  executor,  and  the  Masterson,  Smith  &  Sinclair 
Stone  Dressing  Gojjppany,  &c.,  as  defendants. 

The  recitals  in  the  order  now  appealed  from,  import 
that,  prior  to  its  date,  this  action  had  been  brought  to  trial 
before  the  Oourt,  without  a  Jury,  on  the  i)leadings  and 
Bosw. — Vol.  X.        78 
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proofs,  and  all  parties  bad  been  heard,  but  it  does  uot  state 
when  the  action  was  brought  to  trial.^.  It  then  declares 
that  '^now,  at  the  suggestion  of  the  Court,  and  on  motion 
of  H.  A.  Oram,  of  counsel  for"  one  of  the  defendants,  it 
is  '*  ordered  that  the  proofs  in  this  cause  do  stand  over  to 
the  20th  of  November,  1862,  at  11  o'clock"  A.  M.,  &c-, 
"to  the  end  that  any  of  the  parties  to  this  action  may 
examine  witnesses  and  submit  further  proof  on  the  follow- 
ing questions,"  (specifying  them,)  ''and  to  the  end,  further, 
after  hearing  any  testimony  that  may  be  presented  on  those 
points,  such  judgment  may  be  rendered  in  this  action  as 
may  be  just." 

There  is  annexed  to  the  notice  of  appeal  and  a  copy  of 
the  said  order,  that  which  purports  to  be  a  copy  of  "extract 
of  minutes,"  made  by  the  Olerk  on  the  trial,  of  proceed- 
ings then  had,  which  consists  of  a  statement  of  the  day  on 
which  the  trial  was  commenced,  viz.,  February  6,  1861 ; 
of  the  name  of  the  Judge  holding  the  Oourt ;  the  names  of 
the  counsel  in  the  cause ;  of  the  witnesses  examined  there- 
on ;  that  counsel  were  heard  for  the  respective  parties,  and 
concludes,  **  decision  reserved."  There  is  also annested  what 
purports  to  be  a  copy  of  two  paper  writings,  signed  by 
said  Judge,  one  dated  June,  24, 1862,  and  the  other,  No- 
vember 7,  1862,  containing  "suggestions  to  couhsel,"  as 
to  submitting  further  proof. 

The  respondents'  counsel  objected  to  the  Court's  look- 
ing at  the  papers  annexed  to  the  notice  of  appeal  and 
copy  order,  insisting  that  it  in  no  way  appeared  that  said 
order  was  granted  wholly  or  in  part  on  such  pa[>ers. 

No  other  papers  were  handed  to  the  Court  on  the  arga- 
ment  of  the  appeal. 

Wm.  AUen  Butler  and  Edwards  Pierrepont^  for  plaintiff) 
appellant. 

S.  A.  Cram,  for  defendants,  respondents. 

Bos  WORTH,  Ch.  J.  It  was  stated  on  the  argument  of 
this  appeal,  by  the  counsel  of  both  parties,  that  this  action 
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was  brought  to  trial  ia  February,  1861 ;  but  that  fact  does 
not  appear  from  any  recitals  on  the  order  appealed  from, 
not  from  any  papers  handed  up  on  the  appeal,  except  that 
designated  as  ''extract  of  minutes." 

The  Judge,  in  making  the  order  appealed  from,  since 
it  appears  from  recitals  in  it  to  have  been  made  on  his 
suggestion,  must  be  presumed  to  have  been  moved  thereto 
by  his  views  of  what  was  due  to  a  just  administration  of 
the  law,  formed  upon  a  full  and  careful  examination  of  the 
pleadings,  and  of  the  evidence  given  on  the  trial  before 
him.  Neither  the  pleadings  nor  any  part  of  the  evidence 
have  been  laid  before  us;  nor  do  the  papers  before  us 
furnish  any  information  as  to  the  nature  of  the  action, 
or  of  the  defense,  or  as  to  the  evidence  given,"  or  other 
proceedings  had  at  the  trial. 

If,  therefore,  it  is  a  possible  thing  that,  in  any  action 
triable  before  the  Oourt  without  a  Jury,  the  Judge  may, 
after  the  evidence,  which  either  party  chose  to  offer,  has 
been  received,  and  the  cause  summed  up  and  submitted, 
and  the  Court  had  adjourned  for  the  term,  open  the  proofs 
and  receive  further  evidence  on  any  point,  at  a  subsequent 
term  held  by  him,  then  we  cannot  say,  from  the  papers 
before  us,  that  be  has  acted  contrary  to  law  in  this  case, 
or  exercised  his  discretion  in  a  manner  prejudicial  to  the 
rights  of  either  party,  even  if  he  should  receive  proofs  upon 
the  points  specified  in  the  order  under  consideration. 

But  we  think  that  the  order  in  question  is  not  review- 
able upon  appeal  in  this  stage  of  the  action.  No  evidence 
appears  to  have  been  taken  under  it,  and  it  may  be  that 
none  will  be  given.  If  any  should  be  offered,  the  party 
opposed  to  its  reception  can  object  to  it,  on  the  ground 
that  the  cause  has  reached  a  stage  that  it  is  out  of  the 
power  of  the  Judge  to  receive  further  evidence,  and  if  he 
receives  it,  his  decision  can  be  excepted  to,  and  reversed 
on  an  appeal  from  the  judgment. 

The  cause  is  undecided,  and  this  is  an  attempt  to  review 
the  decision  of  the  Judge,  made  after  the  commencement 
of  the  trial  and  prior  to  his  final  decision  t)f  it  that  he  will 
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permit  farther  evidence  to  be  given  on  points  which  he 
specifies. 

The  Code  does  not  pr&cribe  any  mode  of  reTiewing*  a 
decision  of  a  Court  trying  a  cause  without  a  Jury,  whether 
it  be  made  during  the  progress  of  the  trial,  or  forms  part 
of  his  final  decision,  except  upon  a  case  or  exceptions  in 
connection  with  an  appeal  from  the  judgment  entered  on 
the  final  decision.  (Code,  ^^  268,  348.)  Lawrence  et  oL  v. 
Hie  Farmers^  Loan  and  Trust  Co.^  (15  How.,  Pr.,  57,)  sus- 
tains the  proposition  last  stated. 

We  find  no  more  warrant  in  the  Code  for  reviewing  by 
an  appeal  taken  after  the  trial  has  commenced,  and  before 
judgment,  a  decision  admitting  evidence,  on  the  objection 
to  it  that  the  Court  had  no  rightful  authority  to  admit  the 
evidence  because  the  trial  was  ended,  (in  the  view  of 
the  party  objecting,)  than  for  reviewing  a  decision  admit- 
ting evidence  while  the  trial  was  evidently  in  progress,  on 
the  objection  that  by  established  rules  of  law,  it  was 
incompetent  and  inadmissible. 

The  decision  now  sought  to  be  reviewed  (although  evi* 
denced  by  an  order  in  the  action)  relates  to  the  trial  of 
the  action  before  the  Judge  before  whom  the  trial  was 
commenced,  and  to  the  reception  of  evidence  to  be  con- 
sidered in  determining  tbe  issues  to  be  decided,  and  is, 
therefore,  a  decision  during  the  trial,  as  to  admitting  evi- 
dence. As  this  can  only  be  reviewed,  if  evidence  shall  be 
received  agaiust  the  objection  and  exception  of  either 
party,  on  an  appeal  from  the  judgment,  the  appeal  should 
be  dismissed,  with  $10  costs,  instead  of  the  order  appealed 
from  being  afiirmed. 

The  Court  does  not  express  aiy  opinion  upon  the  pro- 
priety or  legality  of  the  decision  included  in  the  order. 

The  appeal  should  be  dismissed* 

EoBERTSON,  J.  The  supposed  order  appealed  from  ia 
made  up  of  tbe  offer  of  an  opportunity  to  the  parties  in 
this  action  to  produce  further  testimony  in  regard  to  the 
issues  therein,  and  an  implied  self-imposed  determination 
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of  the  Justice  before  whom  the  trial  of  sach  issues  had 
thus  fac  been  had,  not  to  decide  such  issues  until  such 
opportunity  is  afforded ;  neither  of  which  make  it  a  sub- 
ject of  appeal.  It  can  hardly  be  said  to  be  even  an  order. 
It  neither  ac\judicates  any  rights  nor  issues  any  mandate 
to  any  person.  The  mere  entry  on  the  records  of  the 
Oourt  of  an  intention  of  a  Judge  to  receive  further  evi- 
dence, whether  properly  or  improperly,  or  his  invitation  to 
any  party  to  give  it,  can  hardly  be  said  to  be  an  order. 
And  the  question  whether  the  trial  is  or  is  not  over,  will 
not  alter  that  of  the  appealability  of  such  a  determina- 
tion. Because  in  neither  case  is  any  injury  inflicted,  even 
by  taking  the  testimony,  unless  it  be  used  as  the  founda- 
tion of  the  ultimate  decision. 

A  similar  order  or  determination  on  a  trial,  where*  the 
testimony  would  be  improper,  would  amount  to  nothing, 
and  be  no  subject  of  review  unless  the  testimony  was 
received  and  laid  before  the  tribunal  who  is  to  pass  upon 
it.  No  exception  could  be  taken  to  the  mere  resolve ;  it 
would  only  be  to  the  reception  of  the  testimony.  And  no 
trial  can  be  broken  into  fragments  to  have  exceptions  dis- 
posed of  on  separate  appeals.  {Lawrence  v.  Farmers*  Loan 
a)Hl  Trust  Company^  15  How.  Pr.,  57.) 

If,  however,  the  trial  is  ended,  and  the  supposed  order 
is  a  mere  determination  of  the  presiding  Judge  to  listen  to 
additional  statements  under  oath  after  the  trial  is  over|  no 
barm  can  accrue  until  the  statements  are  listened  to,  and 
the  judgment  based  on  or  biased  by  them.  There  is  no 
physical  impossibility  in  a  Judge  listening  to  extra-judi- 
cial statements,  whether  presiding  in  a  Court  or  not.  The 
remedy  for  any  injury  to  the  party  prejudiced  thereby  is 
by  motion  to  set  aside  the  decision  as  in  the  case  of  a  Jury. 
As  a  Judge  is  not  so  rigidly  restricted  as  to  time  as  a 
Jury,  it  is  possible  a  thousand  occurrences  may  influence 
Lis  mind  between  the  hearing  and  decision  of  a  cause. 
The  law  trusts  that  his  experience,  learning  and  honesty 
will  enable  him  to  reject  the  influence.  But  the  door  once 
opened  to  applications,  like  that  implied  in  this  appeal,  to 


622         OASES  IN  THE  SUPEHIOE  COURT. 

Mora  etaLy.  The  Great  Western  In»uranoe  Compaoj. 

prevent  the  Judge,  in  advance,  from  hearing  the  testi- 
mony, might  be  equally  extended  to  control  all  his  move- 
ments. Until  it  is  shown  that  the  testimony  taken  has 
improperly  entered  into  the  decision,  the  action  of  the 
Court  cannot  be  controlled,  although  it  may  have  declarecT 
it  in  the  form  of  an  order  on  the  records  of  the  Court. 

That  this  is  not  an  isolated  order,  is  plain  from  the  fact 
that  it  is  only  binding  on  the  Judge  who  made  it.  The 
Court  exists  independently  of  the  Justices  holding  its 
terms.  Should  the  learned  Judge  before  whom  this  case 
was  tried  resign,  this  order,  by  itself,  would  be  vain  and 
nugatory. 

It  is  not  necessary  now  to^ass  upon  the  question 
whether  the  lapse  of  twenty  days  since  the  submission 
has  deprived  the  Judge  hearing  the  trial  of  any  right  to 
hear  additional  testimony,  or  whether  the  lapse  of  that 
time  has  made  a  mistrial,  or  the  parties  complaining  of 
this  supposed  order  have  any  other  remedy.  It  is  enough 
that  it  does  not  affect  the  merits  or  any  substantial  right. 

I  concur  in  the  judgment  dismissing  the  appeal,  with 
costs. 

Appeal  dismissed,  with  ten  dollars  costs. 


Antonio  M.  Mora  et  al.,  Plaintiffs  and  Appellants,  y. 
Thb  Great  Western  Insurance  Company,  Defend- 
ants and  Bespondeiits. 

1.  Where  a  cause  is  at  issue  on  issues  of  fact^  and  is  regularly  noticed  for  trial 
and  placed  on  the  calendar,  and,  when  reached  in  its  order,  the  complaint 
is  dismissed  on  the  failure  of  the  plaintiff  to  appear,  there  has  been  a  trial 
of  the  action,  within  the  meaning  of  section  309  of  the  Code  of  Procedure, 
which  authorizes  the  making  of  "  a  further  allowance,"  after  trial,  in  certain 
cases,  in  addition  to  costa 

2.  On  appeal  from  an  order  granting  an  allowance  in  addition  to  costs,  4iio 
Court  will  not  review  the  discretion  of  the  Judge  in  respect  to  the  amount 
granted. 

(Before  Bosworth,  Ch.  J.,  and  Robertboh  and  Barbour,  J.  J.) 
Heard,  December  27,  1862;  decided,  Januaiy  24^  1863. 
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Appeal  from  an  order  granting  an  allowance  in  addi- 
tion to  the  taxable  costs. 

This  was  an  action  brought  on  a  policy  of  insurance. 
After  various  proceedings  the  defendants  answered  an 
amended  complaint  which  had  been  served  by  the  plain- 
tiffs, and  the  cause  was  placed  upon  the  calendar  for  trial 
of  the  issues  of  fact  thereby  raised.  Immediately  after 
the  cause  was  at  issue,  certain  witnesses  who  were  likely 
to  leave  the  State  were  examined  de  bene  esse  on  the  part 
of  the  defendants.  The  cause  was  put  over  from  tim^  to 
time  and  other  witnesses  were  examined  de  bene  esse^  and 
a  commission  was  also  issued,  at  the  instance  of  the  plain- 
tiffs, to  take  the  testimony  of  witnesses  abroad.  After 
numerous  postponements  the  cause  was  brought  on  for 
trial  and  the  complaint  dismissed,  with  costs,  the  plaintiffs 
not  appearing. 

The  defendants,  on  aflSdavits  setting  forth  the  proceed- 
ings and  stating  that  the  cause  was  a  peculiarly  difficult 
one,  moved  for  an  extra  allowance  in  addition  to  the  costs. 
The  Judge  before  whom  the  motion  was  made,  granted  it, 
fixing  the  allowance  at  five  per  cent  upon  the  amount 
claimed  in  the  summons.  From  the  order  entered  thereon 
the  plaintiffs  now  appealed. 

jP.  H.  DykerSn  for  plaintiffs,  appellants. 

J.  S.  Choate^  for  defendants,  respondents. 

By  the  Court — Bosworth,  Ch.  J.  The  Code  de- 
clares that  ^^A  trial  is  the  judicial  examination  of  the 
issues  between  the  parties,  whether  they  be  issues  of  law 
or  of  fact."  (§  252,  [207.])  Though  it  has  thus  defined  the 
word  trial,  it  has  not  defined  whaf  is  meant  by  the  words,. 
**  the  judicial  examination  of  the  issues  between  the  par- 
ties," otherwise  than  by  the  nature,  force  and  effect  of  its 
provisions  for  a  final  disposition  of  such  issues. 

They  probably  include  the  action  of  both  Court  and 
Jury,  in  the  cases  where  a  verdict  is  rendered,  and  only 
the  action  of  the  Court  or  of  Beferees,  when  disposed  of 
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by  the  Court  without  a  jury,  or  by  Referees  on  a  refer- 
ence.  They  do  not  necessarily  require  that  the  Court 
should  hear  the  pleadings  read,  and  that  evidence  should 
be  given  if  the  issues  are  those  of  fact,  or  an  argument 
made  if  they  are  issues  of  law.  On  a  demurrer  t^  a  com- 
plaint or  answer  being  regularly  noticed  for  trial  and 
placed  on  the  calendar,  where  judgment  is  given  for  the 
party  demurring,  on  the  failure  of  the  opposite  party  to 
appear,  the  Court  does  not,  in  fact,  generally  do  more  tiian 
hear  the  notice  of  trial  read  and  affidavit  of  service.  Yet 
the  Court  pronounces  judgment,  and  in  intendment  of  law 
makes  all  the  examination  necessary  to  enable  it  to  decide 
correctly. 

So,  where  issues  of  fact  are  noticed  for  trial,  and  the 
cause  is  placed  on  the  calendar,  and  when  it  is  reached 
and  called  in  its  order  in  open  Court,  the  defendant 
api)ears  and  the  plaintiff  does  not,  and  the  defendant  asks 
for  a  dismissal  of  the  complaint,  the  Court  is  supposed  to 
look  into  the  pleadings  sufficiently  to  ascertain  if  that  be 
such  a  disposition  '^  as  the  case  may  require,"  and  if  it 
dismisses  the  complaint,  decides  that  it  is ;  and  that  deds- 
ion  (if  no  motion  be  made  to  set  it  aside)  is  a  final  deter- 
mination of  the  issues  in  that  action. 

In  one  case  as  well  as  in  the  other,  final  judgment  abso- 
lute, follows  the  decision.  In  both  cases  the  cause  is  dis- 
posed of  and  decided  by  the  action  of  the  Court,  at  the 
place  and  in  the  manner  provided  by  law  for  the  trial  of 
the  action,  and  in  both,  the  action  of  the  Court  constitutes 
a  trial.  In  both,  there  has  been  a  judicial,  and  all  the 
actual  examination  of  the  issues  between  the  parties,  which 
the  statute  and  the  practice  of  the  Courts  have  prescribed 
or  require  to  reach  just^and  final  results. 

If  the  answer  (as  it  may  do)  admits  the  cause  of  action 
stated  in  the  complaint,  and,  as  there  stated,  and  sets  up 
new  matter  as  a  defense,  the  Court  would  not  dismiss  the 
complaint  but  would  allow  the  defendant  to  prove  lus 
defense  and  take  a  verdict.  (Code,  ^  258,  [213.]) 

In  contemplation  of  law  and  of  the  Code,  the  Court,  in 
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ordering  a  dismissal  of  a  complaint,  looks  into  the  issues, 
and  such  action  is  taken  as  the  natare  of  the  issnes  requires, 
and  the  disposition  of  the  cause  thos  made  involves  "  the 
judicial  examination  of  the  issues/'  within  the  meaning  of 
those  words  as  used  in,  ^  252. 

The  Code,  by  force  of  all  its  provisions  found  in  the  two 
chapters,  entitled  "Issues  and  the  mode  of  trial,"  and 
"  Trial  by  Jury,"  declares  that  a  cause  at  issue  may  be 
brought  to  trial  in  the  mode  they  describe,  and  that  when 
thus  brought  to  trial  and  disposed  of,  it  has  been  tried 
within  the  meaning  of  the  word  trial,  as  therein  used.  It 
must  be  remembered  that  the  titles  of  the  several  chapters 
of  the  Code  are  a  part  of  the  statut^.  And  that,  although  the 
Oode  defines  the  meaning  of  the  word  '^  trial,"  it  also  pre- 
scribes the  proceedings  to  be  had  thereat,  and  when  all  of 
the  prescribed  proceedings  have  be^i  had,  these  has  been 
a  trial.  And  it  is  only  by  raising,  by  construction,  a  con- 
flict between  the  Code's  definition  of  a  trial,  and  its  pre- 
scribed proceedings  to  constitute  a  trial,  that  any  confusion 
or  doubt  is  created. 

I  think  there  was  a  trial  in  this  case,  not  only  within 
the  meaning  of  that  word,  as  used  in  the  Oode,  but  accord- 
ing to  the  very  forms  of  a  trial  which  it  has  prescribed 
for  a  case  like  the  present ;  and  that  Dodd  v.  Ourry^  (4 
How.  -Pr.,  123,)-  Uoffait  v.  Ford,  (14  Barb.,  577,)  and  Rog- 
ers V.  Degen,  (10  Abb.  Pr.,  313,)  were  correctly  decided. 
(See  Bailey's  Die:  Tryal,  [in  Jaw.]) 

There  having  been  a  trial,  the  discretion  of  the  Judge 
in  respect  to  the  amount  of  the  allowance  is  not  reversible 
on  appeal. 

That  it  was  a  proper  case  for  an  allowance,  I  entertain 
no  doubt 
•  ^e  order  sho\ild  be  affirniied. 

SOBEiaTSON,  J.  The  only  question  raised  on  this  appeal, 
of  any  moment,  is,  what  is  intended  by  the  expression, 
'^  wliere  a  trial  has  leen  had,^^  in  the  last  clause  of  tbe  309th 
section  of  the  Oode.    It  is  claimed  that  the  meaning  of  Jthe 
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term  '*  trial,"  as  used  therein,  is  circumscribed  by  tbe  defi- 
nition given  of  it  in  section  252 ;  it  being  substantially 
conceded  that  if  it  is  not,  the  ordinary  signification  of  the 
word  will  not  sustain  the  plaintiffs'  position. 

It  is  to  be  observed,  in  the  first  place,  however,  that 
while  the  fifteenth  title  of  the  Code,  from  section  462  to 
467,  inclusive,  declares  that  certain  words,  when  used  in 
the  Code,  are  to  be  understood  in  a  certain  sense,  yet  tbe 
words  defined  in  section  252,  and  other  sections,  (^^  1-5, 
245-248,)  are  not  declared  to  l>e  used  throughout  the  act 
in  the  sense  prescribed.  It  would  seem,  therefore,  that 
the  framers  of  the  Oode,  in  making  such  distinction, 
intended  that  a  general^deflnition,  without  prescribing  its 
use,  was  not  intended  to  control  tbe  meaning  of  the  word 
throughout  the  whole  statute,  where,  by  possibility,  tbey 
might  have  used  it  in  another  sense. 

But,  assuming  that  the  definition  of  a  trial  in  section  252 
controls  the  meaning  of  the  word  in  the  clause  under  con- 
sideration, it  remains  to  be  seen  whether,  after  issue  joined, 
or  rather  issues  made,  between  the  parties,  and  a  notice 
given  of  the  trial  of  the  same,  a  judgment  rendered  by  the 
Court,  dismissing  the  complaint,  is  the  result  of  a  judicial 
examination  of  such  issues;  and  here  we  stumble  at  the 
threshold,  since  the  meaning  of  the  word  ^^judidal,"  as 
there  employed,  may  form  a  subject  of  controvert,  as  it 
admits  of  various  interpretations.  It  is  defined  as  "lelat? 
ing  to,  practiced  in,  proceeding  from,  or  issued  by  a  Court 
of  justice,  emanating  from  a  Judge,  juridical,  (Worcester), 
and  ^^ juridical"  is  defined  as  *' relating  to  the  dispensation 
of  justice."  (Id.)  In  such  a  wide  range  of  meaning,  limited 
only  by  its  pertaining  to  a  Court  of  justice,  there  is  nothing 
greatly  to  narrow  or  distinguish  the  character  of  the  exam- 
ination intended,  unless  vfe  take  ''judicial"  to  designate 
something  done  in  a  Court,  or  by  a  Judge,  as  distinguished 
from  clerical  acts.  In  section  245,  a  judgment  is  defined 
to  be  the  final  determination  of  the  rights  of  the  parties. 
The  next  section  (246)  provides,  in  its  first  subdivision, 
that  tbe  Clerk  upon  mere  proof  of  the  service  of  the  sum- 
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moDS,  shall,  in  certain  actions,  '-enter  judgment"  for  the 
amount  claimed  in  such  sammons,  or,  if  the  complaint  be 
not  sworn  to,  in  certain  other  actions,  '^  assess "  the  dam- 
ages thereon,  and  in  still  other  cases,  ^^ aiseertaui^*  the 
amonnt  due  by  proof.  The  second  subdivision  of  that  sec- 
tion proyides  that  the  plaintiff  may  apply  to  the  Oourt  for 
the  reHef  demanded  by  him;  and  the  Oourt  may  take 
certain  means  of  ascertaining  damages  by  a  reference  to  a 
Jury;  and  the  notice  which  is  to  be  given  to  a  party 
appearing  is  designated  as  being  ^*  of  the  time  and  place 
of  application  to  the  Court  for  the  relief  demanded,"  and 
not  of  a  triaL  The  third  subdivision  of  the  same  section 
provides  for  judgment  in  case  of  publication.  The  next 
section,  and  the  last  of  that  chapter,  provides  for  judg^ 
ment  upon-  a  frivolous  demurrer,  answer,  or  reply,  to  be 
granted  by  a  Judge  either  in  or  out  of  Oourt.  The  appli*^ 
cation  under  that  section  has  been  held  not  to  be  a  trial, 
but  a  mere  motion,  {Roberts  v.  Clarky  10  How.  Pr.,  451 ; 
Marquisee  v.  Brigham^  12  Id.,  30d,)  and  the  proceedings 
thereupon  aro  to  be  the  same  as  if  the  defective  pleading 
had  not  been  served.  {Salters  v.  Kip^  2  Abb.  Pr.,  382 ;  S* 
C.J  12  How.  Pr.,  342.)  In  other  words,  the  Oourt  does  not, 
in  such  case,  determine  the  issue,  but  merely  that  no  propei 
issue  has  been  raised ;  as  on  a  motion  to  strike  out  a  sham 
defense,  it  determines  that  the  issue  raised  is  so  palpably 
unsupported  by  evidence  as  not  to  deserve  a  trial.  {The 
People  V.  McCuniber,  18  N.  Y.  E.,  316.) 

The  diapter  containing  the  provisions,  just  referred  to, 
for  giving  judgment,  is  headed  **  Judgment  upon  failure 
to  answer,"  &c.,  and  is  Immediately  followed  by  the 
chapter  containing  the  definition  of  a  ''^rioZ,"  which  is 
entitled  ^'Issues  and  the  mode  of  trial."  I  think  it 
therefore  very  clear  the  authors  of  the  Oode  employed 
the  term  *' judicial"  to  distinguish  judgments  by  Oourts 
from  the  mero  ^'  clerical "  acts  or  inquests  provided  for  hi 
the  previous  chapter,  (I,)  on  which  judgments  were  to  be 
entered.  This  being  so,  the  word  ^*  examimtion"  is  not 
very  difficult  to  be  understood  or  explained.    It  is  clearly 
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not  as  extensive  as  ^investigation,"  and  certainly  not  as 
'<  litigation."  It  does  not  imply  a  laborious  or  contested 
inquiry.  In  the  absence  of  either  party,  where  an  issue 
has  been  joined,  it  is  the  duty  of  the  Oourt  to  *'  examine  " 
what  it  is,  in  order  to  give  the  proper  judgment.  With* 
out  counsel  or  protector,  the  Oourt  becomes  the  guardian 
of  the  rights  of  the  absent  or  unprotected,  to  see  that  no 
more  is  decreed  against  them  than  the  claum  and  issue 
warrant.  Indeed,  there  is  much  more  room  for  conlBning 
the  meaning  of  ^^  judicial  examination?^  to  such  im  inspeo* 
lion  and  scrutiny  of  what  the  issues  are,  than  enlarging 
it  to  every  imaginable  legal  argument  or  testimony. 
Worcester,  in  contrasting  ''  examination "  with  its  syno* 
nyms,  says  it  is  ^*  a  general  term,"  and  **  is  made  in  order 
to  form  a  judgment^*  He  adds,  '*  an  investigation  is  a 
minute  inquiry;  a  scrutiny,  a  strict  eramuuitioii."  The 
Oode  does  not  declare  how  long,  strict  or  minute  the 
examination  is  to  be  in  order  to  become  a  trial ;  it  is 
enough  that  there  is  an  inquiry  of  some  kind." 

It  is  admitted  that  the  allowance  provided  for  in  the 
section  in  question  is  not  for  services  on  the  trial,  except 
so  far  as  they  compose  part  of  the  general  labor  of  the 
cause.  It  is  enough  that  the  trial  is  had.  A  case,  how- 
ever, may  be  substantially  tried  before  either  party  applies 
for  judgment  on  the  issue.  Testimony  obtained  in  com* 
mission  or  conditional  examinations  may  settle  the  contro- 
versy beyond  question,  so  as  to  render  further  contest 
useless  and  discreditable.  Did  the  Oode  intend  that  the 
preparation  to  ^cit,  and  the  labor,  loss  of  time,  and 
expense  of  eliciting  such  overwhelming  evidence  befoie 
going  into  Oourt  should  not  be  compensated  for;  although, 
if  obtained  in  Oourt,  it  might  be  ?  This  Oourt  has  settled 
that  the  abandonment  of  his  case  by  a  plaintiff,  after  testi- 
mony taken,  would  not  enable  him  to  escape  indemnifying 
the  defendant  for  his  expenses.  {Allaire  v.  Lee^  4  Duer, 
609.)  No  such  unfair  result  as  to  deprive  him  of  like 
indemnity  snould  be  obtained  by  forcing  into  the  wcwd 
^examination"  a  meaning  it  does  not  naturally  bear. 
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"  Issnes  "  are  said,  by  the  Code,  {%  248,)  "  to  arise  when 
a  fact  or  conclusiou  of  law  is  maiutalDed  by  the  one  party 
and  controverted  by  the  other/'  In  other  words,  the  con- 
troversion constitutes  the  issue,  and  an  examination  of  it 
strictly  is  an  inquiry  into  it«  nature.  Substituting,  there- 
fore, according  to  the  foregoing  views,  the  definition  for 
the  words  defined,  the  definition  of  a  trial  under  consid- 
eration would  expand  into  *'  an  inquiry  by  a  Gourt  into 
what  question  arises  upon  the  pleadings,  by  the  mainten 
ance  of  a  fa«t  or  conclusion  of  law  by  one  party  and  its 
eontroversion  by  the  opposing  party."  Not  a  word  is  said 
of  testimony  or  discussion.  They  may  undoubtedly,  if 
introduced,  be  used  by  the  Court  in  its  inquiry,  if  it  thinks 
proper,  but  they  are  not  indispensable  to  rendering  such 
inquiry  a  trial  within  the  definition. 

It  is  very  plain,  that  if  the  i>laintiflfs*  view  be  correct 
the  defendants  are  not  entitled  to  any  trial  fee,  under  the 
4th  subdivision  of  section  307  of  the  Code.  And  yet  the 
failure,  after  an  attempt,  to  dispose  of  the  issues,  has 
rei>eatedly  been  held  not  to  bar  the  successful  party  of  his 
right  to  it.  (EUswirrth  v.  Gooding,  8  How.  Pr.,  4 ;  Wiggins 
T.  ArJcenhergh,  4  Sandf.,  683;  Dexvey  v.  Stuart,  6  How. 
Pr.,  465.)  And  the  same  is  held,  too,  even  where  a  default 
has  been  taken  for  failure  to  appear.  {Dodd  v.  Curry,  4 
How.  Pr.,  123;  Shunnon  v.  Brower,  2  Abbotts'  Pr.,  377.) 

An  unanswerable  objection,  however,  to  the  construc- 
tion now  contended  for,  is,  that  if  the  proceeding  taken  to 
procure  a  judgment  dismissing  the  complaint  be  not  a 
trial,  it  is  nothing.  It  is  not  a  motion, — that  is  defined  to 
be  an  application  for  an  order,  (Code,  ^  401,)  which  again 
is  defined  to  be  **  every  direction  of  a  Court  or  Judge,  •  • 
"in  writing,  not  included  in  a  judgment."  Notices  of 
motion  are  required  (^  402)  to  be  only  eight  days  before  the 
time  appointed  for  the  hearing ;  notices  of  trial  are  to  be 
fourteen  days  before  the  Court,  (§  256,)  and  in  the  same 
section  is  added,  "  the  action,  •  •  when  called,  may 
be  brought  to  trial  by  the  party  giving  the  notice."  A 
succeeding  section  (^  258)  provides  that  the  pai*ty  so  giving 
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notice  may  '*  bring  the  issue  to  trial,  and  in  the  absence 
"  of  the  advei'se  party  •  ♦  proceed  with  his  case»  and 
'^  take  a  dismissal  of  tJie  oamplainU  or  a  verdict  or  judg- 
<*  ment,"  as  it  may  require.  The  dismissal  of  a  complaint 
is  clearly  not  an  order  in  such  case :  it  is  part  of  the  judg- 
ment  The  application  for  it  is,  therefore,  not  a  motion ;  no 
notice  of  it,  as  such,  is  required  to  be  given.  No  coses  are 
given  as,on  a  motion.  Clerks'  fees  are  due  as  on  a  trial, 
(%  312,)  because  the  trial  has  been  brought  on.  It  is  not 
very  easy  to  see  how  a  trial  can  properly  be  said  to  be 
^'  brought  on,"  if  no  part  of  a  trial  is  gone  through  with ; 
but  it  is  entirely  abandoned,  and  something  else  is  done» 
which  has  no  name  in  the  Code,  and  is  neither  a  motion 
nor  a  trial,  and  certainly  not  a  provisional  remedy. 

For  these  reasons  I  think  the  order  appealed  from 
should  be  affirmed,  with  costs. 


Geobge  W.  Powers  et  a  .,  Plaintiflfe,  v.  William  Gkat- 

DON  et  ahy  Defendants. 

1.  Where  debtors  effected  a  compromise  with  a  part  of  their  creditors,  who 
agreed  to  accept  payment  of  one-halF  their  claims  in  full  satisfaction,  the 
debtors  agreeing  that  if  they  should  find  it  necessary  to  make  an  assign- 
ment, they  would  secure  the  payment  of  the  half  agreed  to  be  paid,  by 
preference  in  such  assignment^  ailer  confidential  debts;  and  subsequently 
tlie  debtors  made  an  assignment,  in  which  they  gave  preference,  first,  to 
80me  debts  which  were  not  confidential,  as  well  as  to  those  which  were, 
and  second,  to  the  payment  of  a  number  of  creditors,  including  those  who 
had  agreed  on  the  compromise. 

HM^  that  the  assignment  was  not  fraudulent  as  to  the  creditorB  who 
were  not  parties  to  the  compromise. 

2.  Debtors  making  an  assignment,  may  give  a  preference  for  the  payment  ia 
full  of  their  just  debts,  though  owned  by  one  who  has  purchased  ihem  at  a 
large  discount 

3.  Where  an  assignment  contains  a  provision  fraudulent  as  to  a  particular 
class  of  creditors  only,  it  cannot  be  declared  void  at  tlie  suit  of  creditois 
not  belonging  to  that  class.  (Per  Robertson,  J.) 

4.  Debtors,  making  an  assignment,  may  prefer  particular  creditors,  although 
induced  thereto  by  the  latter  having  previously  agreed  to  accept  ))art  pay- 
ment of  their  demands  iu  full  satisfaction.  (Per  Robkbtbon,  J.) 
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6.  An  aaftignment  coataining  a  clause  requiring  a  release,  if  made  with  the 
ooDscnt  of  the  creditors^  especially  where  the  consent  is  obtained  before 
the  assignment  is  made,  and  before  Ihe  debtor's  property  is  placed  beyond 
the  reach  of  creditors,  is  not  void.  '  The  consent  removes  the  objection  of 
coercion  for  the  purpose  of  obtaining  a  benefit  to  the  assignors.  It  makes 
no  difference  that  the  agreement  to  accept  a  part  and  release  the  debtors 
is  made  by  a  few  only  of  the  creditors,  and  they  are  preferred  in  the 
assignment  in  consequence  of  their  doing  so.  (Per  Monbll^  J.) 

(Before  Bosworth,  Chu  J.,  and  Moncrist,  Eobebtson,  Whits  and 

MONELL,  J.  J.) 

Heard,  October  25,  1862;  decided,  February  7,  1863. 

Appeals  from  orders  setting  aside  warrants  of  attach- 
ment and  orders  of  arrest,  in  two  actions  by  different 
plaintiffs  against  the  same  defendants.  The  plaintiffs  inf 
the  firat  action  were  George  W.  Powers,  Greenleaf  K. 
Sheridan,  and  Sandal  J.  Powers.  The  plaintiffs  in  the 
second  action  were  Adrian  Iselin,  Ernest  Giraud  and  Henry 
J.  Barbey.  The  defendants  were  William  Graydon,  James 
Gray  don,  Thomas  A.  McOreery,  George  H.  Seeley  and 
William  A.  Scott. 

On  the  7th  of  March,  1861,  several  of  the  creditors  of 
the  defendants  holding  notes  made  by  the  defendants, 
executed,  under  their  seals,  an  instrument  whereby  they 
agreed  to  accept,  in  satisfaction  of  their  respective 
demands,  fifty  per  cent  of  their  claims,  payable  at  the 
average  time  of  twelve  months.  The  notes  held  by  such 
creditors  were  to  be. deposited  with  a  third  person,  there 
to  remain  until  the  fifty  per  cent  was  paid,  and  then  to  be 
surrendered  to  the  defendants. 

The  agreement  also  provided  that  if  the  defendants 
should  find  it  necessary  to  make  an  assignment  of  their 
property,  and  should  secure  the  payment  of  this  fifty  per 
cent,  either  by  preference  in  the  assignment  (after  confi- 
dential debts)  or  by  turning  out  property  or  collaterals  to 
secure  the  same,  and  if,  by  such  means,  these  creditors 
should  eventually  receive  payment  of  the  fifty  per  cent, 
then  such  payment  should  be  in  full  discharge  of  their 
respective  debts. 

On  the  7th  of  May,  1861,  the  defendants  made  a  general 
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assignment  of  all  their  property,  in  which,  after  providing 
for  the  payment,  firstly,  of  their  confidential  creditors,  and 
one  other  creditor,  the  assignee  was  directed,  secondly,  to 
pay  the  debts  mentioned  in  schedule  B,  annexed,  pro  rata; 
and  thirdly,  to  pay  all  other  just  debts  of  the  defendants. 

The  two  actions  now  before  the  Court  were  bronght  on 
promissory  notes  held  by  the  plaintiffs,  who  were  not 
among  the  preferred  creditors,  and  they  obtained  orders 
of  arrest  and  attachments  against  the  defendants,  on  the 
charge  of  a  fraudulent  disposition  by  them,  of  their 
property,  by  their  general  assignment  for  the  benefit  of 
creditors. 

f  On  motions  made  before  Mr.  Justice  BoBSETSoy,  upon 
affidavits  and  counter-affidavits,  he  vacated  the  orders  of 
arrest  and  attachments. 

The  plaintiffs'  affidavits  averred  that  the  amounts  set 
down  as  due  to  the  creditors  in  schedule  B.,  were  the 
amounts  which  they  had  agreed  to  take  io  satisfaction  of 
their  debts  by  said  agreement,  namely,  fifty  per  cent 
of  their  respective  debts,  and  alleged  that  this  preference 
was  given  with  the  intent  of  securing  to  themselves  the 
release  provided  for  by  said  agreement. 

The  defendants,  who  were  severally  sworn,  deposed  that 
the  signatures  to  the  compromise  paper  were  obtained  at» 
or  soon  after,  its  date,  *'and  while  the  deponents  still 
hoped  to  avoid  making  any  assignment,''  and  they  denied 
having  made  any  threats  to  procure  signatures  to  said 
paper. 

The  assignment  was  not  set  forth  in  the  motion  papers, 
but  the  substance  of  its  provisions  were  stated.  After  the 
argument  of  the  appeal  the  counsel  for  the  parties,  by 
agreement,  submitted  a  copy  of  the  assignmcftit  to  the 
Oourt. 

The  habendum  clause  of  the  assignment,  which  was  the 
only  part  that  is  material  to  the  questions  raised,  were  as 
follows : 

'*  To  have  and  to  hold  the  same  unto  the  said  parties  of 
the^second  part  and  the  survivor  of  them,  their  suecessors, 
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beirs  or  assigns  for  ever.  But  in  trnst,  nevertheless,  and 
to  and  for  the  uses,  intents  and  purposes  following,  that 
ia  to  say,  that  the  said  parties  of  the  second  part  shall  take 
possession  of  the  pfoi>erty  and  effects  hereby  assigned  or 
intended  so  to  be,  and  shall  sell  and  dispose  of  all  the 
said  merchandise,  real  estate  and  other  pro])erty  hereby 
assigned,  and  shall  also,  with  all  reasonable  diligence,  col- 
lect, get  in  and  recover  all  the  said  bills,  notes,  book 
accounts,  bonds,  mortgages,  judgments  and  other  demands 
and  things  in  action  hereby  assigned,  and  shall  convert  all 
the  said  assigned  property  and  effects  into«money,  and 
with  and  out  of  the  proceeds  thereof  (after  payipg  the  just 
and  reasonable  expenses,  charges  and  commissions  attend- 
ing the  said  sales  and  collections,  and  the  execution  of 
these  trusts)  shall,  in  the  first  place,  pay  and  discharge  the 
debts  due  and  owing  by  the  said  parties  of  the  first  part 
in  manner  following,  that  is  to  say : 

*^ First.  The  said  parties  of  the  second  part. shall  pay 
and  discharge  all  and  singular  the  debts  and*  demands 
mentioned  in  the  schedule  hereto  annexed  marked  A,  aud  in 
the  order  in  which  the  same  are  therein  mentioned,  and 

^'Secondly.  After  payment  in  full  of  the  debts  designated 
in  said  schedule  A,  in  manner  aforesaid,  then  the  said  paiv 
ties  of  the  second  part  shall  pay  iu  full,  all  and  singular, 
the  debts  mentioned  or  described  in  the  schedule  hereto 
annexed  mkrked  B,  if  there  be  sufficient  of  the  net  pro- 
ceeds remaining  in  their  hands  for  that  purpose.  And  if 
there  be  not  sufficient,  then  the  said  parties  of  the  second 
part  shall  apply  the  same  so  far  as  they  will  go  towards 
payment  of  the  said  last  mentioned  debts  ratably  and  in 
proportion  to  the  respective  amounts  thereof,  and 

^'  Thirdly.  After  payment  in  full  of  the  debts  designated 
in  said  schedule  B,  if  there  shall  be  any  residue  or  surx>lus 
of  the  said  net  proceeds  remaining  in  their  hands,  the  said ' 
parties  of  the  second  part  shall,  with  and  out  of  the  same, 
pay  in  full  all  other  just  debts  aud  liabilities  of  the  said 
Graydon,  McOreery  &  Co.,  if  there  be  sufficient  of  the 
said  net  proceeds  remaining  iu  their  hands  for  that  pur- 
Bosw. — Vol.  X.      80 
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pose,  and  if  there  be  not  sufficient,  then  the  said  parties 
of  the  second  part  shall  apply  the  same,  so  far  as  they  will 
go,  toward  payment  of  the  last  mentioned  debts  ratably 
and  in  proportion  to  the  respective  amounts  thereof/' 

The  affidavits  of  the  plaintiffs  alleged  that  one  of  the 
creditors,  Samuel  Oraydon,  included  in  schedule  A,  who 
was  preferred  for  $2  notes  amounting  to  over  $8G,000,  was 
a  brother  of  one  of  the  defendants,  and  that  the  notes 
which  he  held  were  bought  in  by  him  in  trust  for  the 
defendants,  after  their  failure,  in  contemplation  of  their 
making  such  assignment,  and  were  fraudulently  preferred 
for  their  use.  The  affidavits  on  the  part  of  the  defendants 
denied  that  the  notes  were  bought  in  trust  for  them,  or  in 
contemplation  of  an  assignment,  or  preferred  for  the  use 
of  the  defendants. 

In  his  opinion  delivered  on  the  motions  at  Special  Term* 
Mr.  Justice  Eobertsok,  after  stating  the  facts,  gave  his 
reasons  aa  follows : 

*'  It  will  be  conceded  that  an  agreement  to  discharge  a 
debt,  provided  the  creditor  is  paid  or  secured  a  certain 
sum,  whatever  may  be  the  debtor's  circumstances,  is  per- 
fectly legal,  and  that  an  application  by  the  debtor  for  such 
an  agreement  is  also  legal ;  it  will  also  be  conceded  that  it 
is  perfectly  immaterial  whether  such  sum  is  secured  by  an 
assignment  directly  to  such  creditor,  or  to  another  in  trust 
for  him,  and  that  it  is  equally  immaterial  how  much  of  the 
debtor's  property  is  absorbed  by  such  an  assignment.  I 
do  not,  therefore,  see  how  a  promise  by  a  debtor  to  a  cred- 
itor to  prefer  him  in  an  assignment,  for  a  certain  sum,  if  he 
will  release  him,  makes  such  an  assignment  fraudulent. 

"The  decisions  which  have  rendered  an  assignment 
void  where  it  contains  a  provision  requiring  creditors  to 
release  the  debtor  or  lose  the  benefit  of  such  assignment 
are  placed  upon  an  entirely  different  principle.  In  such 
cases  by  the  instrument  itself  a  benefit  is  reserved  to  the 
debtor,  to  wit:  the  coercion  of  a  creditor  into  releasing,  by 
depriving  him  otherwise  of  all  participation  in  the  debtor's 
assets.    If  no  one  released,  the  assigned  property  would 
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be  the  debtors',  aud  there  would  always  be  some  time 
daring  which  it  would  remain  the  property  of  the  debtors, 
before  the  time  for  the  election  to  release  had  expired,  and 
yet  the  creditor  could  not  touch  the  assets. 

''  The  statute  against  fraudulent  convej'ances  only 
affects  executed  instruments.  While  his  property  remains 
in  the  debtors  hands,  and  before  a  lien  is  acquired  upon 
it,  he  has  a  perfect  right  to  make  any  bargain  respecting 
its  disposition  for  his  own  benefit,  provided  it  be  applied 
honestly  in  payment  pf  his  debts. 

"  Every  security  given  to  or  for  the  benefit  of  a  creditor 
is  a  preference,  and  if,  instead  of  delivering  chattels  in  sati^ 
faction,  an  agreement  is  made  beforehand  to  prefer  in  con- 
sideration of  a  release,  in  part,  of  a  debt,  there  is  nothing 
to  prevent  such  agreement  being  carried  out  by  a  prefer^ 
ential  assignment.  Tbat  certainly  does  not  operate  to 
coerce  the  party  who  has  alrea<Iy  agreed,  by  a  valid  sepa- 
rate agreement,  to  accept  such  assignment  in  satisfaction, 
and  other  creditors  cannot  complain,  provided  the  preferred 
debts  be  justly  due. 

^*  lu  fine,  while  a  debtor  is  in  possession  of  his  property 
he  has  a  i>ei*fect  right  to  agree  to  dispose  of  it  as  he  thinks 
proper,  in  payment  of  lawful  debts,  and  to  use  that  power 
of  disposition  as  a  means  of  procuring  favorable  releases ; 
the  moment  he  undertakes  to  put  it  out  of  his  possession  by 
a  conveyance  in  trust,  such  instrument  must  contain  no 
clause  coercive  of  creditors  to  release,  under  the  peril  of 
being  held  to  be  void.  The  mere  holding  out  inducements 
to  credi tot's  in  this  case  to  release  for  less  than  their  claims, 
upon  a  promise  to  prefer  them  in  an  assignment,  was  a 
I>erfectly  legitimate  mode  of  negotiation ;  the  creditor  had 
a  right  to  resist  them,  insist  on  his  legal  rights  and  pro-  • 
eeed  to  judgment  and  execution. 

"Those  who  signed  the  compromise  are  clearly,  therefore, 
not  at  liberty  to  complain,  aud  those  who  did  not,  have  no 
right  to  question  the  motive  of  the  preference,  so  long  as 
the  contract  to  give  it,  which  constituted  such  motive,  waa 
legal 
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*'  How  far  any  threats  used  (such  as  those  in  the  ease  of 
Oasherie  v.  Apple^  recently  decided  by  me  in  14  Abbotts' 
Pr.y  64)  to  those  who  did  not  sign,  as  distinguished  from 
mere  inducements,  and  afterwards  carried  out  by  it,  might 
affect  it,  it  ik  not  necessary  here  to  decide ;  no  such  threats 
are  established  by  the  evidence.  I,  therefore*  fully  concur 
in  the  views  of  Justice  Mason,  in  regard  to  this  assign- 
ment that  the  prior  compromise,  or  proposals  to  compro* 
mise,  did  not  invalidate  the  assignment,  and  I  doubt  very 
much  whether  they  would  have  done  so,  had  the  parties 
contemplated  an  assignment  when  such  compromise  was 
entered  into. 

'*  In  the  case  of  Spaulding  v.  Strang^  at  Special  Term,  in 
32  Barb.,  235,  the  judgment  in  which  has  since  been 
affirmed  at  General  Term,  the  Judge  at  Special  Term 
found,  as  a  question  of  fact,  the  assignment  and  agree-* 
ment  part  of  one  transaction,  and  the  Court,  at  General 
Term,  places  its  decision  upon  the  ground  that  they  are, 
therefore,  to  be  construed  as  parts  of  one  instrument.  The 
opinion  delivered  on  such  affirmance,  it  is  true,  contains 
some  views  adverse  to  those  hereinbefore  advanced,  and 
Buch»  as  I  think,  upon  more  full  examination,  there  may 
be  some  difficulty  in  finding  authority  for,  or  sustaining 
upon  principle,  but  they  do  not  affect  the  principle  involved 
in  this  case. 

''As  to  the  other  grounds,  I  do  not  find  sufficient  evi- 
dence of  a  secret  trust  by  Samuel  Graydon  for  the  defend- 
ants^in  the  purchase  of  the  notes  secure<l  by  assignment, 
m  any  agreement  by  which  such  notes  were  to  be  bought 
for  their  use.  All  the  sales  were  made  to  him  or  his  agents, 
and  the  money  paid  by  him.  There  is  nothing  in  the  law 
.  to  prevent  a  friend  or  relative  from  taking  out  of  the  hands 
of  less  lenient  creditors,  with  their  consent,  their  claims,  in 
order  to  give  indulgence  to  the  debtor;  the  parties  who 
sold  such  claims  do  not  complain,  and  no  other  can. 
There  was  no  agreement  proved  between  Samuel  Graydon 
and  his  brothers,  that  the  former  was  to  buy  the  claims  in 
question  for  the  benefit  of  the  latter,  who  were  merely  to 
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be  debtors  for  the  scims  paid  by  him,  a&d  anch  an  agree- 
ment must  be  established  by  sufficient  evidence  to  warrant 
the  concfasion  of  its  existence;  th^  mere  facts  of  the  rela- 
tionship of  the  parties,  and  the  subsequent  preference  in 
the  assignment,  would  not  be  sufficient,  even  if  the  active 
patticipaticxi  by  any  of  the  partners  of  Gray  don,  McOceery 
&  Oom  in  procuring  the  sale,  was  established ;  and  it  is  the 
subject  of  conflicting  evidence,  in  this  ease*  No  part  of 
the  price  paid  is  traced  to  that  firm ;  all  the  evidence  oon-r 
firms  the  fact  that  it  came  entirely  from  Samuel  Gray  don* 
If  this  be  so,  the  preference  of  Samuel  Graydon,  even  for 
the  full  amount  of  the  claims  bought  by  him,  would  be 
perfectly  legal;  while  the  language  of  the  assignment 
may  fairly  bear  the  interpretation  that  it  was  only  to 
secure  what  was  due  him,  so  that,  even  if  the  agreement 
had  been  merely  to  repay  him  what  he  had  paid,  the 
assignment  would  not  be  fraudulent  on  its  face,  or  beqome 
so  by  mere  proof  that  Samuel  Graydon  had  paid  less  than 
the  face  of  the  notes.  What  he  was  entitled  to  by  this 
assignment  may  be  the  subject  of  inquiry  by  the  assignees, 
in  maliiDg  distribution,  but  does  not  affect  the  validity  of 
the  instrument. 

'*  The  possession  by  Samuel  Graydon  of  assets  of  the 
firm  of  Graydon,  McOreery  &  Co.,  nominally  of  large 
amounts,  is  explained  by  affidavits  showing  they  were 
held  as  collateral  securities  for  his  liability  for  them,  and 
that  they  are  of  far  less  real  than  nominal  value. 

"  I  do  not  think  it  material  when  the  defendants  became 
aware  of  the  proceedings  of  Samuel  Graydon,  in  buying 
securities,  or  their  result,  until  some  creditor  took  away 
the  right  of  the  former  to  control  the  disposition  of  their 
property  among  their  creditors,  and  I  do  not  understand 
that  the  plaintiffs  in  this  case  signed  the  compromise 
agreement,  so  as  to  be  in  a  situation  to  complain  of  the 
preference  of  Samuel  Graydon,  although  not  a  confiden- 
tial creditor. 

''Although  not  disposed  to  subscribe  to  the  doctrine  that 
legal  fraud  in  an  assignment  is  not  such  a  fraud  as  to 
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autborize  an  attachment  or  arrest,  I  have  been  unable 
to  find,  on  the  face  of  the  assignment,  the  previous  com- 
promise with  other  creditors  of  the  defendants,  or  the 
purchase  of  the  debts  by  Samuel  Oraydon,  any  fraud. 
Nor  do  I  find  in  the  document  before  me  proof  of  any 
tlireats,  or  secret  trusts,  indicating  an  intent  to  defraud ; 
hence,  although  on  the  original  affidavits  the  orders  for  an 
attachment  or  an  arrest  may  have  been  proper,  the  facts 
now  before  me  satisfy  me  they  should  be  vacated  and  dis* 
charged. 

"  The  attachments  heretofore  issued  must,  therefore,  be 
discharged,  and  the  orders  of  arrest  vacated,  with  ten  dol- 
lars costs  to  the  defendants." 

The  order,  as  settled,  required  the  defendants  to  stipu- 
late not  to  sue  for  damages.  The  plaintiff  now  appealed 
from  the  orders  vacating  the  attachments  in  arrest,  and  the 
defendants  appealed  from  so  much  of  the  orders  as  re- 
quired them  to  stipulate. 

S.  Bainbridge  Smith,  for  plaintiffii. 

I.  The  question  is  not  whether  the  plaintiffs  have  estab- 
lished conclusive  evidence  of  fraud  against  the  defend- 
ants, but  it  is  sufficient  to  maintain  the  orders  of  arrest 
and  attachment,  if,  upon  the  whole  case  as  made  out  by 
the  affidavits  on  both  sides,  the  Court,  if  called  upon  to 
act  upon  the  application  as  res  nava^  would  grant  the 
orders.  If  it  would,  then  the  motion  should  be  denied. 
(See  cases  cited  under  §  205  of  Howard's  Code.) 

1.  If  the  assignment  is  fraudulent  and  void,  that  is,  of 
itself,  sufficient  to  sustain  the  attachments,  irrespective 
of  any  moral  fraud.  {Thayer  v.  Willet,  5  Bosw.,  344; 
Schlussel  V.  Willettj  34  Barb.,  615 ;  Belniont  v.  Lane^  22 
How.  Pr.,  365.)  The  head  note  to  this  last  case  is  wrong. 
It  gives  the  dissenting  opinion  of  Judge  Sutherland  as 
the  decision  of  the  case.  An  attachment  was  granted  in 
that  action,  on  the  ground  of  the  assignment  being  fraud- 
ulent and  void,  not  morally^  but  legally  fraudulent    An 
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appeal  was  taken,  and  the  order  was  affirmed*  (See  decisr 
ion  of  Allbn,  J.) 

2.  The  composition  agreement,  by  which  the  assignors 
coeroed  their  creditors,  and  the  threats  made  by  them,  and 
the  accomplishment  of  the  fraud  as  threatened,  involve  a 
moral  and  not  a  constructive  fraud. 

3.  The  Ooile  provides  that  ''  when  the  defendant  has 
removed  or  disi>osed  of  his  property,  or  is  about  to  do  so, 
with  intent  to  deixaud  his  creditors,"  he  may  be  arrested. 
(§  179,  sub,  6.) 

4.  It  is  not  necessary  to  go  to  the  extent  intimated  in 
the  opinion  of  the  C!ourt,  that  an  assignment  fraudulent 
on  its  face  would  be  a  ground  of  arrest,  (see  1  Duer,  669 ; 
Caldweirs  Case,  13  Abbotts'  Pr.,  405;)  but  it  i£^  contended 
that  the  assignment,  in  connection  with  the  facts,  estab- 
lish a  premeditated  fraud  by  the  debtors  upon  their  credit- 
ors. {SpavMing  v.  Strang,  32  Barb.,  235,  239.) 

6.  It  is  also  well  settled  that  a  party  must  in  all  cases 
be  held  to  have  intended  that  which  is  the  necessary  eon* 
sequence  of  his  own  acts*  {Dunham  v.  Waterman,  17  N. 
Y.  E.,  21.) 

*  II.  The  composition  agreement  and  tift  assignment 
being  one  and  the  same  transaction,  the  assignment  is 
rendered  fraudulent  and  void. 

1.  The  instruments  themselves  prove  them  to  be  one 
and  inseparable. 

2.  The  undisputed  facts  in  evidence  establish  it 

3.  The  assignment  is  fraudulent  and  void  upon  princi-* 
pie  and  authority.  {Spaidding  v.  Straa^j  32  Barb.,  237; 
affirmed  at  General  Term,  36  Id.,  310.) 

4.  If  the  assignment  is  void  as  to  any  of  the  creditors, 
it  is  void  as  to  all.  An  assignment  void  in  part  is  void  in 
toto.  Gould  it  be  enforced  as  to  some  and  set  aside  as  to 
others  ? 

5*  A  threat  on  the  part  of  a  debtor  to  dispose  of  his 
property  illegally,  is  sufficient  ground  to  sustain  an  order 
of  arrest  against  his  person  and  warrant  of  attachment 
against  his  property ;  but  the  perpetration  of  the  fraud  so 
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threatened  woald,  it  would  seem,  mitigate  the  offeuse  and 
afford  grounds  sufficient  to  vacate  the  orders  based  up<m 
such  threats. 

Ill*  The  preference  given  by  insolvent  debtors  must  not 
only  be  for  an  honest  debt,  but  the  preference  must  be 
honestly  made.  This  principle  does  not  impugn  the  right 
of  a  debtor  to  prefer  one  creditor  to  another.  The  undis- 
puted facts  show  that  the  preference  given  by  the  assign** 
ors  to  Samuel  Graydon  was  not  made  in  good  faith  or  for 
an  hooest  purpose. 

1.  An  honest  debt  is  not  sufficients  {Waterbury  v.  Siur* 
tevant,  18  Wend.,  353;  Crary  v.  Spra^ue^  12  Id.,  41; 
BmU  V.  Guernsey^  S  Johns.,  446 ;  Orover  v.  Wdkeman,  11 
Wend.,  201,  and  cases  cited;  White  v.  Graves^  7  J.  J. 
Marsh,  623.) 

2.  The  preference  by  the  assignors  to  Samuel  Graydon 
was  a  dishonest  preference,  a  scheme  concocted  between 
them  to  defraud  the  creditors  of  the  assignors.  (Boberts 
on  Fraud.  Con.,  189.) 

lY.  The  facts  of  this  case,  unexplained  as  they  are,  pre- 
sent in  themselves  almost  conclusive  evidence  of  a  secret 
trust  existihg^  between  the  assignors  and  the  preferred 
creditor,  and  such  would  render  the  assignment  fraudulent 
and  void.  (2  K.  S.,  136,  %  1.) 

1.  The  Court  will  infer,  from  certain  facts  and  circnm- 
stances,  a  secret  trust  between  the  parties.  {Turyjfufs  Com, 
1  Smith's  L.  0.,  1 ;  BvMer  v.  Stoddard,  7  Paige,  163;  Ander- 
80H  V.  Futter,  1  McMulIan's  Eq.,  27.) 

2.  Fraud  may  be  established  from  facts  and  circnm- 
stances  which  may  be  trivial  in  themselves,  but  decisive 
evidence,  in  the  given  case,  of  a  fraudulent  design.  (2 
Kent's  Oom.,  484;  Waterhury  v.  Sturtetant,  18  Wend., 
863 ;  1  Story's  Bq.  Jur.,  §  378 ;  Eaine  v.  Weigley,  22  Penn. 
E.,  179-183.) 

3.  And  above  all,  why  was  Samuel  Graydon  preferred 
for  notes  subsequently  purchased  at  a  great  discount,  and 
in  violation  of  the  composition,  if  there  were  not  a  seerst 
understaudiug  between  him  and  the  debtors  ? 
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John  JE.  FarsonSj  for  defendants. 

L  The  ground  upon  which  the  plaintiffs  charge  fraud  is, 
that  the  composition  agreement  and  assignment  are  one 
and  inseparable,  and,  construed  togethe;*,  bring  the  case 
within  the  principle  laid  down  in  Or  over  v.  Wakeman,  (11 
Wend.,  187,)  and  ot)ier  similar  cases. 

1.  The  only  persons  coerced  or  who  can  claim  to  have 
been  injuriously  affected  by  that  instrument,  are  those 
who,  by  signing  it,  have  reduced  their  debts  from  100  cents 
to  50  cents  on  the  dollar ;  and  those  persons  do  not  com- 
plain. These  plaintiflb  are  not  of  the  number.  The  statute 
only  avoids  alleged  fraudulent  instruments  as  against  the 
parties  defrauded.  (2  B.  S.,  137^  ^  1 ;  Id.,  135,  ^  1.) 

2.  So  far  as  the  plaintiffs  are  concerned,  they  are  directly 
benefited  instead  of  injured  by  that  compromise.  The 
indebtedness  of  Graydon,  McOreery  &  Co.  being  reduced 

*  by  half  the  whole  amount  subscribed  to  the  compromise, 
the  dividend  to  the  plaintiffs  from  their  assets  must  be 
proportionably  increased. 

3.  Alleged  fraudulent  acts  of  the  assignors  before  and 
followed  by  an  assignment,  itself  not  fraudulent,  cannot 
sustain  an  order  of  arrest  or  attachment  on  the  ground  of 
fraud  in  the  assignment  as  established  by  such  precedent 
acts.  {Bdmont  v.  Lane,  22  How.  Pr.,  365.) 

4.  Passing  these  considerations,  however,  the  defend- 
ants say  that  the  compromise  agreement  could  not,  nor 
could  any  representations  made  by  defendants  to  obtain 
signers  to  it,  affect  the  validity  of  the  assignment. 

Two  or  more  instruments  may  be  construed  together 
as  forming  part  of  and  together  constituting  one  instru- 
ment: 

1.  When,  as  was  the  case  in  Spaulding  v.  Strang ^  (32 
Barb.  8.  0.,  235,)  the  instruments  are  connected  together 
by  references  in  one  to  the  other.  {Jackson  v.  Parkhurstj 
4  Wend.,  374 ;  Jackson  v.  Eansonij  18  Johns.,  107.)    ^ 

2.  When,  and  it  is  the  only  other  case,  they  are  executed 
at  the  same  time,  between  the  same  parties,  in  relation  to 
the  same  subject  matter ;  that  is  to  say,  when  each  iustru- 

Boflw.— Vol.  X.        81 
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meat  forms  part  of  one  single  transaction,  carrying  into 
effect  a  single  original  intention,  embracing  one  undivided 
contract,  consisting  in  the  various  instruments.  {Bawson 
V.  Lampman,  1  Seld.,  461 ;  Jackson  v.  McKenny^  3  Wend,, 
233 ;  Stow  v.  Tifft,  15  Johns.,  458 ;  Jackson  v.  Dunshagh^ 
1  Johns.  Cas.,  98.) 

II.  The  evidence  does  not  sustain  the  charge  that  Samuel 
Graydon  purchased  the  notes  under  an  arrangement  that 
he  should  be  preferred  for  defendants'  benefit. 

III.  The  defendants  being  legally  indebted  to  Samuel 
Oraydon,  could  prefer  him  to  the  full  amount  of  the  pur- 
ohased  notes,  as  well  as  they  might  have  preferred  the 
sellers  of  the  notes. 

IV.  The  orders,  so  far  as  they  discharge  the  aireets  and 
attachments,  should  therefore  be  affirmed,  with  costs  to 
defendants'  attorneys ;  but 

y.  So  much  of  the  orders  as  deprives  the  defendants  of* 
an  action  for  damages,  should  be  reversed. 

By  the  Oouet — Bosworth,  Oh.  J.  Since  the  appeals 
in  these  cases  were  argued,  a  copy  of  the  assignment  of 
Graydon,  McOreery  &  Go.  has  been  submitted  to  the  Court, 
by  the  written  consent  of  the  attorneys  of  the  parties. 
The  Court  is  now  in  a  condition  to  consider  the  provisions 
of  the  assignment  by  looking  at  them  as  actually  written, 
instead  of  being  obliged  to  construe  the  allegations  iu  the 
affidavits  to  ascertain  the  terms  or  legal  effect  .of  such 
provisions. 

The  assignment  is  not  invalid  by  reason  of  anything 
api>eariug  on  its  face,  of  which  these  plaintiffs,  who  are 
creditors  of  the  firm,  can  complain.  The  assignment 
devotes  all  of  the  assigned  property  to  the  payment  of 
the  debts  of  the  firm,  in  the  order  specified  in  schedules 
annexed  to  the  assignment. 

The  fact  that  some  of  the  creditors  of  the  firm,  who  are 
provided  for  in  schedule  B,  had  previously  signed  the 
"  agreement  of  compromise,"  (so  called,)  by  which  they 
agreed  to  take  fifty  per  cent  of  the  amount  due  to  them,  in 
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satisfaotioQ  of  the  whole  amount  of  their  demands,  pro- 
vided the  assignors,  if  they  should  find  it  necessary  to 
make  an  assignment  of  their  property,  should  ** secure 
the  payment  of  the  said  fifty  i)er  cent,"  "  by  preference 
in  such  assignment,  (after  confidential  debts,)"  does 
not  tend  to  show  the  assignment  to  be  fraudulent.  The 
assignment  does  not  profess  or  purport  to  secure  such 
creditors  next  after  confidential  debts,  Samuel  Graydon 
is  preferred  for  the  amount  justly  owing  to  him  upon  the 
promissory  notes  which  he  held,  amounting  to  about 
$86,675.51,  all  of  which  he  purchased  at  a  large  discount, 
and  principally  after  said  compromise  agreement  wns 
signed.  He  is  preferred  to  every  creditor  named  in  schedule 
B,  who  signed  the  compromise  agreement,  and  such  notes 
cannot  be  regarded  as  a  confidential  debt,  within  the 
meaning  of  the  comi)romise  agreement 

Hence,  in  respect  to  the  debts  named  in  schedule  B,  the 
creditors  who  signed  the  compromise  agreement  are  not 
preferred  next  after  confidential  debts,  and  the  assignors 
are  not  in  a  condition  to  claim  that  they  are  entitled  to 
enforce  the  compromise  agreement  and  to  be  released  from 
all  debts  owing  to  the  creditors  who  signed  it,  in  the  event 
of  their  realizing  from  the  assigned  property  fifty  per 
cent  of  their  debts. 

If  the  assigned  property  should  produce  sufficient  to 
I>ay  the  debts  named  in  schedule  B,  in  full,  the  creditors 
owning  theqi  will  be  entitled,  fi)r  aught  that  appears  in 
the  papers  before  us,  to  retain  the  whole  amount ;  and, 
probably,  for  the  reason  that  the  assignors  did  not  consider 
that  the  assignment  was  so  made  as  to  enable  them  to 
claim  any  benefit  from  the  compromise  agreement,  they 
provided  for  the  payment  of  the  debts  owing  to  such  cred- 
itors, in  full,  provided  the  assigned  estate  should  be  suffi- 
cient to  pay  in  full. 

In  this  view  there  is  no  ground  for  suggesting  that  a 
provision  was  made  to  pay  them  in  full,  while  securing 
payment  of  fifty  per  cent  would  extinguish  the  whole 
demands,  with  iutent  to  secure  to  themselves  or  withhold 
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from  their  other  creditors,  enough  of  the  assigned  prop- 
erty to  satisfy  the  other  fifty  per  cent,  or  so  much  of  it  as 
the  property  might  be  sufficient  to  pay. 

The  notes  purchased  by  Samuel  Qraydon,  being  jast 
debts,  the  assignors  might  lawfully  direct  them  to  be  paid 
in  full,  and  in  such  order  of  priority  to  they  chose  to 
designate,  although  purchased  at  a  discount. 

The  papers  before  us  do  not  justify  the  conclusion  that 
the  notes,  in  respect  to  which  Samuel  Oraydon  is  prefe^ 
red  were,  or  that  any  of  tliem  were,  bought  by  him  in 
ti*ust  for  the  assignors,  or  that  they  were  fraudulently  pre- 
ftrred  in  the  assignment  for  the  use  and  benefit  of  the 
assignors,  or  either  of  them. 

The  orders,  in  both  of  these  causes,  should  be  aflSrmed, 
with  costs. 

BoBERTSOK,  J.  Upon  a  re-examination  of  these  two 
cases,  I  have  not  found  any  reason  to  change  my  views 
expressed  >t  Special  Term,  nor  has  anything  been  ad- 
vanced sufficient  to  change  them.  Some  new  objections 
have  been  started  to  the  assignment  in  controversy,  which 
require  examination.  But,  in  examining  them,  I  propose 
to  overlook  any  other  evidence  of  fraud  than  the  supposed 
compromise  agreement  of  March  7th,  1861,  the  assign- 
ment itself,  and  any  supposed  inducements  to  some  of  the 
creditors  of  the  assignors,  but  not  to  the  plaintiff  in 
either  action.  ^ 

These  objections  are  redodble  to  three : 

I.  A  supposed  omission,  in  the  assignment,  to  provide 
at  all  for  one  half  of  the  debts  preferred  in  schedole  B, 
annexed  tbereto. 

n.  A  failure  to  provide  for  individual  creditors  of  the 
assignors,  although  individual  property  passes  undw  its 
provisions. 

III.  Th«  employment,  by  Qraydon,  McOreery  &  Co., 
of  either  the  assignment  or  previous  threats  to  coeree 
some  of  their  creditors  (not  including  the  plaintiffs  in 
•either  action)  into  a  surrender  of  i>art  of  their  demands. 
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The  plaiotiffs  do  Bot  claim  to  be  creditors  of  the*  mem- 
bers of  the  firm  of  Orajdou,  McOreery  &  Oo.  individu- 
ally, or  to  be  among  those  preferred  in  the  schedule 
annexed  to  the  assignment  They  were  neither  the  dupes 
of  a  promise  of  preference  if  they  would  release  half  their 
claims,  nor  the  victims  of  a  threat  to  be  postponed  if  they 
would  not.  They  place  their  right  to  set  aside  the  assign- 
ment upon  the  injury  done  by  it  to  others.  If  they  have 
any  right  to  avoid  the  assignment,  it  must  be  either  under 
the  statute  which  makes  transfers  for  the  use  of,  or  in 
trust  for,  the  assignor  void,  as  against  both  subsisting  and 
subsequent  creditors,  (2  B.  S.,  135,  ^  1,)  or  that  which 
makes  an  assignment,  with  intent  te  defraud  any  one, 
void  as  against  the  person  intended  to  be  defrauded.  (2  £• 
S.,  137,  §  1.) 

The  omission  of  either  creditors  or  property  in  an  assign- 
ment for  the  benefit  of  creditors  to  trustees,  has  never  been 
held  to  make  it  ipso  facto  void  upon  the  ground  of  an 
intent  to  hinder,  delay  and  defraud  creditors,  but  solely 
upon  the  ground  of  its  creating  a  trust  for  the  assignor. 
In  Carpenter  v.  Underteoodj  (19  N.  T.  B.,  520,)  in  the  Court 
of  Appeals,  it  was  held  that  the  mere  omission  of  some  of 
the  debtor's  property,  did  not  make  the  assignment  void. 
And  it  is  doubted  whether  the  omission  of  some  of  the 
credit'Ors,  from  an  assignment  by  their  debtor,  makes  it 
void,  unless  it  purport  to  convey  all  his  property.  (Dor&- 
mus  V.  Lewis,  8  Barb.,  124 ;  Bishop  v.  Halsey,  3  Abbotts' 
Pr.,  400.) .  There  is  no  fraudulent  intention  to  be  inferred 
from  failing  to  provide  for  all  of  a  debtor's  creditors  in  an 
assignment,  or  omitting  to  transfer  any  of  bis  property. 
His  interest  under  the  assignment,  or  his  omitted  property, 
can  always  be  reached  by  execution  or  a  creditor's  action. 
(Leitch  V.  Hollister,  4  N.  Y.  B.,  211.)  The  doctrine  has 
been  principally  discussed  in  cases  where  a  provision  was 
made  for  the  return  of  any  surplus  to  the  assignor  after 
paying  debts.  It  is  true,  in  Barney  v.  Griffin,  (2  Oomst., 
[2  N.  Y.,]  365,)  in  the  Court  of  Appeals,  the  omission  to 
provide  for  some  creditors  in  the  assignment,  and  a  pro-  ' 
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vision  *for  the  return  of  the  surphis  to  the  assignor,  was 
held  to  be  a  fraud,  but  only  as  to  the  creditors  not  pro- 
vided for,  because  the  property  was  placed  beyond  the 
reach  of  executions  in  the  hands  of  men  not  accountable 
to  them,  and  npon  a  trust  in  part  for  the  benefit  of  the 
debtor.    The  omission  was  not  held  to  be  of  any  avail  as 
to  persons  provided  for.    The  doctrine,  however,  of  that 
ease,  was  more  than  questioned  in  Curtis  v.  Leavitt,  (15 
N.  Y.  R.,  176,)  where  the  assignment  contained  the  same 
provisions.    In  that  case,  Justice  Oomstock,  in  delivering 
the  opinion  of  the  Court  of  Appeals,  and  commenting  on 
the  case  of  ^tfrncy  V.  Griffin ^  points  out  the  true  distinc- 
tion.   He  says:    '^A  particular  provision  may  be  simply 
"  void  or  inoperative,      •      •      and  others  good.    This  is 
"the  true  rule,  where  the  question  arises  upon  a  statute, 
"simply  declaring  voldness,  unless  the  declaration,  in  the 
"strictest  terms,  embraces  the  whole  instrument.    Trusts 
"in  personal  estate  for  the  use  of  the  person  who  creates 
"them,  are  not  illegal  or  criminal,  unless  they  are  made 
with  fraudulent  motives.   In  themselves,  they  are  entirely 
innocent.    They  are  simply  declared  inoperative  and 
"void  as  to  creditors."     He  then  proceeds  to  ask  the  ques- 
tion, whether  it  is  a  necessary  construction  of  the  statute 
that  valid  trusts  must  fail,  because  in  the  same  convey- 
ance there  is  an  innocent  one  void,  where  the  superior 
rights  of  creditors  are  concerned? — and  answers  that  it  is 
not ;  that  "a  single  deed  may  have  ' s,  conveyance^  a  ^trans- 
^^fer^  or  an  ^assignmenV  upon  a  valid  trust,  and  another 
"  upon  a  void  one.    The  terms  used  do  not,  by  inevitable 
"construction,  apply  to  the  instrument,      •       •       they 
"are  satisfied  by  applying  it  to  the  inoperative  provision." 
He  then  cites  the  case  of  Doe  v.  Pitclier^  (6  Taunt.,  363,) 
upon  a  statute  similarly  worded,  which  is  directly  in  points 
In  that,  GiBBS,  Oh.  J.,  said;    "I  cannot  find  any  words 
in  the  act  to  make  the  whole  deed  void."    I  may  also  add, 
that  the  statute  in  question  makes  the  transfer  void,  not 
only  as  to  existing  but  even  subsequent  creditors,  so  that 
the  right  to  avoid  it  might  be  acquired  subsequently.    To 
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make  the  whole  instrument  void  in  suck  case,  would 
enable  the  debtor  to  perpetrate  a  fraud  upon  the  creditors 
already  secured  by  incurring  new  debts.  I  do  not  see 
why,  ou  the  same  principle,  every  assignment  in  trust,  at 
least  where  there  is  a  possibility  of  a  surplus,  could  not  bo 
avoided  by  the  debtor  by  acquiring  new  creditors,  and  yet 
it  is  held  not  to  be  capable  of  being  done  so.  {Wintifigham 
V.  Lefoy,  7  Oow.,  735 ;  :Ely  v.  Cook,  18  Barb.,  612.)  That 
the  framers  of  the  statute  did  not  put  a  trust  for  the  use 
of  the  assignor  upon  the  footing  of  a  fraud,  is  evident  from 
their  deeming  it  necessary  to  make  a  separate  provision,  to 
render  assignments  with  intent  to  defraud  creditors  or  any 
person  void.  (2  B.  S.,  131,  ^  1.) 

If  the  case  of  Barney  v.  Griffin  {iibi  sup.)  is  to  be  under- 
stood as  placing  the  decision  upon  the  ground  that  the 
assignment  refeiTcd  to  in  it  was  void  under  the  statute 
against  frauds,  (2  B.  S.,  137,  ^  1,)  it  is  contrary  to  the  whole 
current  of  authority,  which  makes  it  only  voidable  under 
that  against  trusts  for  the  use  of  the  assignor.  (HendricJcs 
V.  Walden,  17  Johns.,  438;  Goodrich  v.  Doivns,  6  Hill,  438; 
Strong  V.  Skinner,  4  Barb.,  646;  Hooper  v.  Tuckernan,  3 
Sandf.,  311 ;  Leitch  v.  Hollister,  4  N.  Y.  E.,  [4  Comst.,]  211.) 
In  Leitch  v.  Honisier,'{iibi  sup.,)  an  assignment  was  held  to 
be  good,  with  the  same  provisions,  simply  because  no 
trustee  intervened.  I  may  further  remark  that  neither  in 
Barney  v.  Griffin,  nor  in  any  of  the  cases  last  cited,  was 
the  assignment  set  aside  at  the  instance  of  the  parties 
secured  by  it. 

But  even  if  the  omission  of  any  creditor  formed  good 
cause  for  setting  aside  the  assignment  in  question,  as 
being  made  with  a  fraudulent  intent  under  the  second 
provision,  (2  B.  S.,  137,  ^  1,)  the  plaintiffs  are  not  in  a 
position  to  avail  themselves  of  such  objection,  because 
they  were  not  the  persons  intended  to  be  hindered,  delayed 
and  defrauded  as  provided  in  the  statute.  That  is  a  per- 
sonal privilege  of  which  no  one  can  avail  themselves, 
except  the  persons  defrauded  or  privies  with  them.  But 
it  is  urged  that  the  assignors,  by  subjecting  their  pro- 
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perty  to  the  nncertAinty  of  the  action  of  the  creditois 
preferred  for  one  half,  committed  a  fraud  on  their  other 
creditors,  which  entiUea  any  of  the  latter  to  set  it  aside. 
If  this  be  sOt  as  matter  of  law,  it  is  very  plain  that  the 
qualification  in  the  statute  of  the  parties  who  could  avoid 
such  assignment  is  superfluous  and  unmeaning,  because, 
in  fact,  it  would  amount  to  rendering  an  assignment 
fraudulent  as  to  one  creditor  equally  so  against  all ;  and 
the  change  of  phrase  from  that  in  the  section  prohibiting 
trusts  (2  B.  S.,  135,  ^  1)  would  be  unaccountable.  Sudi 
a  construction  of  the  statute  clearly  should  be  avoided, 
if  it  can  be  so,  by  giving  effect  to  every  word.  But  this 
is  not  the  only  difficulty  to  which  such  constructiou  gives 
rise. 

The  term ' '  void ' '  in  the  statute,  of  course  means  only  void- 
able. {A}iderson  v.  MoberUt  18  Johns.,  515.)  The  only  per- 
sons whom  it  was  intended,  in  fact,  to  prejudice,  may 
confirm  it.  {Hone  v.  Henriquez^  13  Wend.,  240;  MUls  v. 
Argaiy  6  Paige,  577;  Latvian  v.  Levy,  2  Edw.,  197.)  UntU 
they  complain,  all  acts  done  under  it  are  valid.  (Robinson 
V.  Stewartf  10  N.  Y.  E.,  189.)  If  the  omitted  creditors  had 
assented  to  the  present  assignment,  the  present  plaintifb 
would  have  been  barred.  The  statute,  therefore,  operated 
to  give  a  right  of  election  to  the  party  injured,  to  confirm 
or  reject  the  assignment,  if  he  assented  to  it,  or  ceased  to 
be  a  creditor  by  discharging  his  debt;  if  there  were  none 
such  left  to  be  injured,  the  assignment  would  clearly  not 
be  executed  to  injure  any  one  bearing  the  character  of 
creditor.  There  is  no  reason  why  the  words  of  the  statute, 
^^persons  so  hindered^  delayed  or  defraudedj^^  should  not  be 
Confined  to  their  plain  and  natural  sense,  as  meaning 
those  affected  directly  by  the  execution  of  the  instrument 
itself,  and  not  by  the  possibility  of  iujury  by  the  possible 
attempts  of  a  third  person  to  set  it  aside.  The  intent  to 
hinder  or  defraud,  aimed  at  by  the  statute,  is  only  that 
existing  at  the  time  of  the  assignment  and  embodied  in 
its  execution,  the  effect  of  which  was  only  to  be  prevented 
by  a  new  conveyance  free  from  the  same  vice,  {Messonnier 
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T.  Eawman^  3  Johns.  Gh.,  3;  Murray  v.  Sigffs,  15  Johns., 
571 ;  Hone  v.  Wooheg,  2  Edw.,  289,)  aud  not  one  to  be  injiiri- 
oos  or  harmless  at  the  election  of  parties  other  than  the 
assignor.  If  it  were  an  intent  to  defraud  one  set  of  credit- 
ors, it  could  not  be  waived  by  another.  K  the  persons 
intended  to  be  defrauded,  ceased  to  be  creditors,  or  assented 
to  the  assignment,  there  would  be  no  one  prejudiced  by*it» 
and  others  could  not  avail  themselves  of  an  extinguished 
possibility  to  overthrow  the  assignment  by  the  fiction  of 
an  intended  fraud  in  law.  * 

If,  however,  those  whom  there  was  no  desire  or  attempt 
to  defraud,  could  avail  themselves  of  this  supposed  fVaud 
in  law  to  defeat  the  assignment,  they  could  deprive  those 
whom  there  might  be  an  attempt  to  defraud  of  all  right  of 
electing  to  confirm  it,  a  right  which  the  statute,  as  inter- 
preted judicially,  intends  to  leave  them.  If  the  doctrine 
of  probabilities' is  to  be  taken  into  consideration,  the  right 
and  possibility  of  confirming  are  as  much  elements  of  it 
as  that  of  overthrowing.  It  would  be  extraordinary  if  a 
statute  which  plainly  intended  to  leave  a  right  of  election, 
should  be  construed  so  as  to  take  it  away,  which  it  would 
do  if  every  creditor  had  a  right  to  assail  the  assignment, 
whether  intended  to  be  prejudiced  by  it  or  not.  If  there 
is  any  injury  to  arise  from  delay  in  exercising  such  right, 
possibly  the  party  to  be  prejudiced  may  compel  its  exer- 
cise. But  there  is  no  such  injnry;  the  creditor  who  fears 
an  attack  from  a  defrauded  creditor  on  the  assignment, 
can  obtain  a  judgment,  issue  execution,  file  a  creditor's 
complaint,  and  put  himself  on  an  equality.  Even  com- 
pelling an  election  is  entirely  different  from  breaking  up 
the  assignment  and  excluding  preferred  creditors  from  the 
benefit  of  their  preference,  because  only  part  of  their  debt 
was  secured. 

If  this  assignment  contained  the  provision  that  the  pre- 
ferred creditors  should  be  paid  one-half  their  debts  merely 
if  they  ratified  the  assignment,  that  would  not  enable 
others  to  avoid  it.    The  mere  addition  that,  after  paying 
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such  sums,  tbe  residue  should  be  applied  to  paying  other 
debts,  would  clearly  not  make  it  worse. 

Moreover,  the  question  of  intent,  as  to  the  two  classes 
of  creditors,  the  secured  and  not  secured,  would  become 
two  questions,  to  be  submitted  to  two  different  tribunals, 
one  being  of  law  and  the  other  of  fact  The  intent  to 
defraud  the  omitted  creditors  would  be  one  of  fact.  Bnt 
that  being  once  established,  the  intent  to  defraud  the 
secured  creditors  by  making  an  assignment  which  could 
be  overthrown,  would  be  a  question  of  law  solely.  This 
would  create  two  diflferent  intents  affecting  two  different 
sets  of  creditors,  one  a  question  of  fact  and  the  other  of 
law,  to  overthrow  the  assignment  in  such  case.  I  do  not 
think  the  statute  intended  that  result. 

Other  considerations  might  be  suggested  to  show  the 
injustice  which  this  doctrine  would  work,  particularly  in 
such  a  case  as  this.  Here  the  creditors  preferred,  for  one- 
half  of  their  debts,  in  whose  exclusion  is  admitted  to  be 
the  only  meritorious  cause  for  avoiding  the  assignment, 
bnt  who  have  shown  no  desire  to  accomplish  such  a  result, 
as  well  as  all  other  creditors,  are  to  be  postponed  to  the 
claims  of  the  eager  plaintiffs,  who  propose  to  mount  on 
the  shoulders  of  the  former  to  carry  off  the  assets  of 
Graydon,  McOreery  &  Co.,  but  to  give  them  no  share 
of  the  bootv. 

It  is  no  light  objection  to  the  validity  of  the  principle 
contended  for,  that  in  none  of  tbe  cases  before  any  of  the 
Courts,  in  relation  to  assignments  where  the  question 
could  have  arisen,  has  any  counsel  been  bold  enough  to 
advocate  it,  and  no  allusion  has  been  made  to  it  by  any 
Court.  This  Court  at  General  Term,  in  a  recent  case, 
{Morrison  v.  Attcell,  9  Bosw.,  503,)  joined  with  me  in  lay- 
ing down  the  proposition,  that  no  creditor  but  tho^ 
intended  to  be  defrauded  by  an  assignment  could  assail  it 
The  question  was  discussed  on  the  argument  of  that  case, 
but  the  Court  seem  to  have  deemed  it  too  plain  to  require 
many  reasons  in  support  of  the  decision.  Kothing  but 
the  most  profound  respect  for  the  opinions  of  my  brethren 


CASES  OP  PRAOTIOB,  &o.  651 

»  —  ■  ■  ■ 

Powers  tt  al  v.  Graydon  et  (d. 

who  differ  from  me  now,  could  have  induced  me  to  enter 
at  length  into  such  reasons,  which  were  then  fully  weighed. 

The  mere  statement  of  the  anomalies  arising  from  such 
a  doctrine  appear  to  me  sufficient  to  repel  it. 

The  power  of  availing  one's  self  of  an  int-ended  fraud  on 
another  to  set  aside  an  instrument  in  one's  own  favor ;  of 
making  that  an  attempt  to  defraud  one's  self,  which  a 
third  person  can  render  perfectly  honest;  of  depriving 
a  third  person  of  a  right  of  election  given  by  statute, 
rendering  the  intent  of  an  instrument  dishonest  by  the 
possibility  of  its  avoidance  by  others;  and,  in  fact,  working 
through  others,  between  whom  and  one's  self  there  is  no 
privity,  by  means  of  their  rights  and  injuries  to  them,  is 
entirely  repugnant  to  all  legal  princii)les  applicable  to  any 
other  case. 

It  may  appear  almost  superfluous,  in  this  case,  to  have 
examined  tlie  principle  just  discussed,  since  the  assign- 
ment provides  that,  after  the  preferred  payments  are  made, 
"all  other  debts  and  liabilities  are  to  paid  pro  rata.^^ 
That  phraseology  is  much  stronger  than  even  that  in  Tay^ 
lor  V.  Stevens,  (7  How.  Pr.,  415,)  where  the  words  used 
were  "other  creditors,"  and  it  wa^  held  to  include  all 
debts.  Besides  which,  it  is  claimed  by  the  plaintiffs  that 
the  preferred  creditors  released  their  claims  by  assenting 
to  a  compromise.  It  is  also  very  plain,  that  the  applicar 
tion  of  the  individual  property  of  the  assignors  to  the 
'  payment  of  the  claims  of  the  plaintiff's  and  other  partner- 
ship creditors,  would  not  prejudice  them,  whatever  harm 
it  might  do  to  individual  creditors. 

It  is  also  worthy  of  notice,  that  there  is  no  evidence  in  this 
case,  either  that  the  assigned  estate  will  not  yield  fifty  per 
cent  on  all  the  claims  as  well  as  the  preferred,  or  that 
there  are  any  individual  creditors  of  the  assignors.  But 
I  cannot  subscribe  to  the  principle  that  the  assignment  is 
void  for  omitting  any  creditors.  If  it  is  void  only  upon 
the  ground  that,  by  that  means,  it  created  a  trust  for  the 
assignors,  the  attachments  and  orders  of  arrest  must  be 
vacated,  because  they  require  fraud  to  sustain  them. 
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A  similar  auswer  is  to  be  found  to  the  charge  of  coer- 
cion of  their  creditors  by  the  assignors.  The  piaintifi^ 
never  were  coerced,  nor  was  any  attempt  made  to  coerce 
them  into  accepting  less  than  the  face  of  their  debt.  Their 
claims  still  remain  good,  and,  therefore,  there  was  no  intent 
manifest  on  the  face  of  the  assignment  and  compromise  to 
defraud  them.  The  assignors  had  a  perfect  right  to  prefer 
the  creditors  in  schedule  B  for  the  whole  of  their  claims. 
The  only  complaint  now  made  is,  that  they  were  preferred 
for  only  half,  in  consequence  df  yielding  to  a  threat  not 
to  prefer  them  if  they  would  not  release  their  claim. 

As  I  understand  the  law,  it  leaves  to  a  debtor  the  i>er- 
feet  control  of  his  property,  subject  to  a  liability  to  be 
proceeded  against  personally,  for  the  violation  of  the  act 
abolishing  imprison nxent  for  debt,  and  to  an  attachment 
where  he  has  done  any  act  entitling  hts  creditors  thereto, 
so  long  as  a  creditor  has  not  obtained  a  lien  on  it.  Until 
that  time  he  may  dispose  of  it,  pay  any  one  or  more 
of  his  creditors,  and  procure  a  release  from  any  one  for  a 
sum  less  than  the  amount  of  his  claim,  or  make  an  agree- 
ment with  one  or  more  of  them  to  pay  a  certain  sum,  or 
divide  certain  property,  or  all  his  property,  among  them, 
provided  they  will  release  their  claims,  if  he  only  executes 
an  assignment  directly  to  them  as  security  for  any  specific 
sum  agreed  upon.  {Leitch  v.  Hollister,  ubi  sup.)  It  remains 
to  be  seen,  whether  the  intervention  of  an  assignee  between 
the  creditors  and  debtor  makes  the  original  agreement,  as 
well  as  the  assignment,  void.  Because,  if  the  latter  be  a 
mere  performance  of  the  former,  both  must  be  void,  as 
illegal,  or  neither,  siuc«  the  debtor,  in  an  action  against 
him,  by  the  creditors  who  had  agreed  to  compromise,  to 
enforce  the  agreement  while  it  remains  in  fieri,  could  set 
up  the  illegality  of  the  assignment,  if  ther^  was  any,  as  a 
defense.  I  have  already  shown  that,  in  such  case,  the 
intervention  of  an  assignee  makes  an  assignment  void, 
only  when  and  because' it  creates  a  trust  for  the  assignor, 
and  not  because  it  proves  a  fraudulent  intent,  whit^h  would 
not  exist  if  it  had. been  directly  to  the  creditor.    The 
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existing  and  sabsequent  creditors,  agaiust  whom  the  stat- 
tute^  makes  such  an  assignment  in  trust  for  the  assignor 
void,  clearly  conld  not  be  the  parties  whom  it  was  intended 
to  secure,  unless  the  hindrance  or  delay  thereby  was  such 
as  brought  it  under  the  ofher  section  of  the  statute  affect- 
ing fraudulent  conveyances.  In  the  present  case,  the 
assignors  reserved  nothing  for  themselves,  and  admitted 
all  their  creditors  to  participate  in  a  distribution  of  ail 
their  proi>erty.  There  was,  therefore,  no  trust  reserved 
for  them,  or  evidence  of  fraud  on  the  face  of  the  assign* 
ment. 

If  the  face  of  the  agreement  of  compromise  be  taken 
into  view,  in  order  to  establish  a  fraudulent  intent  on  the 
assignment,  nothing  of  the  kind  will  be  found  in  it.  80 
far  as  it  has  any  bearing  on  the  assignment,  the  subscrib- 
ers to  it  mutually  agree,  on  receiving  one-half  of  their 
debts  in  a  certain  time,  to  discharge  the  whole,  whether 
they  should  receive  that  half  by  ^^ preference  in  anpussign'- 
mentf  or  otiier  general  disposition  of  praperty,^^  or  by 
collateral  securities  or  otherwise.  A  very  ordinary  form 
of  a  compromise  agreement,  as  not  even  an  assignment  to 
a  third  person,  is  mentioned.  There  is  no  agreement  con- 
tained therein  by  the  debtors,  to  make  such  assignment 
or  give  such  preference.  It  rests,  for  its  legal  obligation, 
not  on  any  consideration  proceeding  from  the  debtor,  but 
on  the  mutuality  between  the  creditors.  And  although 
an  assignment  is  mentioned  as  one  of  the  modes  of  secure 
ing  the  composition,  the  creditom  do  not  agree  to  disehcurge 
on  that  alone,  unless  they  should  receive  the  sum  specified. 
K  they  did  not,  they  remained  creditors  to  the  full  amount* 
Besides,  it  is  ui^ged  by  the  plaintiffs  themselves  that  the 
assignment  did  not  carry  otit  the  composition  agreement, 
because  Samuel  Oraydon  was  preferred  for  debts  which 
wore  not  confidential. 

There  is  no  evidence  of  the  mode  in  which  signatures 
were  obtained  to  such  agreement,  or  whether  any  threats 
were  made  to  the  subscribers  to  coerce  them  into  signing 
it    Indeed,  it  is  not  very  plain  whether  they  are  claimed 
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to  be,  by  reason  of  tbeir  signing  tbe  compromise  and 
being  preferred  in  the  afisignment,  yictims  of,  or  partici- 
pants in,  the  supposed  fraud,  coerced  into  surrendering 
part  of  their  claims,  or  aiding  their  debtors  in  fraudulently 
securing  half  their  claims  on  condition  of  relinquishing 
the  rest.  The  only  evidence  tending  that  way,  is  that  of 
Messrs.  Button,  Heiser,  Jr.,  and  Swift,  who  depose  that 
one  of  the  firm  (William  Graydon)  applied  to  them  to  make 
the  compromise,  which  they  declined.  Heiser  alone  testifies 
to  anything  like  a  threat ;  he  was  told  if  he  did  not  take 
the  offer,  he  would  get  nothing.  None  of  those  deponents 
signed  it.  Button  testified  that  the  application  to  him 
was  after  the  25th  of  April,  and  a  few  days  before  the 
assignment,  which  Graydon  declared  to  be  unavoidabla 
It  is  plain,  then,  that  none  of  the  plaintiffs  wei'e  coerced, 
nor  any  one  but  the  parties  to  the  compromise.  They, 
however,  do  not  complain,  but  entire  strangers  to  them 
propose  to  take  away  the  only  security  they  have  for  half 
of  their  debt,  because  they  yielded  to  the  inducement  held 
out  by  that  security  to  relinquish  the  other  half.  I  am 
unable  to  perceive  how  they  Avere  either  victims  or  accom- 
plices in  a  fraudulent  scheme. 

The  only  question  which  remains,  therefore,  is,  whether 
the  debtors  had  a  right  to  prefer,  in  the  assignment,  those 
creditors  who  compromised,  being  induced  thereto  by  the 
fact  that  they  had  agreed  to  accept  one-half  of  their  claims 
in  satisfaction  of  tbe  whole.  I  do  not  understand  that  in 
recognizing  the  right  of  a  debtor  to  make  preferences,  the 
law  undertakes  to  penetrate  into  the  motive,  farther  than 
to  see  that  it  be  not  an  intent  to  defraud  others.  A  debtor 
may  prefer  a  creditor  so  long  as  he  is  one,  becaose  be  is  a 
friend,  a  relative,  a  benefactor,  because  he  has  promised 
to  procure  an  employment  for  him,  secure  him  business, 
or  take  him  into  partnership,  or  even  pay  him  money,  pro- 
vided he  is  secured  only  for  the  difference  between  his 
debt  and  such  sum.  Suppose,  in  this  case,  the  creditors 
of  Graydon,  McOreery  &  Oo.  had  agreed  to  advance  them 
one-quarter  of  their  debts,  if  they  would  secure  three- 
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quarters  of  it  in  their  assignment.  Is  there  anything 
illegal  in  that,  so  long  as  they  are  masters  of  their  prop- 
erty, to  distribute  it  among  their  creditors  as  they  ])Iease  ? 
I  do  not  find,  in  the  leading  case  of  Orover  y.  Wakeman^ 
(11  Wend.,  201-203,  op.  Sutherland,  J. ;  S.  (7.,  1  Am. 
Lead.  Oas.,  76,)  or  any  subsequent  case,  any  principle 
militating  against  this  doctrine.  The  phrase  *' coercing 
creditors"  is  apt  to  mislead  us  as  to  the  reason  why  an 
assignment  is  void  which  excludes  from  its  benefits  all  who 
refuse  to  discharge  the  debtor.  In  Bellows  v.  Patridge^ 
(19  Barb.,  176,)  a  creditor  was  required  by  the  assignment 
to  surrender  certain  collateral  securities  or  lose  his  priority. 
Yet  it  was  held  to  be  within  the  legitimate  power  of  direct- 
ing preferences.  Gould  it  be  said  ibat  if  he  had  been 
required  to  relinquish  half  his  claim  or  lose  his  preference, 
instead  of  surrendering  his  securities,  he  would  have  been 
any  more  coerced  ?  The  true  reason  seems  to  be,  that  the 
assignment  itself  coerces  the  creditors  into  giving  a  benefit 
to  the  debtor;  in  fact,  procures  that  benefit  after  the 
debtor  has  parted  with  all  control  over  the  property,  and 
}'et  has  protected  it,  if  the  assignment  is  good,  against  the 
superior  vigilance  of  a  i)ursuing  creditor.  While  the  con- 
trol of  the  property  is  left  in  the  debtor's  hands  before 
judgment,  the  law  leaves  him  undisputed  master  of  its 
disposition ;  and  if  it  be  not  subject  to  an  attachment,  the 
law  must  be  presumed  to  have  intended  to  leave  him  so. 
There  was  no  diflicuUy  in  making  the  assignment  directly 
to  the  preferred  creditors  in  this  case,  and  yet  is  this  ren^ 
dered  any  more  fraudulent  by  having  an  assignee  ?  When 
the  assignment  in  this  case  was  executed,  all  coercion  was 
over ;  there  was  nothing  to  be  done  by  the  assignee  but 
to  distribute  the  assets  as  directed.  The  actual  coercion 
of  the  release  was  by  means  of  the  compromise,  or  the 
inducements  held  out  to  execute  it,  which  no  Oourt  would 
set  aside  merely  on  that  ground.  There  was  no  necessity 
afterward  for  either  threat  or  promise.  Indeed  if  the 
only  inducement  held  out  to  each  creditor  to  release,  was 
a  promise  to  prefer  in  the  assignment  for  one-half,  I  do 
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not  well  see  bow  such  promise  could  be  called  a  threat,  or 
its  coDsequenoes  coercion.  The  mere  power  of  withhold- 
ing  a  preference,  allowed  by  law,  would  be  safficient 
means  to  procure  a  signature  to  a  compromise.  Until 
the  law  takes  away  that  power,  I  cannot  perceive  that 
its  exercise  can  be  made  fraudulent,  although  for  the 
benefit  of  the  debtor,  still  less,  how  it  can  be  said  to 
defraud  those  upon  whom  it  has  never  been  tried.  A 
general  assignment  for  the  benefit  of  all  creditors  who 
shall  release  the  debtor,  attacks  every  creditor,  and  he 
who  prosecutes  his  claim  to  judgment  is  excluded  from 
all  participation,  while  only  those  receive  anything  who 
release.  Such  a  result  makes  the  instrument  itself  operate 
to  hinder  and  delay  creditors  if  sustained,  because  until  it 
was  determined  who  was  to  receive,  there  could  be  no 
distribution;  besides  being  itself  a  threat  to  tliose  who 
did  not  release,  that  they  should  receive  nothing.  It  is  the 
instrument  of  transfer  in  such  case  that  is  declared  void ; 
but  there  is  nothing  to  prevent  the  debtor  himself,  while 
he  has  control  of  his  property,  from  promising  to  secure  a 
creditor  for  any  sum  as  a  composition  of  his  debt,  even  if 
by  an  assignment  to  a  third  person.  Kor  is  the  ccmtrol  of 
his  property  to  be  taken  from  him  by  attachment  or 
injunction,  in  consequence  of  such  promise,  whidi  is  not 
one  of  the  causes  for  furnishing  those  provisional  remedies. 
But  I  do  not  propose  to  go  over  this  ground  any  more 
fully,  as  I  have  already  given  my  views  upon  it  at  Special 
Term. 

If  this  instrument  of  assignment  were  sought  to  be 
declared  void«  solely  because  it  contains  a  trust  for  the 
assignor,  and  not  because  it  is  made  with  fraadulent 
intent,  the  remarks  of  Judge  Comstook,  in  Curtis  v. 
Leavitty  (15  ]^.  Y.  E.,  123,  124,)  would  be  applicable, 
which  makes  the  part  declaring  such  trust  void,  leaving 
the  rest  to  stand ;  for  which  he  cites  Doe  v.  Pitcher^  (6 
Taunt.,  363,)  and  other  authorities.  But  the  difficulty  in 
such  case  would  be  to  determine  in  what  part  of  the  instru- 
ment the  debtors  have  secured  a  trust  for  themselves. 
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Their  discharge  is  rendered  necessary  in  consequence  of 
the  preference,  not  by  the  assignment,  but  by  a  different 
instrument,  made  two  months  before,  when  they  hoped  to 
procure  a  lease  of  all  their  creditors. 

The  argument  would  be  as  strong  against  the  assign- 
ment, in  this  case,  if  the  original  agreement  had  been  to 
release  the  debtors  on  their  executing  an  assignment  for 
the  benefit  of  all  creditors,  equally,  and  to  give  no  prefer- 
ences. That  would  equally  operate  to  coerce  the  creditors 
who  signed  it  into  giving  the  release.  The  fact  that  by 
the  instrument,  when  executed,  all  would  be  placed  on  an 
equality,  does  not  alter  the  fact  of  coercion.  If  every 
motive  which  a  failing  debtor  can  hold  out  to  his  creditor 
to  give  him  a  release  is  to  be  construed  into  coercion,  such 
debtor  must  in  vain  strive  to  escape  from  the  load  of  his 
debts  by  a  release. 

I  cannot  see  any  great  end  of  public  policy,  or  of  any 
particular  statutes,  to  be  attained  by  depriving  a  debtor 
of  the  power  of  procuring  a  release  from  any  or  all  of 
his  creditors,  by  giving  up  all  he  has  for  that  purpose,  so 
long  as  the  law  leaves  the  control  of  his  property  with 
him,  with  power  to  make  what  bargain  he  pleases  with  his 
creditors,  provided  he  ultimately  applies  all  his  property 
to  the  satisfaction  of  his  debts. 

I  am  aware  that  the  case  of  Spaulding  v.  Strang^  (32 
Barb.,  237,)  seems  to  hold  a  doctrine  opiM>sed  to  that  just 
laid  down.  But  that  was  put  upon  the  express  ground 
that  the  agreement  to  release  and  the  assignment  were 
found  at  Special  Term  to  be,  as  matters  of  fact,  one  instru- 
ment, executed  together  for  one  purpose,  and  they  referred, 
in  fact,  to  each  other.  It  did  not  appear  whether  the 
plaintiffs  in  that  action  had  not  been  threatened  by  the 
debtor,  and  were  not  in  other  ways  affected  by  the  assign- 
ment. I  should  not  feel  disposed  to  stretch  the  doctrine 
of  that  case  beyond  its  exact  circumstances,  from  which 
those  in  this  case  essentially  differ.  There  is  here  no  evi- 
dence, except  from  the  provision  in  the  compromise  itself, 
that  any  assignment  was  expected,  much  less  contemplat- 
Bosw.— Vol.  X.        S8 
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ed,  when  the  former  was  executed.  The  assignment  itself 
was  executed  without  any  concert  or  understanding  with 
the  creditors,  and,  construed  by  itself,  is  not  void. 

I  therefore  remain  of  the  opinion  tbat  the  order  at  Spe* 
cial  Term  was  right,  and  should  be  affirmed,  with  costs. 

MoNELL,  J.  For  the  purpose  of  examining  the  ques- 
tion, I  am  willing  to  assume  that  the  compromise  paper 
,and  the  assignment,  although  executed  two  montbs  apart, 
are  to  be  read  as  if  executed  at  the  same  time ;  as  being 
one  paper  and  having  the  same  effect  as  if  incorporated 
into  the  same  instrument 

In  this  view  it  is  claimed  that  the  assignment  is  void, 
as  being  intended  to  hinder,  delay  and  defraud,  &c.,  the 
creditors  of  the  assignors. 

In  sfapport  of  this  position,  the  case  of  Spaulding  y. 
Strang,  (32  Barb.  S.  0.,  235,)  decided  by  Mr.  Justice  Suth- 
erland, at  Special  Term,  and  since  affirmed  by  the  Gene- 
ral Term  in  the  first  judicial  district,  (36  Barb.,  310,)  is 
relied  on ;  and  if  tbat  case  can  be  sustained  upon  principle 
or  by  authority^  it  is  undoubtedly  decisive  of  this  case. 

Tbe  facts  were  very  similar  to  those  in  this  case.  A 
compromise  was  signed  by  certain  of  the  creditors  of  the 
assignors,  in  which  they  agreed  to  t-ake  fifty  per  cent  of 
their  debts,  and  providing  that  if  it  was  not  paid  in  eight- 
een months,  the  debtors  should  make  an  assignment  to  an 
assignee  named,  giving  a  preference  to  the  creditors  sign- 
ing the  compromise,  to  the  extent  of  fifty  per  cent  of  their 
debts,  they  agreeing  to  discharge  the  assignors  from  all 
liability  for  the  balance.  An  assignment  giving  this  pre- 
ference was  subsequently  made.  The  conclusion  of  the 
learned  Justice  was,  that  the  assignment,  viewed  in  con- 
nection with  the  previous  agreement,  on  its  face  was  fraud- 
ulent and  void ;  1st.  Upon  the  ground  tbat  the  assignors 
thereby  intended  to  reserve  or  secure  for  themselves  a  bene- 
fit; 2d.  That  the  whole  proceeding,  viewed  as  one  trans- 
action, was  an  attempt  to  coerce  the  creditors  to  enter  into 
the  compromise. 
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It  is,  perhaps,  proper  to  state,  as  distinguishing  the  case 
before  the  Court  from  Spauldin^i  v.  Strang^  that  it  is  dis- 
tinctly denied  by  all  the  defendants,  and  not  sustained  by 
the  plaintiffs,  that  in  soliciting  their  creditors  to  sign  the 
compromise,  they  used  any  threats  or  held  out  any  induce- 
ments other  than  those  contained  in  the  paper  itself.  In 
Spaulding  v.  Strang,  there  would  seem  to  have  been  evi- 
dence of  some  threats  or  coercion  used,  for  the  learned 
Justice  construes  their  acts  into  saying,  '*  sign  this  and 
you  will  get  half  your  debt,  but  if  you  do  not  sign  it,  you 
will  of  course  fall  into  the  third  class  and  get  nothing." 

The  cases  cited  as  sustaining  the  doctrine  intended  to 
be  estXblished  by  this  case,  are  Hyslop  v.  Clarke,  (14  Johns., 
458,)  Wakman  v.  araver,  (4  Paige,  23;  S.  C,  11  Wend., 
187,)  and  cases  in  the  Vice  Ghancellor's  Oourt  in  the  first 
district. 

Hyslop  V.  Clarke  was  the  earliest  case.  The  assignment 
provided  that  if  the  creditors  mentioned  in  the  schedule 
should  respectively  discharge  the  assignors,  they  should 
be  paid  in  full,  if  sufficient  for  that  purpose.  If  they 
refused,  the  trustees  were  to  hold  the  assigned  fund  and 
pay  it  to  such  creditors  as  the  assignors  might  thereafter 
appoint.  The  creditors  were  not  parties  to  the  assignment, 
and  had  nowhere  agreed  to  release  the  assignors.  The 
Court  say :  *•  One  object  evidently  was,  to  coerce  the  cred- 
itors to  acquiesce  in  the  terms  offered  them.  If  you  will 
release  your  debts  yon  may  participate  in  the  benefits  that 
may  result  /rom  this  assignment,  but  if  you  refuse,  we 
will  lock  up  our  property  indefinitely,  in  such  a  Way  that 
whether  you  ever  get  any  part  of  it,  shall  depend  upon  our 
will  and  pleasure." 

In  Searing  v.  Brinkerhoff,  (5  Johns.  Oh.,  329,)  the  assign- 
ment contained  a  condition  that  the  creditors  who  should 
receive  payments  "  should  seal  and  deliver  a  full  and  com- 
plete discharge  of  their  demands."  In  case  of  a  refusal 
to  sign  the  discharge,  there  was  a  resulting  trust  in  favor 
of  the  assignors.  The  Chancellor  says:  "A  power  of 
coercion  over  the  creditor,  with  the  reservation  of  sach 
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a  resulting  trust  to  the  grautee,  iu  case  the  coercion  should 
not  be  successful,  was  deemed  by  the  Supreme  Okmrtt  in 
Hpslop  v.  Clarke,  to  be  a  badge  of  fraud,  aud  not  a  fsdr 
and  lawful  assignment." 

The  case  of  Orover  v.  Wdkemany  (4  Paige,  23,)  affirmed 
by  the  Court  for  the  Correction  of  Errors,  in  11  Wend., 
187,  is  now  the  leading  authority  in  this  State,  invalidating 
assignment's  containing  a  coudition  of  release  by  the 
creditors.  Until  the  decision  of  this  case  the  law  was 
unsettled,  as  all  the  prior  cases  had  turned  more  or  less 
upon  other  and  controlling  points.  At  the  time  of  this 
decision  the  conflict  of  decision  in  the  local  Courts  of  the 
States  left  us  no  guide,  while  they  furnished  but  diln  rays 
of  light  upon  an  obscure  subject.  In  Massadiusetts,  "Sew 
Hampshire,  Pennsylvania,  Virginia,  South  Carolina,  Ala- 
bama aud  Bhode  Island,  assignments  containing  a  clause 
requiring  a  release  were  upheld ;  while  in  Ohio,  Missouri, 
Connecticut,  Maine  and  Illinois  they  were  held  to  be  void. 
(1  Am.  Lead.  Cas.,  94,  95.)  The  assignment  in  Wakem/on 
T.  Qrover  provided,  after  paying  creditors  named  in  class 
1,  to  pay  the  creditors  named  in  class  2,  or  to  such  of 
them  as  should,  within  three  months  atler  a  written  re- 
quest of  the  assignee,  agree  in  writing,  under  hand  and 
seal,  to  receive  such  portion  of  their  debts  as  could  be 
paid  out  of  the  surplus  avails  of  the  assigned  property,  in 
full  discharge  of  their  whole  debts  due  from  the  assignors. 
The  Chancellor,  in  4  Paige,  35,  says,  'Hhat  Orover  & 
Gunn,  knowing  themselves  to  be  insolvent,  have,  ficiihofiU 
Hie  concurrence  of  tlieir  creditorSy  made  a  voluntary  assign- 
ment  of  their  property  to  trustees  of  their  own  choosing, 
and  have  excluded  a  certain  portion  of  their  creditors  from 
any  participation  in  the  assigned  property,  unless  such 
ereditors  will  consent  to  come  in  aud  take  their  share  of 
the  surplus,  after  paying  the  preferred  creditors,  and  will 
discharge  the  assignors  from  all  further  liability,  whether 
their  debts  are  paid  or  not."  Again  he  says,  (p.  36,)  **  It  is 
settled  that  the  insolvent  has  the  right,  while  his  prapertif 
remains  in  his  own  hanis^  to  apply  the  same  to  the  pay^ 
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meat  of  one  creditor  in  preference  to  another."  When 
this  case  came  before  the  Court  of  last  resort,  it  received  a 
most  careful  consideration  and  yery  deliberate  decision. 
Bejecting  the  cases  in  the  different  States,  as  Avell  as  those 
in  the  Sapreme  Oonrt  of  the  United  States,  as  tending  to 
embarrass  rather  than  aid  the  Oourt,  that  tribunal  settled 
upon  principle  the  law  for  this  State,  and  it  has  since  been 
acquiesced  in  by  all  the  Courts. 

The  principle  thas  established  is,  that  snch  provisions 
render  assignments  void,  as  containing  a  condition  for  the 
benefit  of  the  assignors,  by  extorting  from  the  fears  and 
apprehensions  of  the  creditor,  an  absolute  discharge  of 
their  debts,  as  a  consideration  for  a  partial  dividen<l ;  that, 
in  doing  this,  the  debtor  perverts  the  power  of  making 
preferences  to  a  purpose  which  it  was  never  intended  to 
cover,  and  which  the  principles  on  which  the  right  to  give 
preference  is  fonnded  will  not  justify.  The  foundation 
upon  which  the  principle  rests  is,  that  it  is  an  attempt  at 
coercing  the  creditor  into  a  discharge  of  the  debtor;  that 
it  is  done  without  the  concurrence  of  the  creditor  and 
after  the  property  of  the  debtor  is  placed  beyond  the 
reach  of  the  creditor.  The  learned  Judge,  Sutftbrlaijd, 
who  delivered  the  opinion  of  the  Oourt  for  the  Correction 
of  Errors,  was  careful  to  place  his  decision  upon  the  ground 
of  coercion  and  there  being  no  consent  of  the  creditors ;  for 
he  expressly  recognizes  the  right  of  a  creditor  to  make  the 
best  bargain  he  can  with  his  creditor.  He  says,  (11  Wend., 
201,)  "  It  has  sometimes  been  said,  in  answer  to  this  view 
of  the  case,  that  there  is  nothing  immoral  or  unjust  in  a 
debtor,  in  embarrassed  circumstances,  and  who  is  unable 
to  ijay  all  his  debts,  making  the  hest  arrangement  in  his 
power  with  his  creditors,  and  giving  the  largest  dividend, 
or  the  whole,  to  those  who  will  settle  with  him  on  the  best 
terms;  and  if  he  can  do  this  while  he  retains  his  property 
in  his  own  hands,  there  is  no  reason,  it  is  said,  why  he 
should  not  be  permitted  to  do  it  under  the  cover  of  an 
assignment.  •  •  •  But  the  case  is  materially  changed 
when  the  debtor  first  places  his  property  teyond  the  reach 
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of  his  creditors,  and  then  proposes  to  them  terms  of  accom- 
modatiou." 

Euongli  has  been  quoted,  I  think,  to  show,  that  where 
an  assignment  containing  a  clause  requiring  a  release,  is 
made  with  the  consent  of  the  creditors,  especially  where 
the  consent  is  obtained  before  the  a&signment  is  made, 
and  before  the  debtor's  {property  is  placed  beyond  the 
reach  of  creditors,  it  is  not  void.  The  consent  removes 
the  objection  of  coercion  for  the  purpose  of  obtaining  a 
benefit  to  the  assignors. 

The  case  of  Wakeman  v.  Graver  was  followed,  in  the 
same  Court,  by  Hone  v.  Henriqnez^  (13  Wend.,  240,)  and 
an  assignment  containing  a  similar  clause  or  condition 
was  held  void,  on  the  ground  that  the  assent  of  the  cred- 
itors had  not  been  obtained.  Chief  Justice  Savage,  in 
delivering  the  opinion  of  the  Court,  says :  *'  But  if  all  the 
^creditors  assent  to  such  assignment,  and  agree  voluntarily 
to  take  their  proportion  of  the  assigned  property  and  dis- 
charge the  debtor,  there  is  no  fraud  in  such  a  transaction, 
and,  of  course,  such  an  assignment,  executed  with  the 
assent  of  all  the  creditors,  would  be  valid,  not  void." 
The  assignment  in  that  case  was  in  trust  to  pay  such  of 
the  creditors  as  would,  on  receiving  a  ratable  proportion 
of  the  proceeds  of  the  assigned  property,  release  the 
assignors  from  their  respective  debts. 

The  case  of  Hastings  v.  Belknap,  (1  Denio,  190,)  was  an 
assignment  for  the  benefit  of  creditors,  in  consideration 
of  the  full  and  unconditional  discharge  of  the  assignors 
by  each  of  their  creditors.  The  action  was  replevin, 
and  the  Court  charged  the  Jury,  that  the  assignment  was 
on  the  condition  that  the  creditors  should  release  them ; 
that  it  was  coercive  on  their  creditors,  and  made  to  extort 
a  release  from  them,  and  was,  therefore,  fraudulent  and 
void.  The  release  had  been  previously  given  or  executed, 
and  it  was  a  present  absolute  assignment  for  the  benefit 
of  all  the  creditors.  The  Court  say:  '^Tbis  is  not  an 
assignment  made  by  a  debtor  for  the  benefit  of  his  credit- 
ors, upon  condition  that  they,  in  order  to  receive  the 
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benefit  of  it»  shall  discbarge  him  from  their  demands.  * 
•  •  To  me  it  appears  to  be  the  case  of  debtors,  hope* 
lessly  insolvent,  yet  having  some  property,  being  applied 
to  by  their  creditors  to  assign  it  in  trust  for  them,  offering 
to  them,  as  an  inducement  to  do  so,  to  discharge  their  de- 
mands upon  condition  that  such  assignment  shall  be  made." 

It  is  clear,  from  the  above  cases,  that  where  the  condi- 
tion of  release  is  agreed  to  by  all  the  creditors,  before  the 
assignment  is  made  or  concurred  in  at  the  time,  it  does 
not  render  the  assignment  void.  Does  it  make  any  differ 
euce  that  a  few  only  of  the  creditors  agree  to  accept  a  part 
and  release  the  debtors  ?  In  principle  it  cannot.  The  law 
authorizes  preferences,  and  it  allows  an  assignment  to 
contain  the  condition  of  release,  if  the  creditors  assent 
to  it.  The  assignment  of  the  defendant  made  two  prefer- 
ences ;  first,  to  pay  the  confidential  creditors,  and,  second, 
the  creditors  who  had  signed  the  compromise  paper,  then 
to  pay  the  other  creditors.  If  I  am  right  in  my  view  that 
the  creditors  preferred  in  schedule  2,  having  previously 
agreed  to  take  fifty  per  cent  of  their  debts,  the  assignment 
was  not  void,  then  it  was  a  valid  instrument  in  all  its 
parts.  It  provided,  after  the  preferred  debts,  for  the  pay- 
ment of  all  other  creditors  of  the  assignors. 

The  error  into  which  the  learned  Judge  fell,  in  Spauld- 
ing  V.  Strang,  was  in  not  distinguishing  between  the 
voluntary  act  of  the  creditor  in  agreeing  to  take  less  than 
his  tlebt,  and  the  coercive  step  of  the  debtor  in  requiring 
the  performance  of  a  condition  before  the  creditor  should 
be  entitled  to  reap  any  benefit  from  the  assigned  fund. 
The  creditors  were  under  no  obligation  or  duty  to  sign 
the  compromise  paper.  They  could  have  rejected  it,  and 
all  their  legal  rights  and  suits  would  have  remained  to 
them.  The  debtors  had  not  disposed  of  their  property, 
nor  placed  it  beyond  the  reach  of  creditors.  How,  then, 
can  it  be  said  that  in  thus,  of  their  own  accord,  agreeing 
to  receive  a  smaller  sum  than  their  debt,  and  for  that 
being  preferred,  they  have  been  coerced,  against  their  will, 
to  their  injury,  and  the  benefit  of  the  debtors,  into  a  dis- 
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charge  of  the  balance  of  their  claims.  It  seems  to  me  it 
caBDot  be.  I  see  nothing  immoral  or  dishonest ;  nothing 
indicating  a  design  to  cheat  or  defraud,  hinder  or  delay 
creditors  in  their  lawful  suits,  in  a  debtor  embarrassed  by 
his  debts,  on  the  brink  of  bankruptcy,  going  to  his  credit- 
ors and  saying  to  them,  I  am  about  to  make  an  assign* 
ment  of  my  property  to  pay  my  (^[^ditors;  I  cannot  pay 
all  in  full,  and  if  you  will  take  fifty  per  cent  of  your 
debts  and  release  me,  I  will  prefer  you  in  my  assignment. 
If  the  creditors  consent  to  this,  they  cannot  object  that  the 
instrument  is  void.  As  was  said  in  Hone  v.  HenriqueZf 
aupraj  it  is  their  agreement,  deliberately  entered  into, 
andj  as  between  them,  there  is  no  fraud."  And  where  a 
part  only  of  the  creditors  consent  to  such  an  arrangement, 
others  who  are  not  parties  to  it,  nor  in  any  wise  affected 
by  it,  **  are  not  x>ermitted  to  say  that  because  it  is  invalid 
^*  as  to  others,  it  is  so  as  to  them.  The  same  reason  does 
"  not  exist." 

But  it  is  said  in  Spaulding  v.  Strang,  that,  taking  the 
transaction  together,  it  would  appear  that  the  assignors 
intended  to  reserve  or  secure  to  themselves  a  benefit, 
namely,  their  ultimate  discbarge  from  the  debts  of  such 
preferred  creditors.  Grant  it.  They  had  a  right  to  secure 
isuch  a  benefit,  if  the  creditors  who  were  to  confer  it  agreed 
to  it;  and  no  one  doubts  they  could  agree  to  it.  Besides, 
relieving  tbem  from  fifty  per  jcent  of  a  large  amount  of 
debt,  it  swelled  the  surplus  going  to  other  creditors!  I 
cannot  discover  that  the  benefit  the  assignors  were  to 
derive  fi:om  the  release  from  their  debts,  with  the  assent  of 
their  creditors,  was  a  badge  of  fraud,  or  could  render  their 
assignment  invalid  at  the  suit  of  creditors  at  large,  toward 
whom  it  is  not  pretended  any  coercion  whatever  was  used. 

The  result  at  which  I  have  arrived  is  directly  in  oon- 
fiict  with  the  decision  of  the  Supreme  Court  in  Spaulding 
v.  Strang;  but  my  convictions  are  so  strong  that  that 
case  is  not  supported  upon  principle  nor  by  authority, 
that  I  cannot  hesitate  to  overrule  it. 

The  orders  appealed  from  should  be  aflSrmed,  witli  costs. 
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MiGHAEti  MuRPHT  et  aZ.,  Plalntifl^  and  Eespondents,  v. 
ASTOOTO  E.  Pbrnakdez,  Defendant  and  Appellant. 

L  Where  it.  appeared  by  the  affidavits  upon  which  an  order  of  arrest  waa 
granted,  that  the  defendant  incurred  the  debt  sued  for  in  purchasing  prop- 
erty  from  the  plaintiffs,  by  fraudulently  representing  that  he  was  a  man  of 
wealth,  and  the  owner  of  a  plantation  and  mine,  and  he  gave  his  notes  to 
the  plaintiffs  for  the  amount  of  the  debt,  and  after  they  became  due  and 
were  unpaid  he  falsely  represented  to  the  plaintiff  that  he  was  partner 
in  a  firm  upon  whom  he  had  authority  to  draw  for  the  debt ;  whereupon 
the  plaintiffs  received  from  him,  in  lieu  of  the  notes,  his  drafts  upon  his 
alleged  firm,  which  the  firm  refused  to  accept:  ffddy  that  the  order  of 
arrest  in  tliis  ca^e  was  properly  granted,  and  that  upon  the  affidairits,  on 
which  a  motion  to  set  it  aside  was  made  and  opposed,  an  order  refusing  to 
set  it  aside  should  be  affirmed 

2,  Receiving  the  drafU  under  such  circumstances  does  not  preclude  the  phun- 
tiff  firom  obtaining  an  order  of  arrest 

(Before  Boswobth,  Oh.  J.,  and  Monoribf  and  Robirtsoh,  J.  J.) 
Heard,  February  7,  1863;  decided,  February  21,  1863. 

This  was  an  appeal  by  the  defendant  from  an  order 
denying  his  motion  to  vacate  an  order  of  arrest. 

The  action  was  brought  by  Michael  Murphy,  John  Mc- 
Gardy  and  Jacob  8.  Warden ;  and  the  cause  of  action  and 
grounds  of  the  arrest  are  set  forth  in  the  affidavit  of  one 
of  the  plaintiffs,  on  which  the  order  was  obtained,  the 
allegations  of  which  are  as  follows : 

'*  That  the  plaintiffs  have  a  good  cause  of  action  against 
the  defendants  for  the  sum  of  $3,715.01,  with  interest 
from  the  first  day  of  October,  18G1.  i^ 

'*That  the  grounds  of  such  debt,  and  the  circumstances 
thereof,  were  as  follows :  On  the  24th  day  of  May,  1861, 
the  defendant  applied  to  deponent  to  furnish  certain  ma- 
chinery axid  articles  connected  therewith  fit  and  proper  to 
be  used  in  the  manufacture  of  oil  upon  a  certain  planta- 
tion and  mine  in  the  Island  of  Ouba. 

*'That  the  defendant  then  falsely  and  fraudulently  rep* 
resented  himself  to  be,  not  only  solvent,  but  wealthy;  and 
falsely  stated  that  he  was  the  owner  of  the  plantation  and 
mine  for  which  such  machinery  was  intended  and  for 
which  it  was  to  be  used  by  him. 
Bosw. — Vol.  X.        S4 
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*'  That,  relying  upon  siicb  representations,  the  plaintiffs 
entered  into  a  written  contract  with  the  defendant  to  fur- 
nish  the  said  machinery;  in  which  written  contract,  signed 
by  the  defendant,  the  defendant  was  described  in  the  fol- 
lowing words :  *Antonio  R.  Fernandez  of  Havanna,  in  the 
Island  of  Gnba.'  That  the  plaintiffs  did  the  said  work 
and  furnished  the  articles  according  to  the  contract,  and 
the  amount  due  the  plaintiffs  therefor  was  the  sum  of 
$3,715.01,  for  which  the  defendant  then  gave  to  the  plain- 
tiffs his  promissory  notes,  payable  as  follows :  $1,575  in 
three  months,  and  the  remainder  in  six  months. 

**  That  both  the  said  notes  in  due  time  became  due  and 
were  unpaid,  and  have  never  been  paid :  That  thereupon 
the  defendant  falsely  stated  to  the  plaintiffs  that  he  bad  a 
partner  in  the  ownership  of  said  plantation  and  mine,  to 
wit,  one  Mantilla,  and  falsely 'stated  that  said  Mantilla  and 
himself  were  partners  in  the  firm  of  Fernandez  &  Co.,  of 
Havana,  and  falsely  stated  that  he  had  authority  to  draw 
drafts  upon  said  firm  of  Fernandez  &  Go.  for  the  amonnfc 
of  said  notes,  which  drafts  would  be  accepted  and  paid ; 
whereupon  the  defendant  received  back  his  said  notes  from 
the  plaintiffs,  and  gave  to  the  plaintiffs  drafts  for  the  same 
amount,  with  interest  added,  drawn  upon  said  house  of 
Fernandez  &  Go." 

[A  copy  of  these  drafts  was  annexed.  They  were 
drawn  on  Fernandez  &  Go.,  and  signed  Fernandez  &  Co., 
Antonio  E.  S'ernandez.] 

Upon  this  affidavit,  and  another  one  made  by  Augustus 
H.  Tait,  corroborating  its  allegations,  and  stating  that 
the  deponent  had  seen  the  articles  of  copartnership  of 
Fernandez  &  Go.,  and  had  ascertained  from  them,  and 
from  inquiries  of  members  of  the  partnership,  that  the 
defendant  was  not  a  partner  in  that  firm,  the  plain tilB^ 
obtained  an  order  of  arrest  The  defendant  subsequently 
moved  to  vacate  it,  and  the  contents  of  the  affidavits  used 
upon  the  motion  sufficiently  appear  In  the  opinion  of  the 
Court. 

The  motion  was  h^ard  in  January,  1863,  before  Mr. 
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Justice  BAiiBOUB,  who  denied  it,  and  from  bis  order  the 
defendant  appealed. 

J^.  E.  DyTcerSj  for  defendant,  appellant. 

Benedict  J  Burr  &  Beniedict,  for  plaintiffs,  respondents. 

By  the  Couet — Bosworth,  Oh.  J.  The  order  of  arrest 
was  granted  on  sufficient  affidavits.  They  establish  the 
existence  of  a  debt,  and  that  it  was  fraudulently  con- 
tracted. 

It  is  sworn  to  in  them,  that  the  defendant  represented 
that  he  was  not  only  solvent,  but  wealthy,  and  was  the 
owner  of  the  plantation  and  mine  for  which  the  machinery 
was  intended,  and  on  which  it  was  to  be  used  by  him. 
That  he  described  himself,  on  the  written  contract  for  the 
machinery,  as  ''Antonio  B.  Fernandez,  of  Havanna,  on 
the  Island  of  Cuba."  That  these  and  other  representa- 
tions stated  to  have  been  made,  were  false. 

While  the  defendant  denies  having  made  most  of  the 
allegecl  representations,  he  does  not  deny  having  repre- 
sented that  he  was  not  only  solvent,  but  wealthy,  and  he 
deposes  that  he  then  was,  and  now  is,  a  man  of  means, 
perfectly  solvent,  and  worth  more  than  $80,000,  over  and 
above  his  just  debts  and  liabilities,  and  states  of  what 
his  property  consists,  and  that  besides  this,  he  yet  has  an 
interest  in  the  house  of  Fernandez,  Sbemper  &  Oo.,  of 
$61,500. 

Alberto  A.  Fernandez  specifies  as  property  owned  by 
the  defendant,  two  houses  in  Marrianna,  worth  about 
$40,000,  and  an  interest  in  the  house  of  Fernandez,  Shem- 
per  &  Co.,  "represented  by  $61,500."  Dionisio  Mantilla 
specifies  property  owned  by  the  defendant,  and  states  that 
"he  has  now  an  interest  in  said  house,  represented  by 
123  shares  in  total  value  of  $61,500,  and  that  he  also  owns 
property  worth  $40,000,  or  thereabouts,"  evidently  refer- 
ing  to  the  two  houses  in  Marrianna. 

These  are  the  only  affidavits  which  undertake  to  de- 
scribe and  identify  the  defendant's  pro|)erty. 
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Budolph  Seig,  a  conlSdential  clerk  in  the  house  of  Fer- 
nandez, Shemper  &  Oo.,  deposes  that  it  failed  in  October, 
'1859,  for  abont  1900,000.  That  this  firm  was  a  joint  stock 
companjs  and  that  a  Mr.  Bendon,  at  the  time  of  the  fail- 
ure, secured  a  part  of  its  liabilities,  and  that  the  defendant 
transferred  all  \he  shares  he  had  to  Bendon,  and  it  was 
attempted  to  carry  on  the  business  in  the  name  of  H. 
Shemper  &  Co.,  and  the  defendant  was  excluded  from  all 
control  or  management.  That  the  experiment  resulted  in 
the  failure  of  Bendon,  and  in  a  final  stoppage  of  the  con- 
cern in  the  beginning  of  1862,  and  that  the  shares  in  this 
firm  are  worth  nothing.  That  the  two  houses  in  Marri- 
anna,  are  mortgaged  for  nearly,  if  not  their  full  value,  and 
that  if  the  defendant  has  any  means  they  are  hid  away 
from  his  creditors.  That  Diouisio  Mantilla  is  a  man  of 
no  pecuniary  re8i)onsibility  whatever,  and  Albert  A.  Fer- 
nandez is  not  of  lawful  age  to  transact  business. 

This  afiidavit  efi*ectually  meets  those  on  behalf  of  the 
defendant,  as  to  all  of  the  property  he  pretends  to  own, 
which  be  so  specifies,  as  to  render  it  possible  to  contradict 
him  directly,  on  such  evidences  of  a  man's  solvency  as 
these  papers,  as  a  whole,  present.  I  should  not  Expect 
any  one  would  sell  to  him,  to  the  amount  of  $3,715,  on 
credit.  They  show  that  the  drafts  he  gave  in  exchange 
for  his  notes,  would  have  been  valueless  if  accepted.  His 
statements  as  to  his  two  houses  at  Marrianna  and  their 
value,  and  the  extent  of  his  interest  in  the  house  of  Fer- 
nandez, Shemper  &  Oo.,  and  the  affidavit  of  Seig  in  regard 
to  them,  justify  a  close  criticism  of  the  other  portions  of 
the  defendant's  affidavit,  and  detract  from  the  considera- 
tion which  might  otherwise  be  due  to  them.  As  the  case 
stands,  there  is  much  reason  to  believe  that  there  was  no 
intent  to  pay  for  this  machinery  when  it  was  ordered,  and 
that  the  debt  was  fraudulently  contracted.  (Hemiequin  v. 
Naylovy  24  N.  Y.  B.,  139.) 

This  case  is  totally  unlike  the  Merchants*  Bank  of  New 
Haven  v.  Dtvight,  (13  How.  Pr.,  366;  and  see  1  B.  D.  Smith, 
261.)    The  plaintifft  have  not  lost  their  right  to  hold  the 
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defendant  to  bail,  by  anything  which  occurred  in  taking 
the  drafts  which  the  drawees  refused  to  accept. 
The  order  should  be  aOirmed,  with  $10  costs. 


Thb  Pri&sidbkt,  Dihbotobs  akd  Oompaht  oftse  Aga- 
wam Bank,  Plaintiffs  and  Bespondents,  v.  John  Eoeb- 
TON,  (who  was  impleaded  with  W.  H.  Williams  ei  dLj) 
Defendant  and  Appellant. 

L  la  aa  action  bj  the  indorsees  of  a  promissory  note,  suing  as  a  corporation, 
against  the  maker,  an  answer  which  admits  the  making  and  dishonor  of 
the  note,  and  notice  of  non-payment  to  the  indorsers,  and  merely 'denies  the 
corporate  character  of  the  plaintififiii,  the  partnersliip  of  the  io^orsers,  and 
the  plaintiffs'  title  to  the  note,  may  be  struck  out  as  shani,  on  affidavit^ 
containing  testimony  on  those  points  which  would  be  sufficient  to  establish 
the  facts  upon  a  trial ;  especially  where  the  defendant,  in  support  of  his 
answer,  does  not  deny  the  allegations  of  such  affidavits,  but  merely  denies 
that  he  has  any  knowledge  or  information  sufficient  to  form  a  belief  as  to 
their  truth. 

2.  An  answer  setting  ap  that  the  note  sued  on  was  madb  for  the  acoommodA- 
tion  of  the  payee,  and  upon  the  understand! ug  that  the  indorsee  had  deliv- 
ered certain  property  to  the  payee,  and  that^  as  defendant  is  informed  and 
believes,  it  never  was  delivered,  and  the  consideration  of  the  note  totally 
failed,  is  not  sufficient  to  show  a  ease  of  misappropriation  which  will  pre- 
Tenk  the  answer  from  being  strioken  out  as  sham,  on  proof  by  affidavit  that 
such  note  was  discounted  by  the  plaintiffs  in  good  faith  and  without  notioe 
that  it  was  an  accommodation  note. 

(Before  Bosworth,  Ch.  J.,  and  Moncrtef  and  Robertson,  J.  J.) 
Heard,  February  7;  decided  February  21,  1863. 

This  action  was  brought  against  John  Egeiton  and  W. 

H.  Williams, Arnold,  and  John  and  Henry  Brown, 

(the  last  two  names  being  used  to  designate  unknown 
defendants,  partners  of  the  firm  of  Williams,  Arnold  & 
Oo.,)  and  Thomas  W.  Wasson,  Levi  0.  Hanson,  George  0. 
Fish,  and  Josiah  Bumstead,  upon  three  promissory  notes, 
of  which  John  Egerton  was  maker  and  the  other  defend- 
ants were  iudorsers.    The  notes  were  dated  October  lO, 
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October  22,  and  October  25, 1861,  each  at  three  months, 
for  $4,500  each,  drawn  to  the  order  of  T.  W.  Wasson  &  Co., 
and  indorsed  in  blank  by  T.  W.  Wasson  &^Oo.,  and  Wil- 
liams, Arnold  &  Go. 

The  complaint  set  out  the  incorporation  of  the  plaintiff 
the  partnership  of  T.  W.  Wasson  &  Co.,  and  Williams, 
Arnold  &  Co.,  the  making,  indorsement  and  delivery  of 
the  notes,  the  non-payment,  protest  and  notice,  and  that 
plaintiffs  were  the  legal  owMcrs  and  holders  at  maturity. 

Judgment  was  recovered  against  T.  W.  Wasson  &  Co., 
and  against  Williams,  Arnold  &  Co.,  by  striking  out  their 
answer  as  sham,  and  entering  judgment  against  them  as 
for  want  of  an  answer. 

The  answer  of  John  Egerton,  served  March  22, 1861,  set 
up  want  of  knowledge  or  information  sufficient  to  form  a 
belief,  as  to  the  incorporation  of  plaintiffs,  the  partnership 
of  T.  W.  Wasson  &  Co.,  and  of  Williams,  Arnold  &  Co., 
and  as  to  whether  the  plaintiffs  were  the  legal  owners  and 
holders. 

It  then  set  up  as  a  further  defense,  '*  that  the  said  note 
was  given  by  him  as  an  accommodation  note  to  the  de- 
fendant Williams,  on  an  understanding  that  Wasson  & 
Co.  had  delivered  certain  railroad  cars  in  the  city  of  Brook- 
lyn, to  said  Williams,  for  the  account  of  the  Coney  Island 
and  Brooklyn  Bailroad  Company;  that,  as  deponent  is 
informed  and  believes,  the  cars  never  w^^e  delivered,  and 
the  consideration  of  said  note  totally  failed ;  and  that  he 
has  no  knowledge  or  information  sufficient  to  enable  him 
to  form  a  belief  as  to  whether  the  said  note  came  to  the 
hands  of  the  plaintiff,  for  value,  before  maturity." 

The  same  allegations  and  denials  were  repeated  with 
reference  to  each  of  the  three  notes."  ♦ 

A  motion  was  made  on  December  11th,  1862,  before 
Mr.  Justice  Eobertson,  on  affidavits  and  a  copy  of  the 
charter  of  the  bank,  to  strike  out  the  answer  of  John 
Egerton  as  sham  and  false,  which  was  granted,  and  this  * 
appeal  was  taken  from  the  order  entered  thereon. 
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Cummins,  Alexander  &  Q^reevij  for  defeDdants,  appellants. 

I.  On  a  motion  to  strike  out  an  answer  as  sbam  and 
false,  the  Court  should  receive  no  less  proof  of  the  allega- 
tions of  the  complaint  put  in  issue  by  the  answer,  than 
would  be  required  upon  the  trial  of  the  issue, 

U.  When  material  facts  alleged  in  the  complaint  are 
put  in  issue' by  the  answer,  the  defendant  is  entitled  to  a 
Jury  trial,  and  to  a  cross-examination  of  the  witnesses  ^ 
produced  by  the  plaintiff. 

1.  The  Oonstitution  of  this  State  guarantees  a  trial  by 
Jury  in  all  cases  where  it  was  in  use  before  1846,  an^  this 
case  is  one  of  those  in  which  a  Jury  trial  was  used  before 
1846.  (Const.  N.  Y.  of  1846,  Art.  1,^2;  Const,  of  U.  S., 
6th  amendment ;  Livingston  v.  Mayor,  &c.,  of  N&tv  Yorkf 
8  Wend.,  100 ;  3  Bac.  Abr.,  tit.  Juries,  p.  231.) 

2.  The  defendant,  Egerton,  is  entitled  to  cross-examine 
the  witnesses  who  seek  to  show  that  the  plaintiff  has  con- 
formed to  the  requirements  of  its  incorporating  acts,  as 
well  as  those  witnesses  who  are  offered  to  prove  the  co- 
partnerships alleged  in  the  complaint.  {Wirgman  v.  Hicks; 
6  Abb.  Pr.,  17.)  ^ 

III.  The  answer  of  defendant  Egerton  shows  that  there 
has  been  a  misappropriation  of  the  notes  sued  upon. 
(Brown  v.  Taher,  6  Wend.,  566 ;  Comm^dal  Bank  v.  Nor'- 
ton,  1  Hill,  501 ;  PraU  v.  Hinchman,  6  Duer,  357.) 

lY.  The  new  matter  in  the  answer  having  rendered  the 
allegation  of  the  complaint,  that  the  plaintiff  received 
the  notes  for  value,  a  material  one,  and  such  allegation 
being  denied,  on  information  and  belief,  (it  being  a  matter 
that  is  supposed  to  be  beyond  the  knowledge  of  the  de- 
fendant, 7  Abb.  Pr.,  17,)  the  Court  should  not  have  struck 
the  answer  out  as  sham.  {Davis  v«  Potter,  4  How.  Pr.,  155; 
Mier  v.  Cartledge,  8  Barb.,  75.) 

y.  The  defendant,  Egerton,  having  made  a  full  afSda- 
yit  of  merits,  and  an  additional  affidavit,  reaffirming  the 
statements  in  his  answer,  on  the  hearing  of  the  motion 
appealed  from,  the  Court  should  not  have  stricken  out  the 
answer  as  sham ;  and  as  the  defendant,  ia  that  affidavit, 
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denied  the  allegations  in  the  moving  affidavits,  so  far  as 
he  could  have  any  personal  knowledge  of  the  facts,  the 
Court  should  have  left  the  cause  to  be  tried  by  a  Jury. 
The  truth  or  falsity  of  the  allegations,  and  the  puDish- 
meut  for  false  swearing,  if  there  has  been  any,  rests  with 
another  tribunal  than  that  which  granted  the  order  ap- 
pealed from.  (The  Farmers^  &  MegJianics*  Bank  v.  SmUh, 
15  How.  Pr.,  329 ;  People  v.  McCamber,  18  K  Y.  E.,  325.) 

Jcihn  L,  CadwaJader^  for  plaintLQ^,  respondents. 

L  Since  the  case  of  People  v.  McCnmher,  a  sham  or 
false  answer,  although  verified,  may  be  stricken  out  on 
motion,  when  the  plaintiff  takes  the  burden  of  proof!  (Pao- 
ph  V.  McCumber^  18  K  Y.  £.,  315 ;  Manufacturers'  Bank 
'  V.  Hitchcock^  14  How.  Pr.,  406;  Elizabethport  Manufao- 
twring  Co.  v.  Campbell,  13  Abb.  Pr.,  86,  Bailey  y.  Lane,  Id., 
354;  Mussina  v.  StiUman,  Id.,  93;  Smith  v.  Mead,  14 
Id.,  262;  CorbeU  v.  Eno,  13  Id.,  65;  S.  (7.,  22  How.  Pr., 
8 ;  ButierfieUL  v.  Macomber,  22  Id.,  150. 

n.  The  only  denials  are  from  want  of  knowledge  to 
form  a  belief,  and  all  are  proved  conclusively  by  the 
affidavits  to  be  false  and  sham. 

ILL  The  allegation  that  the  notes  were  accommodation 
notes,  can  be  no  defense,  as  the  plaintiffs  are  sUown.teiui 
fide  owners  before  maturity. 

By  THB  OouBT— BoswOBTH,  Oh.  J.  All  the  aliegatioiiB 
of  the  complaint  which  are  controverted  by  the  answer, 
are  proved  to  be  true,  by  persons  competent  to  know 
whether  such  facts  are  true  or  not,  and  duly  authenticatdd 
copies  of  the  acts  of  incorporation  are  also  {nroduced.  The 
defendant,  in  his  opposing  affidavit,  does  not  state  that  he 
believes  or  has  any  reason  to  believe,  that  the  moving 
affidavits  are  untrue  in  any  particular.  He  still  deposes 
that  he  has  no  knowledge  or  information  sufficient  to 
enable  him  to  form  a  belief  whether  these  controverted 
.  allegations  ''  are  true  or  false."  This  refers  in  part  to  the 
&ct  of  the  plaintiff's  lacorposation,  and  the  evidenoe  of 
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tbat,  produced  on  the  motioDy  is  sufficient  to  prove  the 
fact  on  the  trial.  Thomas  Wasson,  one  of  the  firm  of  T. 
W.  Wasson  &  Co.,  swears  that  the  plaintiffs  discounted 
the  notes  for  his  firm,  before  their  maturity.  The  cashier 
of  the  bank  swears  to  the  same  fact,  and  that  the  bank 
paid  the  face  of  the  notes  to  T.  W.  Wasson  &  Co.,  on  the 
security  thereof.  Within  the  case  of  The  People  v.  McCiimr 
ler^  (18  N.  Y.  B.,  315,)  all  those  parts  of  the  answer  which 
merely  controvert  allegations  of  the  complaint,  are  sham. 
The  answer  admits  the  making  of  the  notes,  due  demand 
of  payment,  notice  thereof  to  the  indorsers,  and  of  the  fail-  . 
ure  of  the  maker  to  pay. 

The  only  other  parts  of  the  answer,  are  those  which 
purport  to  be  "  a  further  answer "  to  each  of  the  thi^ee 
causes  of  action,  stated  in  the  complaint ;  each  of  these  is 
in  the  same  form.  Being  parts  of  the  answer  setting  up 
new  matter,  they  severally  admit  all  the  allegations  of  the 
complaint  which  they  do  not  controvert.  / 

The  separate  defense  to  the  first  cause  of  action  may 
therefore  be  examined,  and  if  that  is  sham,  then  are  the 
**  further  answers  "  to  the  2d  and  3d  causes  of  action. 

It  controverts  no  allegation  of  the  complaint,  except 
that  *'  the  note  came  to  the  hands  of  the  plaintiffs  for 
value,  before  maturity.''  It  is  proved  by  the  oaths  of  two 
persons  that  it  did,  and  the  defendant  says  he  is  unable  to 
form  a  belief  whether  this  is  true  or  false. 

The  new  matter  is,  that  the  note  was  made  to  accommo- 
date W.  H.  Williams,  "  and  upon  the  understanding  that 
Wasson  &  Co.  had  delivered  certain  railroad  cars  in  the 
City  of  Brooklyn,  Jo  said  Williams,  for  the  account  of 
the  Coney  Island  &  Brooklyn  Eailroad  Company ;  that, 
as  deponent  is  informed  and  helieves,  the  cars  were  never 
delivered,  and  the  consideration  of  said  note  totally  fails." 

Proof  that  he  was  informed  the  cars  were  never  deliv- 
ered, and  believed  such  to  be  the  fact,  is  not  very  material. 
That  would  not  affect  the  phiiutiffs'  right  to  recover. 

He  does  not  allege  that  the  notes  were  made  to  be  used 
in  paying  for  any  such  cars,  or  that  it  was  so  represented 

« 
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to  him,  when  he  made  them.  The  answer,  therefore,  does 
not  show  a  case  of  misappropriation,  admitting  all  of  its 
statements  to  be  true.  He  says  he  made  them  "  npon  the 
understanding''  that  certain  cars  had  been  so  delivered. 
He  does  not  say,  in  the  answer,  that  Williams  so  repre- 
sented, or  that  he  said  a  word  on  that  subject.  There  is, 
therefore,  nothing  in  that  answer,  admitting  its  allegations 
to  be  true,  which  tends  to  show  that  the  note  was  not 
made  for  the  general  accommodation  of  Williams. 

And  whether  it  was  or  not,  Wasson  swears  that  it  was 
discounted  for  his  firm,  by  the  plaintiff,  before  its  maturity, 
and  the  plaintiffs'  cashier  swears  that  the  plaintiff  advanced 
to  Wasson's  firm  the  face  of  the  note,  on  the  security  of 
it,  lona  fide^  without  any  notice  that  it  was  an  accommo- 
dation note.  The  defendant  does  not  swear  that  he  has 
any  reason  to  suppose  that  he  can  prove  anything  tending 
to  show  that  any  of  these  sworn  statemeifts  are  untrue. 

I  think  the  order  appealed  from  is  correct,  and  that  it 
should  be  affirmed. 


Henry  0.  Gabdikeb  et  al.j  Plaintiffs  and  Appellants,  v. 
Jebemiah  Pollabd  et  ol.,  Defendants  and  BesiK>nd- 

ents. 

1.  A  stockholder  of  a  corporation  cannot,  in  an  action  for  damages  against  the 
directors,  whom  he  alleges  hare  fraudulently  misapplied  the  propertj  of 
the  corporation,  and  thereby  rendered  his  stock  valueless^  recover  for  any 
damage  which  consists  solely  of  his  loss  of  the  share  of  the  assets  embei- 
zled  by  them. 

2.  To  maintain  such  action,  he  must  show  that  he  has  sustained  damages 
beyond  the  intrinsic  depreciation  of  the  value  of  the  stock,  by  the  removal 
of  such  assets.  An  allegation,  in  the  complaint^  that  the  stodc  had  become 
valueless,  ^  not  sufficient 

3.  In  order  to  recover  his  share  of  the  damages  for  injury  done  to  the  oor- 
poration,  by  the  embesszlement  of  its  assets^  he  must  make  the  oorporatioo 
a  party  to  the  acUoo. 
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4.  Where  the  plaintiff  in  such  an  ^Mstion  seeks  to  charge  the  defendants  as 
trustees,  a  third  person  who  combined  with  them  in  the  wrongful  acts 
complained  of,  cannot  properly  be  made  a  party  defeudant 

(Before  Bosworth,  Ch.  J.,  and  Moncrief  and  Robertson,  J.  J.) 
Heard,  February  1 ;  decided,  February  21,  1863. 

This  was  an  appeal  from  an  order  sustaining  a  demur- 
rer to  the  complaint  of  the  plaintiff. 

The  defendants  in  the  action  were  Jeremiah  Pollard, 
William  M.  Eddy,  Samuel  B.  Caswell,  Newton  Deuel, 
Augustus  Z.  Huggins,  Alden  H.  Eddy,  Henry  Wood,  and 
Joseph  J.  Van  Buren. 

The  contents  of  the  pleadings  are  stated  in  the  follow- 
ing opinion  of  the  Chief  Justice,  before  whom  the  demur- 
rer was  heard  and  sustained,  at  Special  Term,  in  January, 
1863. 

BoswoKTH,  Ch.  J.  This  action  is  brought  to  recover 
damages  for  alleged  acts  of  the  defendants,  whereby  the 
plaintiff's  stock  in  the  Nevada  Water  Company  has,  as  it 
is  charged,  been  rendered  valueless,  and  the  plaintiff  has 
been  deprived  of  dividends  he  otherwise  would  have 
received,  to  a  large  amount. 

The  misconduct  imputed  to  some  or  all  of  the  defend- 
ants, and  which,  it  is  alleged,  has  caused  this  injury,  con- 
sists;— first,  of  the  receipt  by  the  defendant  Pollard,  and 
the  wrongful  appropriation  to  his  own  use  and  that  of  the 
said  Eddys,  between  February  3,  1859,  and  November  5, 
1861,  of  the  net  income  of  the  property  of  the  corpora- 
tion, to  the  amount  of  over  $150,000; — and  if  the  tenth 
and  eleventh  articles  of  the  complaint  are  intended  to 
specify  additional  misappropriations,  then,  second,  of  the 
misappropriation  of  the  sums  therein  mentioned,  in  the 
manner  therein  stated. 

The  allegations  of  the  complaint  are,  in  substance,  to 
the  effect,  that  between  the  3d  of  February,  1859,  and  the 
1st  of  December,  1860,  the  defendants.  Pollard,  Wm.  M. 
and  A.  H.  Eddy,  and  S.  B.  Caswell,  all  but  Caswell  being 
Trustees  of  Ihe  Company,  entered  into  a  conspiracy  to 
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embezzle  the  income  of  said  CompaDy,  and  to  defraud  the 
plaintiff  of  the  value  of  his  stock  and  of  vthe  dividends 
thereon ;  and  that  by  the  aid  and  acts  of  the  other  defend- 
ants, in  pursuance  of  said  conspiracy,  all  the  income, 
.  am>)unting  to  over  $200,000,  has  been  embezzled,  the 
Company  rendered  insolvent,  and  the  plaintiff's  stock,  of 
the  value  of  over  $80,000,  rendered  valueless;  and  that 
the  plaintiff  has  also  been  deprived  of  more  than  $15,000 
in.  dividends ;  wherefor  he  prays  judgment  for  damages 
to  the  amount  of  $100,000. 

Caswell  has  separately  demurred  to  the  complaint,  and 
the  other  five  defendants  above  named  have  jointly  demur- 
red to  it,  on  the  grounds  that  it  does  not  state  facts  con- 
stituting a  cause  of  action  ;  that  there  is  a  misjoinder  of 
causes  of  action ;  and  that  there  is  a  defect  of  parties  in 
^this,  that  the  corporation  is  a  necessary  party/ 

There  are  several  adjudged  cases,  to  the  effect  that  the 
corporation  is  a  necessary  party.  {Robinson  v.  Smithy  3 
Paige,  232 ;  Cunningham  v.  Pell,  5  Id.,  607 ;  Allen  v.  Cur-- 
tiSf  26  Conn.,  456 ;  Stetson  v.  Faxon,  19  Pick.,  155 ;  Smith 
V.  Hurd,  12  Mete,  371 ;  Hodsdon  v.  Copelandj  16  Maine, 
314 ;  Hersey  v.  Yeazie,  24  Id.,  9.) 

These  decisions  proceed  on  the  principle,  that  all  the 
moneys  misappropriated  by  Pollard,  whether  gross  pro- 
ceeds or  net  income,  were  the  moneys  of  the  corporation, 
and  the  damage  caused  by  the  misconduct  is  primarily  and 
directly  caused  to  the  corporation;  the  defendants  are  • 
liable  to  the  corporation,  and  the  latter  can  recover  there- 
for, and  is  the  only  party  having,  at  common  law,  any 
right  of  action  by  reason  of  the  premises. 

It  is  quite  obvious,  that  if  the  abstraction  of  this  money 
has  rendered  the  company  insolvent  and  thereby  made  the 
stock  valueless,  a  recovery  of  the  money  by  the  corpora- 
tion itself,  with  interest,  might  restore  the  value  of  the 
stock  and  enable  the  company  to  make  dividends.  And 
if  the  plaintiff  can  maintain  this  suit,  and  recover  on  it 
his  aliquot  part  of  the  whole  damage,  he  may  obtain 
a  double  compensation,  by  means  of  th€  recovery  in 
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his  suit  and  of  one  by  the  corporation  for  the  same 
cause. 

It  is  difficnit  to  state  any  rale  which  authorizes  a  stock- 
holder, as  such,  to  release  one  who  has  embezzled  funds 
of  a  corporation,  with  such  eflfect  as  to  impair  the  remedy 
or  rigbt  of  the  corporation  to  recover  the  whole  sum 
embezzled,  with  interest. 

Tbe  corporation  is  the  only  party  that  can  i)roperly  sue. 
If  it  refuse,  then  a  stockholder,  on  allegation  of  that  fact, 
may  sue  on  behalf  of  himself  and  other  stockholders,  and 
make  the  corporafion  a  party  defendant. 

This  complaint  is  defective  in  substance,  in  that  the  suit 
is  neither  brought  by  the  corporation,  nor  is'  it  made  a 
defendant  on  an  allegation  showing  the  necessity  therefor. 

Ko  decision  has  been  cited  in  conflict  with  those  above 
quoted. 

The  case  of  Gaffney  v.  ColviUe^  (6  Hill,  567,)  is  brought 
on  a  statute  giving,  in  a  particular  class  of  cases,  a  right 
of  action  to  a  stockholder. 

CdLzeavx  v.  Mali^  (25  Barb.,  678,)  was  brought  to  recover 
damages  for  impairing  the  value  of  plaintiff's  stock,  by 
issuing  spurious  stock.  The  Court  assumed  (whether  cor- 
rectly or  not,  I  do  not  stop  to  consider)  that  the  com- 
pany was  not  liable  for  the  spurious  stock,  and  that  the 
damage  was  primarily  and  directly  damage  to  the  stock- 
holders. 

The  grounds  on  which  the  judgment  in  that  case  pro- 
ceeds, does  not  conflict  with  the  decisions  (supra)  to  the 
point  that,  in  a  case  like  the  present,  the  corporation  is  a 
necessary  party. 

Upon  authority,  therefore,  as  well  as  principle,  the 
demurrers  are,  in  this  respect,  well  taken. 

It  is  also  objected  to  the  complaint,  that  several  causes 
of  action  are  improperly  united.  The  complaint  (in  its 
eighth  article)  alleges  that,  between  the  3d  of  February, 
1859,  and  the  1st  of  December,  1860,  Pollard,  the  two 
Eddys  and  Caswell  entered  into  a  conspiracy  to  injure  the 
plaintiff  and  plunder  the  corporation. 
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The  allegatious  of  the  complaint  next  following,  down 
to  its  twenty-first  article,  consist  of  statements  of  acts 
done  by  the  defendants  severally,  except  the  defendant 
Van  Buren.  The  name  of  the  latter  is  not  mentioned, 
except  in  the  title  of  the  complaint,  prior^to  the  twenty- 
first  article. 

That  article  states,  that  between  the  1st  of  June  and  the 
4th  of  November,  1861,  Deuel,  Wood,  Hnggins,  Van 
Buren  and  A.  H.  Eddy  '^  entered  into  a  further  combina- 
"tion-for  the  fraudulent  purpose  of  further  carrying  out 
"  the  objects  of  the  said  conspiracy,"  t(f  cause  themselves 
to  be  elected  trustees,  and  as  such  trustees  to  do  certain  acts 
therein  mentioned ;  the  doing  of  these  acts ;  and  that  they 
did  such  acts  "  with  full  knowledge  of  said  conspiracy 
and  of  the  objects  of  the  same,  and  of  all  the  acts  and 
transactions  hereinbefore  charged  against  the  other  defend- 
ants." The  twenty-second  article  states,  that  each  and 
every  act  and  transaction  of  the  said  defendants  herein- 
before charged,  were  done  by  them  and  each  of  them  for 
the  fraudulent  purpose  of  carrying  out  the  objects  of  the 
said  conspiracy. 

I  am  not  prepared  to  hold,  peculiar  and  inartificial  as 
the  structure  of  this  complaint  may  be,  that  all  the 
defendants  are  not  liable,  assuming  it  to  be  true,  that 
each  did  what  he  is  charged  with  doing,  with  knowledge 
of  the  conspiracy  first  stated,  in  pursuance  thereof,  and 
for  the  purpose  of  consummating  its  fraudulent  and  unlaw- 
ful objects. 

Whether  concert  of  purpose  can  be  shown,  or  that  each 
did  what  he  is  charged  with  doing,  with  knowledge  of  the 
firaudulent  scheme  and  purpose  first  stat<ed,  and  what 
proof  will  establish  such  facts,  are  questions  which  do  not 
arise  on  these  demurrers. 

The  defendants  must  have  judgments  for  the  cause  first 
above  considered,  but  with  liberty  to  the  plaintiff  to  amend 
his  complaint  and  make  the  corporation  a  party,  on  stat- 
ing sufficient  cause  therefor,  on  payment  of  the  costs  of 
the  demurrers. 
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From  the  order  entered  on  this  decision,  the  plaintiff 
appealed. 

ff.  C.  Gardiner,  plaintiff,  appellant,  in  person. 

I.  A  demnrrer  founded  on  the  6th  subdivision  of  the  stat- 
ute, applies  only  to  such  defects  as  would  render  the  count 
bad  on  a  general  demnrrer  at  law,  or  bad  for  want  of 
equity  in  Chancery.  {Bichurds  v.  JEdick,  17  Barb.,  262; 
Graham  v.  Camman^  5  Duer,  698 ;  Peabody  v.  Washington 
Co.  Mut.  Ins.  Co.,  20  Barb.,  340.) 

A  complaint  is  not  bad  on  demurrer,  if  it  actually  con- 
tain the  elements  of  a  cause  of  action,  however  inartifi- 
cially  they  may  be  stated.  {People,  Sec,  v.  Mayor,  &c.,  of 
New  Torlc,  28  Barb.,  240 ;  8  Abbotts'  Pr.,  7 ;  Buzzard  v. 
Enapp,  12  How.  Pr.,  504.) 

A  joint  demurrer  to  a  complaint  by  several  defendants 
will  be  overruled,  if  the  complaint  shows  a  cause  of  action 
by  the  plaintiffs,  or  a  portion  of  them,  against  some  of  the 
defendants.  {The  People  v.  Mayor,  &c.,  of  New  York,  28 
Barb.,  240.) 

II.  The  defendants,  being  trustees  and  officers  of  the 
Nevada  Water  Company,  stand  in  the  relation  of  agents 
and  trustees  to  the  plaintiff,  as  stockholder  in  said  com- 
pany. {Cumberland  Coal  Co.  v.  Sherman,  30  Barb.,  571; 
Robinson  v.  Smith,  3  Paige,  222 ;  Percy  v.  Millaudon,  3  La. 
E.,  [O.  S.J  508 ;  Hodges  v.  New  JEng.  Screw  Co.,  1  K.  I.  E. 
312 ;  Yerplanck  v.  Merc.  Ins.  Co.,  1  Edw.  Ch.,  84;  Eedfield 
on  Eailways,  494 ;  Benson  v.  Heathom,  1  Younge  &  Coll., 
326 ;  The  York  &  North  Midland  Railway  Co.  v.  Hud^on^ 
16  Beav.,  485;  Aberdeen  Railway  Co.  v.  Blakie,  1  Mc- 
Queen, 461 ;  Scott  V.  Depeyster,  1  Edw.,  542 ;  Clagett  v. 
KUbourn,  1  Black.  U.  S.  E.,  349 ;  N.  Y.  &  N.  H.  R.  R.  Co. 
V.  Schuyler,  17  N.  Y.  E.,  595 ;  1  Lind.  Law  of  Part,  494 ; 
Story's  Agency,  §§  217,  232;  Crook  v.  Jewett,  12  How. 
Pr.,  19 ;  Bissell  v.  Michigan,  Sec,  R.  R.  Co.,  22  N.  Y.  E., 
275 ;  House  v.  Cooper,  16  How.  Pr.,  293 ;  Austin  v.  Dan- 
iels.  4  Denio,  301 ;  Attorney-General  v.  Corporation  of  Lei- 
cester^ 7  Beav.,  176 ;  Ponchartrain  R.  R  Co.  v.  Paulding^ 
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11  La.  E.,  [O.  S.J  41 ;  Angel  &  Ames  ou  Corp.,  %  314,  p.  . 
372 ;  Gaffney  v.  Colville,  6  Hill,  567 ;  Cross  v.  Sackett,  6 
Abbotts'  Pr.,  265;  Id.,  270,  note;  Cazeaux  v.  Mali,  25 
Barb.,  578 ;  Mead  v.  Mali,  15  How.  Pr.,  347.) 

III.  The  cause  of  action  stated  in  the  complaint  is  the 
damage  to  the  plaintiff  on  account  of  his  stock  being  made 
valueless  to  him.  And  the  facts  which  constitute  that 
cause  are  the  unlawful  acts  of  the  defendants  in  pursuance 
of  a  conspiracy. 

^  The  damage  sustained  by  the  plaintiff  is  the  ground  of 
the  action,  not  the  conspiracy.  (Skinmr  v.  GuntoHj  1 
Sauud.,  230 ;  Jones  v.  Baker,  7  Cow,,  445 ;  HutchUis  v. 
Hutchins,  7  Hill,  104 ;  Livermore  v.  HerscheU,  3  Pick.,  36.) 

1.  A  conspiracy  makes  every  act  done  in  pursuance  of 
it  illegal  and  fraudulent,  though  innocent  and  lawful  in 
itself.  ' 

All  confederacies  wrongfully  to  prejudice  another  are 
misdemeanor^  at  common  law,  whether  the  intention  is  to 
injure  his  property,  his  person,  or  his  character.  (Ohitty's 
Crim.  Law,  1139 ;  approved,  4  Mete.,  125 ;  also,  in  case 
of  Lambert  v.  The  People,  9  Oow.,  579 ;  People  v.  Fisher, 
14  Wend.,  16 ;  1  Bishop  on  Crim.  Law,  ^  437 ;  2  Id., 
§§  160,  161 ;  Tan  Pelt  v.  McGraw,  4  Comst.,  110,  9  Coke, 
55;  6  Term  E.,  628;  Coekshall  and  the  Mayor,  <£rc.,  of 
Boalton's  Case,  Mich.  B.,  31  &  32  Eliz.  in  Com.  Pleas; 
Leonard's  K.,  189,  A.  269 ;  Gregory  v.  Diike  of  Bruns- 
wick,  47  Eng.  Com.  L.,  [1  Car.  &  K.,]  23 ;  Phelps  v.  God- 
dard,  1  Tyler,  60 ;  Bex  v.  Mawbey,  6  T.  E.,  636 ;  Common- 
wealth  V.  Judd,  2  Mass.  E.,  336 ;  State  of  Maryland  v. 
Buchanan,  5  H.  &  J.,  317-368 ;  Domat's  Civil  Law,  [by 
Stranahan,]  350,  ^  783.) 

2.  And  in  addition  to  the  fraudulent  and  unlawful 
character  given  to  the  acts  done,  it  makes  each  and  every, 
the  joint  act  of  all.  {Sheple  v.  ^  Page,  12  Verm.  E.,  533; 
HutchUis  V.  Sutchins,  7  Hill,  107  ;  Begina  v.  Murphy,  34 
Eug.  Com.  Law,  [8  Car.  &  P.,]  297  ;  People  v.  Mather,  4 
Wend.,  230 ;  Livermore  v.  Herschell,  3  Pick.,  36  ;  Forsyth 
V.  Edmimton,  11  How.  Pr.,  411.) 
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3.  The  conspiracy  need  not  be  alleged,  for  it  is  a  conclu- 
sion to  be  drawn  from  the  facts  stated.  ( Upton  v.  Tai/,  6 
Johns.,  182;  Patten  v.  Gurney,  17  Mass.  E.,  185;  People 
V.  Mather f  4  Wend.,  230;'  Sooker  v.  Vandewater,  4  Den., 
349;  Jon^s  v.  Bakery  7  Oow.,  445;  Eason  v.  Westerbrook^ 
2  Murphy,  [N.  0.,]  329.) 

4.  And  if  it  appear  that  two  or  more  persons,  by  their 
acts,  are  pursuing  the  same  object,  often  by  .the  same 
means,  one  performing  part  of  an  act,  or  a  series  of  acts, 
and  the  others  completing  it  for  the  attainment  of  the 
object,  it  is  a  conspiracy.  (Begina  v.  Murphy,  34  Bng.  Com. 
Law,  [8  Oar.  &  P.,]  297 ;  People  v.  Mather,  4  Wend.,  261 ; 
8avil  V.  Roberts,  1  Salk.,  13;  Anon.,  3  Id.,  97;  Molony 
V-  Doits,  15  How.,  263  ;  2  Greenl.  Ev.,  257,  '^  254  ;  Dexter 
V.  8pe$r,  4  Mason,  115,  per  Story,  J. ;  Tipton  v.  Vail,  6 
Johns.,  183,  per  Kent,  J. ;  Barney  v.  Dewey,  13  Id..  225 ; 
Yates  V.  Joyce,  11  Id.,  140 ;  Swan  v.  Saddlemire,  8  Wend., 
680.) 

IV.  The  ground  of  demurrer  that  several  causes  of 
action  have  been  improperly  united,  is  in  the  nature  of  a 
plea  in  abatement. 

It  does  not  distinctly  specify  the  grounds  of  objection  to 
the  complaint,  in  that  it  does  not  point  out  the  alleged 
several  causes  of  action,  nor  does  it  show,  how  they  have 
been  improperly  united.  {Purdy  v.  Carpenter,  6  How.  Pr., 
362;  Huids  v.  Twedle,  7  Id.,  278;  Grant  v.  Lasher,  2  Code 
B.,  2 ;  Hunter  v.  Frisbee,  Id.,  59 ;  Loomis  v.  Tifft,  16  Barb., 
641.) 

A  demurrer  does  not  lie  to  a  complaint  for  the  defect  of 
not  separately  stating  two  causes  of  action,  they  being 
such  as  might  be  united  in  one  complaint.  If  improperly 
stated,  the  remedy  is  by  motion. 

Moreover,  there  is  but  one  cause  of  action.  (Brviherhoff 
V.  Brown,  6  Johns.  Oh.,  139 ;  Fellows  v.  Fellows,  4  Oow., 
696.) 

The  subject  of  this  action  is  The  Nevada  Water  Com- 
pany, and  its  property;  The  cause  or  ground  of  the 
action  is  the  damage  to  the  plaintiff,  as  stockholder  in  said 
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company,  occasioDed  by  the  fraudiUent  acts  of  the  defend- 
ants in  connection  with  the  said  company  and  its  property. 
{Hammond  v.  Hudson  River  Iron  and  Mantif.  Co,^  20  Barb., 
384 ;  Dennis  v.  Kennedy,  19  Id.,  529 ;  Jeroliman  v.  Colien^ 
1  Diier,  633 ;  Spier  v.  Robinson,  9  How.  Pr.,  329 ;  Durant  v. 
Gardner,  10  Abbotts'  Pr.,  445 ;  BrinTcerlvoff  v.  Brotcn^  6 
Johns.  Oh.,  139 ;  Code,  ^  167 ;  N.Y.  &  N.  H.  R.  R.  v. 
Schuyler,  17  N.  T.  E.,  604.) 

y.  If  true  that  the  defendants  have  been  improperly 
joined,  the  defendants  could  not  demnr  on  this  ground, 
either  at  common  law  or  under  the  Code.  And  if  it 
was  a  good  ground,  it  could  not  be  assigned  by  joint 
demurrer.  (1  Ohitt  PI.,  86 ;  Pedbody  v.  Washington  MuU 
Ins.  Co.,  20  Barb.,  342 ;  Broioison  v.  Gifford,  8  How.  Pr., 
389  ;  Richards  v.  JEdick,  17  Barb.,  262 ;  De  Witt  v.%SiviJt, 
3  How.  Pr.,  282 ;  Simpson  v.  Loft,  8  Id.,  236 ;  N.  T.  & 
N.  H.  R.  R.  Co.  V.  Schuyler,  7  Abbotts'  Pr.,  41 ;  17  N.  Y.  R., 
692 ;  Churchill  v.  Trapp,  3  Abbotts'  Pr.,  306 ;  Pinckney  v. 
Wallace,  1  Id.,  82;  Gregory  v.  Oalcsmith,  12  How.  Pr., 
134;  Whitbeck  v.  Edgar,  2  Barb.  Ch.,  106;  Cherry  v. 
Monro,  Id.,  618.) 

VI.  Tlie  objection  that  The  Nevada  Water  Company 
should  be  made  a  party  to  the  action  either  as  plaintiff  or 
defendant,  would  be,  at  common  law,  a  plea  in  abatement, 
and  the  same  rules  are  applicable  to  it.  In  this  respect 
the  Code  has  made  no  change.  {Gardiner  v.  Clark,  6  How. 
Pr.,  449.) 

1.  The  language  used  in  assigning  the  fourth  ground 
of  demurrer  is  so  vague  and  uncertain  that  it  is  impossible 
to  understand  what  the  pleader  intended. 

The  demurrer  certainly  does  not  state  that  there  is  a 
defect  of  parties  plaintiff,  nor  does  it  state  that  there  is 
a  defect  of  parties  defendant. 

Ko  ground  of  demurrer  is  here  assigned.  {Purdy  v. 
Carpenter,  6  How.  Pr.,  362 ;  Skinner  v.  Stuart,  13  Abbotts' 
Pr.,  442.) 

2.  The  Nevada  Water  Company  is  not  a  proper  party 
to  be  joined  as  plaintiff.  (Code  of  Pro.,  §<^  111,  117 ;  Ang. 
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&  Ames  oii  Corp.,  7tb  ed ,  525,  §  560 ;  Cazeauz  v.  JfoZi,  25 
Barb.,  58J ;  1  Obitt.  PL,  63.) 

3.  The  company  is  not  a  proper  party  defendant.  (Vau 
Santv.  PL,  155 ;  Brinkerhoff  v.  Broxvn^  supra.) 

VII.  The  Court  cannot  allow  the  defendants  to  with- 
draw their  demurrer  and  plead  over.  (2  B.  S.,  3d  ed.,  448.) 

It  does  not  appear  that  this  demurrer  was  interposed  ia 
good  faith,  but,  on  the  contrary,  it  does  appear  that  it  was 
interposed  in  bad  faith,  and  solely  for  delay. 

VIII.  The  Court  erred  in  not  overruling  the  demurrers, 
and  rendering  judgment  absolute  for  the  plaintiff. 

The  value  of  the  stock  will,  of  course,  depend  on  the 
condition  of  the  corporation,  but  the  corporation,  so  far  as 
its  own  property  is  concerned,  is  not  affected  by  that  value. 
{Hart  V.  State  Bank,  2  Dev.  Eq.,  Ill ;  Brightwdl  v.  Mdllory^ 
10  Yerg.,  196 ;  State  v.  Franklin  Bank,  10  Ohio  E.,  90-97.) 

Each  stockholder  sustains  his  separate  loss  on  his  own 
stock.  {Mead  v.  Mali,  15  How.  Pr.,  350.) 

A  depreciation  of  the  market  value  of  stock  is  a  legal 
damage  to  the  owner.  {Cazeauz  v.  Mali,  25  Barb.,  578; 
Mead  v.  Mali,  15  How.  Pr.,  347 ;  Eortright  v.  Commercial 
Bank  of  Buffalo,  20  Wend.*  90.) 

The  allegation  of  damage  in  the  complaint  is  sufficient, 
and  the  plaintiff  is  entitled  to  recover,  both  immediate  and 
consequential  damages.  {Molony  v.  Dows,  15  How.,  263, 
and  cases  there  cited;  Phelps  v.  Goddard,  1  Tyler,  60;  Pat- 
ten V.  Ourney,  17  Mass.  E.,  185 ;  Barney  v.  Dewey ^  13  Johns., 
225;  Gallager  v.  Brunei,  6  Cow.,  346.) 

The  plaintiff  has  shown  fraud,  coupled  with  damage, 
and,  upon  principles  as  permanent  as  any  in  our  jurispru- 
dence, is  entitled  to  recover,  and  be  completely  indemnified. 

l^e  law  is  well  settled,  and  beyond  question,  that  par- 
ties may  be  liable  in  damages  for  fraud,  and  to  be  punished 
criminally  for  mutually  agreeing  to  do  that  which  would 
have  rendered  neither  of  them  liable,  if  singly  he  had  done, 
by  the  same  means,  the  thing  agreed  upon.  {State  v. 
Buchanan,  5  Harris  &  Johns.,  317;  Sydserffv.  Beg.,  11  Q. 
B.,  245;  12  Jur.,  418;  PeopU  v.  Richards,  1  Mich.  E.,  216; 
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Commonwealth  v.  Ridgwayy  2  Ashmead,  247;  Reg,  v.  Crom- 
pertz,  9  Q.  B..  824 ;  16  Law  J.,  Q.  B.,  1 21 ;  TwitcbM  v.  Com- 
monwealth,  9  Barr,  211;  Commonwealth  v.  Warren^  C  Mass. 
E.,  74;  Commonwealth  v.  TTard,  1  Id.,  473;  Patten  v.  (rwr- 
wcy,  17  Id.,  182, 184;  Bean  v.  J5eaii,  12  Id.,  21;  Rhoads  v. 
Comwiont6'MZt/i, 3  Harris,  [Pa.,]  272;  Reg.y.Macarty,  2  East, 
P.  0.,  823;  6  Mod.,  301 ;  2  Ld.  Kaym.,  1179;  R^g.  v.  OrbeU, 
6  Mod.,  42 ;  Reg.  v.  Button,  11  Q.  B.,  929 ;  The  State  v.  Sim- 
ons,  4  Strob.,  266;  The  Stat^  v.  DeWitt,  2  Hill,  [S.  0.,]  282; 
The  State  v.  Younger^  1  Dev.,  357;  Lamlert  v.  People^  7 
Cow.,  166;  9  Id,,  578;  ieri  v.  Leri,  6  Oar.  &  P.,  239;  Reg. 
V.  Wilson,  8  Id.,  111.) 

The  defendants  are  Kable  directly  to  the  plaintiff,  on  the 
ground  that  they  are  his  agents,  and  have  violated  their 
duties  and  obligations  to  him  by  acts  of  gross  fraud. 
(Story's  Agency,  §  217.) 

IX.  The  law  is  well  settled  in  this  State,  in  England, 
and  by  the  Supreme  Court  of  the  United  States,  that  tho 
directors  of  a  corporation  are  the  agents  of  its  stockhold- 
ers. {Ciimherland  Coal  Co.  v.  Sherman,  30  Barb.,  159,  and 
cases  cited;  Scott  v.  Depeyster,  X  Edw.,  542;  N.  T.&N.H. 
R.  R.  Co.  V.  Schuyler,  17  N.  Y.  R.,  595 ;  1  Lindley's  Law  of 
Partnership,  495;  Bennett's  Case,  18  Beav.,  339;  5  De  G., 
M.  &  G.,  284;  Benson  v.  Heathorn,  1  Y.  &  0.  C.  0.,  326; 
Yorlc,  &c.,  R.  R.  Co.  v.  Hudson,  16  Beav.,  495 ;  Maxwell  v. 
Port  Tennant  Co.^  24  Id.,  495;  Aberdeen  R.  R.  Co.  v. 
Blaikie,  1  Macqueen,  461 ;  Claggett  v.  Kilbourn,  1  Black's 
U.  S.  E.,  349.)  It  thus  appears  that  plaintiff,  upon  two 
grounds,  is  entitled  to  recover  full  compeusation  in  dam- 
ages, for: 

1.  The  depreciation  of  the  value  of  his  stock. 

2.  For  being  deprived  of  the  use  of  his  dividends. 

3.  The  dividends  themselves. 

4.  For  his  trouble,  inconvenience  and  expense.  But, 
under  the  complaint  in  this  action,  he  can  only  recover 
for  the  injuries  sustained  under  the  1st  and  2d  specifica- 
tion of  damages.  And  these  are  injuries  to  him  individu- 
ally, and  for  which  he  alone  can  sue. 
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X.  Upon  tbe  authority  of  the  cases  cited,  it  appears 
that  the  facts  stated  in  the  complaint,  and  tbe  prayer  for 
relief  sliow: 

.  1.  That  this  is  a  special  action  on  the  case,  in  the  nature 
of^a  conspiracy,  and  that  the  plaintiff  is  entitled  to  a 
judgment  in  damages  for  such  amount  as  the  Jury  shall 
find.  The  defendants  are  clearly  not  privileged  to  commit 
frauds  because  of  their  fiduciary  relations  to  the  plaintiff. 

2.  That  it  is  an  action  on  the  case  for  fraud,  coupled 
with  damage. 

3.  That  it  is  an  action  in  assumpsit  for  the  fraudulent 
violation  by  the  defendants  of  their  duties  as  the  agents  of 
the  plaintiff.  Such  is  the  form  of  complaint  in  this  action, 
that  not  one  cent  of  the  damages  recovered  under  it  could 
ever  be  sued  for  by  the  company. 

XI.  If  the  Court  can  grant  relief  such  as  is  specified  in 
the  prayer,  without  additional  parties,  it  should  do  so,  al- 
though the  plaintiffs  would  be  entitled  to  further  relief  if 
the  proper  parties  were  before  the  Court.  (Dart  v.  Palmer^ 
1  Barb  Ch.,  99.) 

XII.  Where  conspiracy  is  charged,  the  defendants  can- 
not demur  on  the  ground  that  several  causes  of  action 
have  been  improperly  united.  The  conspiracy  must  first 
•be  denied.  {Conro  v.  Port  Henry  Iron  Co.^  12  Barb.,  57; 
Fellows  V.  Fellows,  4  Cow.,  696.) ' 

John  E.  BurriU,  for  defendants,  respondents. 

I.  The  gist  of  the  action  is  the  damage  by  the  wrongful 
acts  of  the  defendants,  and  the  allegation  of  conspiracy  is 
of  no  importance  as  respects  the  cause  and  ground  of  the 
action.  {Hutchins  v.  Hutcliins^  7  Hill,  107;  Jones  y.  Baker^ 
7  Cow.,  445.) 

II.  The  plaintiff  must  show  that  some  wrong  has  been 
done  which  has  been  attended  with  special  damage  to 
himself,  and  that  all  of  the  defendants  have  united  in  the 
commission  of  such  wrong.  (Same  cases.) 
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ni.  All  the  acts  charged  against  the  defendants  (other 
than  those  alleged  to  have  been  done  by  them  as  trustees,) 
consist  of  having  misappropriated  and  converted  the  mon 
eys  and  property  of  The  Nevada  Water  Company. 

IV.  For  any  misappropriations  or  conversion  of  property 
of  the  company,  defendants  are  liable  to  the  company 
only.  (12  Mete,  371;  IFreem.  Oh.,  174;  Robinson  v.  Smith, 
3  Paige,  232 ;  Allen  v.  Curtis,  26  Conn.  R.,  457 ;  Bate  v.  Ora- 
ham,  1  Kern.,  237.) 

V.  If  the  action  conld  be  maintained  in  the  name  of  the 
plaintiff,  the  corporation  must  be  a  partj^  (Same  cases; 
16  How.  Pr.,  293;  WeUs  v.  Jewett,  11  Id.,  242;  Bell  v.  Mali, 
Id.,  254;  Cunningham  v.  Pell,  5  Paige,  607,  613.) 

VI.  The  action,  if  maintainable  by  any  stockholder, 
should  be  brought  in  the  name  of  all,  or  in  the  name  of 
the  plain tiflf  for  the  benefit  of  all.  {Wells  v.  Jeiaett,  11  How. 
Pr.,  242;  Cunnin<iham  v.  Pell,  5  Paige,  607,  613.) 

VII.  If  Pollard  used  the  money  of  the  company  to  pur- 
chase mining  claims,  and  used  the  money  and  property  of 
the  company  to  work  them,  the  company  may  maintain 
an  action,  either  to  establish  their  claim  to  the  property 
purchased,  and  to  compel  an  account  of  earnings,  or  to 
recover  the  money  and  valne  of  the  property. 

VIII.  If  the  company  or  those  having  the  charge  and 
control  of  its  affairs  do  not  choose  to  institute  proceedings 
to  enforce  such  rights,  but  refuse  so  to  do,  the  plaintiff 
may,  on  an  averment  of  such  facts,  entitle  himself  to  pros- 
ecute such  action  in  his  own  name.  (Gases  under  5th  and 
6th  points.) 

IX.  An  action  against  the  trustees  of  the  company,  for 
any  breach  or  omission  of  duty,  depends  upon  principles 
peculiar  to  the  relations  of  trustees,  and  wholly  inapplica- 
ble to  the  defendants  not  standing  in  that  relation.  (Code, 
§  167,  sub.  7.) 

X.  Part  of  the  charges  against  the  defendants,  Deuel, 
Wood,  Hnggins,  Van  Buren  and  Eddy,  are  for  violation 
of  duty  as  trustees.    The  trustees  are  responsible  individo- 
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ally,  not  jointly.  {Franklin  Fire  Ins.  Co.  v.  Jenkins^  3 
Wend.,  138.) 

XI.  There  is  a  misjoinder  of  causes  of  action,  becanse : 

1.  Some  of  the  causes  of  action  are  against  some  of  the 
parties  as  trustees,  and  are  based  on  claims  against  them 
as  such,  while  others  are  made  against  the  same  and,  other 
defendants  in  an  individual  capacity. 

2.  Some  of  the  charges  based  on  claims  against  the 
defendants  as  trustees,  do  not  affect  all  the  defendants. 
Oaswell  never  was  a  trustee. 

3.  These  charges  against  the  several  defendants  as  trus- 
tees, are  improperly  united  with  charges  made  against  the 
defendants  as  individuals,  and  which  do  not  affect  all 
the  defendants. 

XII.  The  plaintiff  fails  to  show  that  the  acts  complained 
of  have  been  productive  of  special  damage  to  himself. 

By  the  Ooubt — Robbbtsok,  J.  The  plaintiff  com- 
plains of  the  decision  at  Special  Term,  because  the  Oourt* 
viewed  what  he  considered  as  a  special  action  on  the  case 
at  common  law,  as  a  suit  in  equity  for  an  account  to 
which  the  corporation  of  which  he  is  a  stockholder  should 
be  a  necessary  party.  He  virtually,  however,  surrenders 
any  special  right  of  action  against  the  defendants,  for 
what  he  terms,  in  the  comi)laint,  a  *^ conspiracj/*^  inde- 
pendently of  their  acts.  Kor  does  he  urge  that,  by  reason 
of  such  conspiracy,  such  acts  became  more  or  less  action- 
able. He  only  seeks  to  avail  himself  of  such  conspiracy 
as  an  element  in  the  cause  of  action  against  the  defend- 
ants, in  that  they  are  thereby  made  jointly  liable  {Sheple  v. 
Page,  12  Verm.  E.,  533;  Hutching  v.  Hutchins,  7  Hill,  107) 
for  every  act  charged.  The  injury  really  complained  of  is 
the  reduction  of  his  stock  to  worthlessness  by  the  joint 
acts  of  the  defendants. 

The  cases  certainly  sustain  the  view,  that  no  action  lay 
at  law  for  merely  conspiring  together  to  injure  a  third 
person.  In  respect  to  it  as  a  misdemeanor  and  crime,  a 
different  rule  prevailed.  (OhiL  Grim.  Law»  1139 ;  Lambert 
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V.  People,  9  Cow.,  579 ;  People  v.  Fisher,  14  Wend.,  16 ;  2 
Bishop  on  Orim.  Law,  ^^  160, 161 ;  9  Coke,  56 ;  King  v. 
Matvbey,  6  Tenn.  B.,  636 ;  Commonwealth  v.  Judd,  2  Mass.  B^ 
336.)  In  a  civil  suit,  the  only  cause  of  action  must  be  acts 
done  pursuant  to  the  conspiracy,  whereby  the  plaintiff 
was  injured.  The  cases  to  sustain  this,  cited  by  the  plain- 
tiff, are  Skinner  v.  Ganton,  (1  Saund.,  230,)  Jones  v.  Bc^ker^ 
(7  Oow.,  445,)  Hutchins  v.  HutcKins,  (7  Hill,  104,)  and  Liv- 
ermore  v.  Herschellj  (3  Pick.,  36,)  which  they  do  fully. 

It  is  true  there  are  cases  in  which  acts,  innocent  or 
praiseworthy  iu  themselves,  may  become  the  subject  of  an 
action,  when  they  are  the  cause  of  injury  and  committed 
with  that  object  in  view.  Such  is  the  discharge  of  a  party 
without  giving  bail,  which  is  blameless  when  done  in  the 
exercise  of  judicial  discretion,  but  becomes  actionable 
when  done  for  an  improper  motive,  which  is  conclusively 
established  by  an  agreement  to  that  effect  between  a 
magistrate,  his  clerk  and  the  jailer.  {CockshaU  v.  The 
«  Mayor  of  Boalton,  Leonard's  E.,  189,  A  269.)  Or  hissing 
at  a  theatre,  an  authorized  mode  of  expressing  disappro- 
bation, becomes  actionable  when  done  maliciously,  as  evi- 
denced by  a  previous  combination  for  the  purpose,  to  drive 
an  obnoxious  performer  from  the  stage.  {Gregory  v.  Duke 
ofBrunmick,  47  Eng.  Com.  L.,  [1  Oar.  &  P.,]  2a)  So, 
too,  the  arrest  of  a  party  in  a  State,  although  lawful 
otherwise,  is  unlawful,  if  done  after  bringing  him  within 
its  jurisdiction  by  deceitful  practices.  {Plidps  v.  Goddard, 
1  Tyler,  60.)  In  such  cases  the  previous  concert  of  the  par- 
ties is  conclusive  evidence  of  an  evil  intent,  and  the  action 
is,  therefore,  though  improperly,  called  one  for  a  ^^  con- 
spiracy,^^ But,  in  this  case,  the  acts  done  were  illegal  and 
did  not  need  to  be  referred  to  the  previous  conspiracy,  in 
order  to  be  characterized,  and  the  injury  to  the  plaintiff 
was  complete  without  regard  to  it ;  it  is  not,  therefore,  even 
technically,  an  action  for  a  conspiracy.  It  is  true  the  acts 
done  accomplished  the  injury  designed ;  but  the  law  always 
infers  that  parties  intend  the  natural  consequences  of  their 
acts.    And  hence  the  action  is  resolved  into  one  simiily  of 
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lademniiy  to  the  plaintiff  for  a  wrong  done  to  him  by  acts 
imputable  to  the  defendants  jointly. 

In  this  view  it  becomes  important  to  ascertain  whether 
the  injnry  to  the  plaintiff  was  done  solely  to  property  of  his» 
distinct  from  that  of  any  other  person,  or  to  an  interest 
held  jointly  by  himself  and  others;  and,  if  the  latter, 
whether  the  injury  to  his  interest  was  special  and  separate. 
The  allegation  in  the  complaint  is,  that  by  reasqp  of  ther 
ccmspiracy,  and  the  acts  of  the  defendants  to  carry  out 
the  same,  the  plaintiff  has  been  deprived  of  a  large  sum, 
^*  which  he  would  otherwise  have  received  as  dividends,^^  and 
his  stock  has  also  been  rendered  valueless  to  him.  The 
acts  complained  of  were  the  appropriation,  by  different 
defendants,  of  .the  income  and  assets  of  the  corporation,  to 
their  own  use.  I  do  not  think  the  allegation,  that  the 
stock  had  become  valueless,  equivalent  to  one  that  it  had 
sunk  below  the  point  it  would  reach  in  consequence  of  all 
the  property  of  the  company  being  misappropriated,  or 
that  the  plaintiff's  share  of  the  assets  so  embezzled,  if 
restored  to  him,  wonld  not  completely  indemnify  him  for 
any  loss.  In  other  words,  that  it  was  not  equivalent  to 
alleging Ihat  the  plaintiff  sustained  any  loss  by  the  defend- 
ants' acts  beyond  his  interest  as  stockholder  in  the  property 
embezzled  by  them,  as  property  of  the  corporation. 

Possibly  there  may  be  cases  in  which  directors  or  other 
agents  of  a  corporation  may  be  liable,  directly,  to  stock- 
holders, for  acts  done  by  them,  inflicting  special  injury  on 
the  latter  beyond  that  done  to  the  corporation  as  an  arti- 
ficial person.  Thus,  slanders  affecting  the  value  of  the 
stock,  the  issue  of  spurious  stock,  which  is  equivalent  to  a 
false  assertion  of  the  amount  issued,  {Cazeaux  v.  italic  25 
Barb.,  578,)  the  depreciation  of  the  market  value  of  stock 
below  its  intrinsic  worth,  by  abstraction  of  the  funds  of  a 
corporation,  as  in  Stetson  v.  Faxon,  (19  Pick.,  147,)  may 
be  the  subjects  of  individual  actions  by  stockholders.  But 
in  the  last  case  stockholders  ought  only  to  be  allowed  to 
recover  as  damages  the  difference  between  the  depreciated 
market  value  of  the  stock  and  its  intrinsic  depreciation  by 
Bosw.— Vol.  X.       ^7 
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the  removal  of  the  assets.  Because,  for  the  injury  to  his 
interest  in  the  assets  of  the  company  by  the  withdrawal 
of  such  assets,  he  is  entitled  to  a  share  of  the  damages 
recoverell  by  the  corporation,  and,  thepefore,  he  has  not 
sustained  damages  to  the  full  amount  of  the  depreciation 
of  the  stock  caused  by  such  removal  of  assets.  Although, 
in  such  cases,  it  may  be  a  presumption  of  law  that  the 
value  o(  the  stock  has  fallen  by  the  embezzlement  of  the 
assets,  {N.  T.  &  N,  Haven  JR.  jB.  Co.  v.  Schuyler^  ubi  sup.,) 
there  is  no  such  presumption  that  it  has  fallen  below  what 
its  diminution  would  be  by  the  defraudation  of  the  stock- 
holder of  his  right  to  the  assets  embezzled.  If  it  has  fallen 
in  the  market  below  that,  so  as  to  deprive  the  plaintiff  of 
the  benefit  of  a  sale,  and  render  the  restoration  of  the  value 
of  such  assets  not  a  sufficient  indemnity,  the  plaintiff  is 
bound  to  allege  it  in  his  complaint,  and  prove  it. 

There  is  no  reason  why,  if  the  depreciation  of  the  value 
of  the  stock  by  the  embezzlement  of  the  assets  is  only 
equal  to  the  share  of  such  assets  belonging  to  each  stock- 
holder, the  interposition  of  the  artificial  person  of  the  cor- 
poration, the  mere  creature  of  the  law,  should  entitle  such 
stockholder  to  double  compensation  for  the  same  loss.  In 
the- case  of  an  unincorporated  association,  or  partnership, 
the  same  acts  might  be  done  by  employees,  and  yet  no  one 
has  ever  thought  of  contending  that  each  associate  or  part- 
ner had  a  right  of  action  for  injury  to  his  interest  in  such 
association  or  firm  against  such  employees,  in  addition  to 
the  joint  action  maintainable  by  the  partners  or  associates, 
and  yet  the  only  difibrence  between  that  and  the  case 
before  us  is  that  an  act  of  incorporation,  rendering  the 
association  an  artificial  person,  is  interposed;  because  the 
interest  in  the  former  is  as  much  a  vendiUe  commodity, 
capable  of  having  a  market  value,  as  shares  of  stock,  and, 
therefore,  is  as  capable  of  depreciation  by  the  acts  of  agents. 
Upon  the  principles  contended  for  in  this  case  the  creditor 
of  a  solvent  debtor  might  bring  an  action  directly  against 
any  agents  of  the  latter,  who,  being  intrusted  with  all  his 


OASES  OF  PBAOTIOB,  &o.  691 


Gardiner  eialr.  Pollard  el  al 


J)roperty,"  should  convert  it  to  their  own  use,  and  thereby 
deprive  him  of  the  means  of  recovering  his  debt. 

I  cannot  doubt,  therefore,  that  this  complaint  is  defeo* 
tive,  if  the  action  be  one  at  common  law,  in  not  alleging 
special  damage  to  the  plaintiff,  by  the  defendants*  acts, 
beyond  that  inflicted  on  the  corporation,  and  indirectly  on 
all  the  stockholders  jointly,  {Stetson  v.  Faxon^  19  Pick., 
147,)  because  the  corporation  represents  the  plaintiff  in 
prosecutions  for  all  such  damages,  and  to  the  extent  of 
that  sum  the  i)laintiff  has  not  directly  sustained  damage 
because  he  has  the  means  of  indemnity. 

I  do  not  perceive  that  any  supposed  liability  by  the 
defendants,  as  trustees  or  agents,  if  they  were  all  such, 
would  help  the  plaintiff's  case.  It  is  not  very  clear  from 
the  cases  where  Oonrts  have  undertaken  to  make  directors 
responsible  to  stockholders  directly,  for  misconduct,  upon 
what  principle  they  proceeded.  They  are  termed  both 
trustees  and  agents  of  the  stockholders ;  widely  different 
relations.  In  none  of  such  cases  were  all  the  consequences 
of  a  trust  or  agency  attributed,  such  as  constantly  to  have 
accounts  rendered,  or  the  profits  distributed  as  fast  as  they 
were  received.  There  may  be  a  confidential  relation  sub- 
sisting between  a  stockholder  and  a  director,  creating  a 
certain  duty  by  the  latter  to  the  former,  or  certain  rights 
in  the  former,  which  gives  the  former  a  right  to  prevent 
or  sue  for  malfeasance  of  the  latter.  But  I  think  it  will 
be  found  that  neither  "tncstec"  nor  ^^agent^^  expresses 
snch  relation^  and  that  bailee  of  the  capital  of  the  cor- 
poration to  perform  specific  duties  therewith,  comes  much 
more  near  to  it.  The  Bevisers  deemed  it  necessary  to 
provide  expressly  for  the  direct  liability  of  directors 
to  stockhokters,  (2  R.  S.,  589,  ^  1 ;  Id.,  591,  §  10,)  which 
was  unnecessary,  if  they  were  either  trustees  or  agents. 
The  cases  cited  of  Ths  Attorney-General  v.  Corptyration 
of  Leie^ter^  (7  Beav.,  176,)  Ponehartrain  M.  B.  Co,  v 
Paulding  J  (11  La.  E.,  O.  S.,  41.)  Benson  v.  Heathorn,  (1 
Tounge  &  Coll.  0.  0.,  326 )  Hodges  v.  N.  E.  Screio  Co., 
(1  B.  I.  K.,  312,)  Terplanck  v.  Merc.  Ins.  Co.,  (1  Edw.  Oh., 


692        CASES  IN  THE  SUPERIOB  OOUET. 

Oardioer  etalr.  P<dlard  et  al 

86,)  York  and  Midland  B.  W.  Co.  y.  Hudson,  (16  Beav., 
485,)  Aberdeen  Co,  v.  Bleakiei  (1  McQuirk,  461 ,)  made  the 
corporation  a  party.  In  Austin  v.  Danids,  (4  Den.,  301,) 
only  the  liability  to  the  corporation  is  spoken  of.  The  case 
of  Robinson  v.  Smithy  (3  Paige,  232,)  does  not  state  to 
whose  benefit  the  personal  liability  of  the  defectors  is 
to  accme,  or  by  whom  the  suit  is  to  be  brought.  In  Scott 
y.  Depeyster,  (1  Edw.  Gh.,  542,)  it  was  merely  decided  that 
directors  of  a  corporation  were  not  liable  for  the  forge'ty 
iipd  embezzlement  of  an  officer  whom-they  had  no  reason 
to  suspect  of  any  misconduct.  And  in  the  case  of  The 
N.  Y.  &  N.  jar.  B.  B.  Co.  V.  Schuyler  et  oZ.,  (1 7  N.  T.  E., 
695,)  the  complaint  was  sustained  as  demurrer  on  the 
ground  that  the  corporation  was  the  trustee  and  guardian 
of  the  stockholders  entitled  to  protect  them  against  the 
claims  of  the  holders  of  spurious  stock.  .Kotwithstaudiug, 
therefore,  what  is  said  in  Cumberland  Coal  Co.  v.  Sherman^ 
(30  Barb.,  571,)  Bobinson  y.  Smith,  {ubi  sup.,)  Scott  y. 
Depeyster,  {ubi  sup.,)  Verplanck  y.  Merc.  Ins.  Co.,  {uH  sup.,) 
N.  Y.  &  N.  H.  B.  B.  Co.  y.  Schuyler  et  al.,  {ubi  sup.,)  and 
even  in  Crook  y.  Jewett,  (12  How.  Pr.,  21,)  the  law  does 
not  appear  by  any  means  settled  that  the  director  holds 
the  relation  of  either  trustee  or  agent  to  the  stockholder, 
with  all  its  attributes,  so  as  to  incur  all  the  legal  liabilities 
attached  to  that  relation.  If  the  directors,  however,  are 
trustees,  there  is  a  mi^oinder  of  defendants,  as  the  defend- 
ant Oaswell  was  not  a  director,  but  a  mere  bookkeeper. 
If  this  action,  therefore,  be  not  a  common  law  action,  it 
is  only  mistainable  as  one  in  equity,  commenced  by  a  party 
interested  to  comi>el  the  defendants  to  restore  to  the  cor- 
poration property  converted  by  them,  so  as  to  enable  the 
plainti£P  to  get  his  share.  And  to  such  an  action  the  cor- 
poration is  a  necessary  party  as  the  trustee  of  the  other 
stockholders.  The  plaintilT  does  not,  in  such  case,  by 
making  the  company  a  defendant,  proceed  against  it  for 
any  misfeasance  or  seek  any  relief,  except  having  his 
share  of  what  is  restored  by  the  defendants.  And  he 
cannot  even  make  it  a  party  defendant  without  giving  it 
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the  option  of  becoming  a  party  plaintiff  jointly  with  him- 
self. The  cases  cited  by  the  Chief  Justice,  in  his  opinion- 
at  Special  Term,  sustains  the  necessity  of  adding  the 
corporation  as  a  party. 

In  Crook  v.  Jewett^  (12  How.  Pr.,  21,)  on  a  motion  to 
discharge  an  order  of  arrest,  it  was  held  that  the  illegal 
sale  of  certain  property  belonging  to  a  corporation  by  cer- 
tain of  its  officers,  was  an  embezzlement  in  a  fiduciary 
capacity,  making  such  officers  liable  to  arrest,  and  that  it 
was  no  objection  that  the  action  was  brought  in  the  name 
of  a  stockholder,  because  such  an  action  might  be  so 
brought  against  directors  of  the  corporation  for  injury  to 
his  interests.  It  does  not  appear  that  any  objection  was 
taken  in  such  case,  for  want  of  parties,  or  how  far  the 
plaintiff  had  sustained  peculiar  injury,  and  it  was  on  a 
summary  application.  It  can  hardly  be  relied  on  as 
authority  to  show  that  where  there  is  no  peculiar  damage 
to  the  plaintiff,  he  can  bring  suit  against  directors  without 
the  intervention  of  the  corporation  as  a  party,  i^its  omis- 
sion is  objected  to. 

The  law  of  this  case  may  be  summed  up  in  three 
propositions : 

I.  That  the  plaintiff  cannot  recover  in  an  action  at  law 
against  the  defendants  as  trustees  of  the  corporation  for 
any  damage  by  their  acts,  which  consists  solely  of  his  loss 
of  his  share  of  the  assets  Embezzled  by  them. 

II.  That  he  has  not  alleged  any  damage  to  himself 
specially,  beyond  such  loss. 

III.  That  in  order  to  get  his  share  of  the  damages,  for 
injury  done  to  the  corporation  by  the  embezzlement  of  its 
assets,  he  must  make  such  corporation  a  party  to  the  action. 

And  if  the  defendants  are  to  be  made  liable  as  trustees, 
then  the  defendant  Caswell  is  not  properly  a  party  as 
not  being  one,  and  the  order  in  his  fiivor  should  at  least 
be  affirmed. 

The  order  below  should,  therefore,  be  affirmed,  with  ten 
dollars  costs,  with  liberty  to  the  plaintiff  to  amend  in 
twenty  days. 
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Patrick  O.  H.  MgOabtan,  Plaintiff  and  Appellant,  y. 
Elbbidgb  Van  Sygkel,  Defendant  and  Sespoudent. 

1.  Where  an  action  for  an  accounting  between  partners  is  referred  to  a 
Referee,  with  power  to  require  defendant  to  produce  an  account,  and  the 
defendant,  when  required  by  the  Referee  to  produce  such  account,,  offers 
proof  Uiat  the  partnership  books  have  been  taken  from  kis  possession  by 
the  plaintiff,  and  that  he  is  unable  to  render  such  an  account,  it  is  the  duty 
of  the  Referee  to  receive  such  proof,  and  an  absolute  direction  to  render 
the  account,  without  inquiring  into  sucli  fact,  is  improper. 

2.  Under  such  circumstances  an  attachment  ought  not  to  be  granted  to  pun- 
ish the  defendant  for  not  complying  with  the  order. 

3.  A  party  should  not  be  adjudged  guilty  of  a  contempt  by  reason  of  not 
complying  with  an  order  of  the  Court,  where  he  is  incapacitated  to  comply 
by  the  act  of  the  adverse  party,  though  that  act  be  lawful  (Per  Bo»- 

WOBTR,  Ch.  J.) 

L  It  9eemij  that  the  Sheriff  is  not  bound  to  permit  parties^  whose  books  utt 
in  his  custody  under  an  attachment,  to  examine  them. 

(Before  Bosworth,  Ch.  J.,  and  Robertson  and  Barboub,  J.  J.) 

Aard,  December  27,  1862;  decided,  February  28, 1863. 

• 

This  was  an  appeal  from  an  order  denying  plaintiff's 
motion  for  an  attachment  against  the  defendant  as  for  a 
contempt 

The  action  was  brought  by  one  partner  against  another, 
for  an  account  and  settlement  of  the  partnership  affairs. 
An  order  was  made  by  the  Court,  at  Special  Term,  refer- 
ring the  cause  for  trial  and  determination,  and  also  direct- 
ing *'  that  the  defendant  produce  before  the  Ileferee  all 

*  books  of  account,  vouchers,  and  other  documents  and 

*  writings,  relating  to  the  premises,  and  render  and  furnish 

*  to  the  Beferee,  under  oath,  a  true,  just  and  full  account 

*  of  the  business  and  transactions,  in  the  pleadings  men- 
'  tioned,  whenever  he  should  be  thereto  required  by  the 

*  Eeferee." 

When  the  caitse  came  on  for  trial  before  the  Beferee, 
and  before  any  testimony  was  taken,  the  plaintiff's  coun* 
sel  moved  that  the  defendant  file  a  sworn  statement  of  the 
business  and  transactions  of  the  firm,  and  the  Beferee 
directed  the  defendant  to  furnish  such  statement  at  a 
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• _ 

futttie  meeting.  Tbe  defeadant  failed  to  furnish  the  state- 
ment as  required,  and  thereupon  the  plaintiff  applied  to 
the  Special  Term,  upon  the  certificate  of  tbe  Eeferee,  for 
an  attachment  against  the  defendant  for  his  contempt  in 
thus  disobeying  the  order  of  the  Oourt. 

Upon  the  hearing  of  the  last  motion,  at  Special  Term, 
before  Mr.  Justice  Monbll,  in  November,  18G2,  the  coun- 
sel for  tbe  defendant  read  an  affidavit,  made  by  tbe  latter, 
stating  that  since  the  commencement  of  this  action,  but 
before  the  order  of  reference  was  made,  the  plaintiff,  under 
and  by  virtue  of  an  attachment  against  tbe  defendant, 
took  and  carried  away  all  tbe  books  and  papers  of  the 
firm,  containing  the  entries  of  tbe  account  sought ;  and 
averring  that  it  was  utterly  impossible  for  him  to  comply 
with  the  provisions  of  such  order.  The  defendant's  affi- 
davit further  states  that  he  offered  to  prove  before  the 
Beferee,  at  the  time  he  was  directed  by  the  latter  to  render 
an  account,  that  it  was  impossible  for  him  to  do  so,  for  the 
reason  that  the  books  and  papers  bad  been  so  taken  from 
his  possession  by  tbe  plaintiff.  But  it  also  appeared,  from 
a  certificate,  or  statement  of  the  Beferee,  read  by  the 
defendant  on  that  motion,  that  some  shipments  to  foreign 
countries  had  been  made  on  partnership  account,  from 
which  no  returns  bad  been  received;  that  those  shipments 
did  not  appear  upon  tbe  books,  and  that  these  facts  were 
brought  to  the  notice  of  the  Beferee  on  the  day  when  the 
defendant  was  to  render  the  account,  if  not  at  the  time 
tbe  Beferee  made  bis  direction  that  such  account  should 
be  rendered. 

Tbe  motion  was  denied,  and  the  plaintiff  appealed. 

G.  Dean^  for  the  i»laintiff,  appellant 

W.  W.  Niles,  for  the  defendant,  respondent 

Babboub,  J.  The  question  whether  an  account  should 
be  rendered  before  proofs  were  taken  as  to  the  conditions 
of  the  alleged  partnership,  was  entirely  within  the  discre- 
tion of  the  Beferee.  (Palmer  v.  Palmer^  13  How.  Pr.,  363.) 
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There  can  be  no  doubt  tbat  the  order  of  the  Gonrt 
directing  the  defendant  to  render  an  account  of  the  part- 
nership business,  \irheuever  he  should  be  required  to  do 
so  by  the  Beferee,  fully  empowered  the  Beferee  to  require 
such  account  to  be  rendered.  {Fraser  y.  PlCdps^  4  Sandf, 
682.)  But  the  authority  given  to  the  Beferee  to  require 
an  account  to  be  rendered,  necessarily  included  the  power 
to  omit  such  requisition,  if  the  facts  before  him  showed 
that  the  account  was  unnecessary,  or  that  it  was  impost* 
ble  for  the  defendant  to  make  it.  It  was  his  duty,  there- 
fore, to  receive  the  proofe  offered  to  show  that  the  books 
and  papers  were  in  the  possession  of  the  plaintiff  him- 
self, and  beyond  the  control  of  the  defendant;  for,  had 
that  fact  been  established,  it  might  safely  have  been 
assumed,  not  only  that  no  further  account  of  the  matters 
contained  in  the  books  was  necessary,  but  that  it  was  not 
in  the  power  of  the  defendant  to  make  it.  That  matter 
the  Beferee  ought  to  have  inquired  into  before  requir- 
ing the  defendant  to  render  an  account  of  all  the  part- 
nership business;  and  the  absolute  direction  to  render 
such  account  without  that  inquiry  was,  therefore,  im- 
proper. 

It  is  true  that,  so  far  as  concerned  the  foreign  shipments 
by  the  defendant,  for  the  benefit  of  the  firm,  not  contained 
in  the  books,  an  account,  I  think,  could  have  been  ren- 
dered by  him,  and  might,  properly,  have  been  directed  by 
the  Beferee,  notwithstanding  the  returns  had  not  yet  been 
received ;  and  that  account  the  plaintiff  was  entitled  to 
have.  But  the  direction  made  by  the  Beferee  went  far 
beyond  this,  and  required  the  defendant  to  perform  an  act 
which  we  must  assume  was  impossible,  and  which  was 
unnecessary  for  the  purposes  of  the  reference. 

I  think,  therefore,  that  the  Judge  below  decided  correctly 
in  denying  the  motion  for  an  attachment ;  and  that  such 
order  should  be  afl9rmed,  with  costs. 

BoswoBTH,  Oh.  J.  Though  the  order  of  reference  re- 
mains in  force,  the  defendant  should  not  be  adjudged 
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giiilty  of  a  coBtempt,  by  reason  of  not  complying  with 
any  of  ite  requirements,  where  he  is  incapacitated  to 
comply  by  the  act  of  the  plaintiff,  though  that  act  be 
lawful. 

The  Court  should  not  grant  an  attachment  where,  on 
the  conceded  facts,  it  would  not  convict.  The  plaintiff 
can  move,  at  his  peril,  by  an  order  to  show  cause,  without 
the  issuing  of  an  attachment.  {Watson  v.  Fitzsimnions,  6 
Duer,  629 ;  affirmed  in  the  Oourt  of  Appeals. 

I  do  not  assent  to  the  proposition  that  the  Sheriff  is 
obliged  to  permit  either  of  the  parties  to  examine  the 
books,  or  to  incur  the  inconvenience  and  hazards  of  grant-  ^ 
ing  the  free  exercise  of  that  privilege,  or  of  allowing  them ' 
to  exercise  it,  and  providing  a  guard  to  watch  the  parties, 
in  a  case  where  such  precaution  would  be  necessary. 

I  doubt  whether  an  order  granting  or  refusing  an  attach- 
ment, involves  tbe  merits.  It  is  merely  process,  to  bring 
the  party  before  the  Court  to  answer,  to  an  allegation  of 
misconduct;  the  granting  of  it  is  not  essential  to  the  right 
of  tbe  complainhig  party  to  be  heard,  or  to  convict  the 
opposite  party  of  the  alleged  misconduct,  or  to  enforce 
any  decision  that  may  be  made. 

For  these  reasons,  as  well  as  those  assigned  by  Mr.  Jus- 
tice MoNELL,  on  making  the  order,  and  by  Mr.  Justice 
Bakboub,  on  the  appeal,  I  think  the  order  should  be 
affirmed. 


John  Crawfobd,  Plaintiff  and  Bespondent,  v.  Johh 
Ejqlly,  Sheriff,  &c.,  Defendant  and  Appellant. 

1.  Term  fees  are  not  taxable  for  terms^  during  which  the  cause  was  reserred 
generally,  not  by  order  of  the  Court^  but  by  a  consent  filed. 

2.  Where  an  order  made  at  Special  Term  is  correct  on  the  facts  there  pre* 
sented,  the  Court  will  not  iuterfere  with  it  on  appeal  upon  an  agreed 
statement,  presenting,  essentially,  different  facts. 

(  Before  MoNORiEF,  Robertson  and  Monell,  J.  J.) 
Heard,  January  21 ;  decided,  February  28^  1863. 

Bosw. — Vol.  X,        88 
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This  was  an  appeal  from  an  order  made  by  the  Ohief 
Justice,  directing  a  readjustment  of  the  defendant's  costs 
as  taxed  by  the  Olerk. 

The  facts  admitted  on  the  hearing  at  the  Special  Term, 
and  for  the  purposes  of  this  appeal  reduced  to  writing,  and 
agreed  to  by  the  respective  parties,  were  aj3  follows : 

1st.  This  action  was  first  placed  upon  the  trial  calendar 
of  this  Court  for  February  Term,  1862. 

2d.  On  the  21st  day  of  March,  1862,  the  cause  was 
upon  the  day  calendar  of  the  Court,  was  called,  and  on 
consent  of  both  parties,  reserved  generally  by  the  Court 

3d.  The  cause  continued  reserved  generally,  under  above 
'  reservation,  ufltil  the  10th  October,  1862,  when,  upon 
defendant's  motion,  it  was  set  down  for  trial  on  October 
14th,  1862.  It  was  postponed  from  day  to  day  until  the  last 
day  of  term,  when,  being  too  long  a  cause,  it  was  post- 
poned by  the  Court  until  November  Term,  1862. 

4th.  At  November  Term,  1862,  the  cause  was  tried,  and  a 
verdict  rendered  tor  defendant. 

5th.  Upon  the  adjustment  of  the  defendant's  costs,  the 
clerk  allowed  him  five  term  fees ;  this  adjustment  giving 
to  the  defendant  fees  for  two  of  the  terms  at  which  the 
cause  stood  reserved  generally,  in  addition  to  the  term 
fees  for  February,  March  and  October,  1862. 

6th.  The  plaintiff  having  objected  to  the  allowance  of 
the  above  term  fees  for  the  two  terms  when  the  cause 
stood  ''reserved  generally,"  appealed  to  the  Justice  at 
Special  Term  at  Chambers,  (Chief  Justice  Bosworth,) 
who  made  the  order  which  is  now  appealed  from  by  the 
defendant. 

,  for  the  defendant,  appellant 


Lewis  S,  Thamasy  for  plaintiff,  respondent. 

By  the  Court — Moncrief,  J.  It  seems  to  me  that 
the  case  agreed  upon  for  the  purposes  of  this  appeal  by 
the  counsel  for  the  respective  i)arties,  plainly  is  not  the 
case  heard  by  the  learned  Chief  Justice  at  the  Special 
Term. 
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Fact  *^ second,^*  as  agreed  upon,  presents  an  action  upon 
the  day  calendar,  of  the  2l8t  March,  1862,  tor  trial,  which, 
upon  beinp^  called,  on  consent  of  both  parties,  was  reserved 
generally  by  the  Court. 

The  fact  presented  to  the  learned  Chief  Justice  at  the 
Special  Term,  differs  most  essentially  from  this.  The  order 
api>ealed  from,  recites:  ''It  appearing  that  during  two 
of  the  terms  taxed  by  the  clerk,  •  •  the  cause  was 
reserved  generally  by  (he  clerk  on<i>nsent.      •      •      • 

"  Bule  20  of  this  Court,  providing  *  regulations'  as  to  the 
calendars,'  permits  causes  to  be  reserved  generally  by  a 
written  consent  of  the  attorneys,  filed  at  any  time  'before 
the  case  is  on  the  day  calendar."  It  would  seem  to  fol- 
low that,  if  this  action  was  upon  the  day  calendar,  it  could 
be  reserved  generally  only  by  the  order  of  the  Court,  and 
that  a  written  consent  was  filed  under  the  rule. 

The  order  made  at  the  Special  Term,  was  correct  upon 
the  statements  of  fact  there  presented,  and  it  must  be 
affirmed;  we  cannot  entertain  an  appeal  from  an  order 
made  at  Special  Term,  though  a  statement  of  facts  be 
agreed  upon,  where  it  is  manifest  no  such  case  was  pre- 
sented to  the  Court  below. 

The  order  appealed  from  must  be  affirmed,  with  costs. 


James  B.  Glentwoeth,  Plaintiff,  v.  Bichabd  E.  Moxhstt, 

Defendant. 

It  was  decided  in  this  case  that  there  is  no  limit  to  the  n amber  of  term  fees 
taxable  for  terms  in  which  a  cause  has  been  necessarily  on  the  calendar  of 
the  Court  of  Appeals. 

(Before  Bosworte,  Ch.  J.,  and  MoNCRisr  and  Robertsok,  J.  J.) 

Heard  at  General  Term,  February  7 ;  decided,  February  28, 1863. 

See  the  points  decided,  in  the  index  to  this  volume,  under 
the  title  "  Practice— Costs." 
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And  see  the  appeal  from  an  order  reported  at  length, 
with  the  opinion  of  the  Oourt  at  Gteneral  Term,  in  17 
Abbotts'  Pr.  B.,  15. 


Henby  Dubois  et  dl.^  Plaintiffs  and  Appellants,  v.  Jei^ks 
BuDLONG  et  ahf  Defendants  and  Respondents. 

It  was  held  in  this  case  that,  in  general,  an  injanciion  should  be  dissolTed 
upon  the  coming  in  Of  the  answer  of  the  defendants,  denying  the  whole 
merits  and  equities  of  the  oomplatnt 

(Before  Bosworth,  Ch.  J.,  and  Moncrief  and  Robertson,  J.  J.) 

Heard  at  General  Term,  February  13 ;  decided,  February  28,  1863. 

Seb  the  points  decided  in  the  index  to  this  volame,  under 
the  title  "Practice — Injunction." 

And  see  the  decision  of  the  motion,  with  the  opinion  of 
MoKELL,  J.,  and  the  appeal  from  the  order,  with  the  opin- 
ion of  the  Oourt  at  General  Term,  in  15  Abbotts'  Pr.  B., 
445. 
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A. 

ACTION. 

1.  A  municipal  corporation,  posaefls- 
ing  the  legal  power,  and  furnished 
with  the  means,  to  construct  and 
keep  in  repair  hi^hwa^s  and  streets 
within  their  jurisdiction,  are  liable 
to  every  one  who  may  be  injured 
by  their  neglect  to  repair  defects 
therein  after  notice.  Ikkvtnpwrt  y. 
Rudeman  et  al., 20 

2.  No  distinction  exists  between  side- 
walks and  carriage-ways,  in  respect 
to  the  duty  of  Sie  corporation  of 
the  city  of  New  York  in  this  re- 
spect   id. 

3.  Such  city  corporation  are  liable  for 
injuries  sustained  by  means  of  an 
unguarded  and  uninclosed  ezcava- 
tion  or  area,  made  within  the 
bounds  of  the  highway,  by  a  pri- 
yate  individual,  which  such  corpo- 
ration fail  to  guard  or  repair,  witnin 
a  reasonable  time  afler  notice  of  its 
existence  and  unprotected  state,  id, 

4.  Notice  to  them  of  the  existence  of 
such  excavation  may  be  inferred  by 
its  continuance  undisturbed  for  a 
long  time u2. 

6.  A  person  of  impaired  vision,  who 
still  has  sufficient  power  of  sight  to 
go  with  reasonable  confidence  of 
safety  through  the  streets,  if  kept 
in  such  condition  as  it  is  the  duty 
of  the  corporation  to  keep  them, 
may  recover  for  injuries  sustained 
by  reason  of  an  excavation  which 
a  person  of  good  sight  might  have 
avoided id, 

€.  One  who  comes  into  possession  of 
premises,  attached  to  which  there 
IB  aa  excavation  encroaching  upon 


the  highway,  may  be  regarded  as 
so  sanctioning  it  as  to  be  liable  for 
an  injury  sustained  by  a  passer-by 
in  consequence  of  it iicL 

7.  The  fact  that  before  the  accident  he 
had  leased  the  premises  to  another 
person,  does  not  alter  the  case.  .tdL 

8.  A  person  in  whose  favor  an  award 
was  made  for  the  valu6  of  land 
taken  by  a  municipal  corporation 
for  a  public  improvement,  received 
payment  from  the  officers  of  the 
corporation  of  a  sum  much  larger 
than  the  amount  actually  awarded 
him,  but  no  more  than  be  was  ad- 
vised he  was  justly  entitled  to,  he 
being  informed  by  the  officers  of 
the  corporation,  and  in  ^ood  faith 
believing  that  the  sum  paid  was  the 
amount  awarded,  and  thereby  being 
induced  not  to  file  exceptions  to 
the  award;  and  the  corporation 
took  the  property  and  for  more  than 
two  years  made  no  attempt  to  re- 
cover the  over-payment. 

Hdd^  That  the  corporation  could  not, 
after  that,  recover  it  back.  The 
rule  with  respect  to  voluntary  pay- 
ments is,  that  if  a  party  has  actually 
paid  what  the  law  would  not  have 
compelled  him  to  pay,  but  what  in 
equity  and  good  conscience  he 
ought,  he  cannot  recover  it  back 
again  in  an  action  for  money  had 
and  received.  The  Mayor^  Sc^  of 
New  York  v.  Brben  et  aL, 189 

9.  Evidence  of  these  ^ts  in  defense 
to  the  action  of  the  corporation  to 
recover  back  such  alleged  over- 
payment, is  admissible  under  the 
defendant's  denial  of  the  allegations 
of  the  complaint  that  the  over-pay- 
ment was  of  money  **  not  of  right 
due  and  payable,  and  a  payment 
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made  under  a  mistake  of  fact  on 
the  part  of  the  plaintiffs.'* id, 

10.  "When  a  party  to  a  contract  which 
is  void  by  the.  statute  of  frauds 
for  not  being  in  writing,  refuses  to 
perform,  placing  his  refusal  solely 
upon  the  ground  of  inability  to  do 
so,  and  the  other  party  is  not  in  de- 
fault, the  former  cannot  maintain 
an  action  against  the  latter  to  re- 
cover back  money  paid  under  the 
contract,  without  making  a  demand 
for  its  repayment  before  suit.  Marsh 
V.  Wykcoff, 202 

11.  The  vendor  in  an  executory  con- 
tract for  the  sale  of  land  suffered 
the  land  to  be  sold  for  non-payment 
of  taxes.  The  purchaser  delayed, 
and  finally  refused  to  complete  the 
purchase,  but  solely  on  the  grouqd 
of  his  inability  to  pay;  and  he 
now  sued  to  recover  back  what  he 
had  already  paid. 

JBeld^  That  inasmuch  as  during  all 
this  time  the  vendor's  right  to  re- 
deem from  the  tax  sale  was  subsist- 
ing, and  he  was  ready  and  willing  to 
complete,  the  contract^  he  was  not 

to  be  deemed  in  default.* id, 

• 

12.  A  mortgagee  of  chattels  may 
maintain  an  action  for  injury  to  his 
reversionary  interest  therein,  caused 
by  a  sale  thereof,  under  proceed- 
ings against  the  mortgagee  while 
in  possession,  in  separate  parcels, 
to  numerous  purchasers.  Manning 
et  al  V.  Monaghan  et  al, 231 

13.  In  an  action  for  such  injury,  it  is 
not  necessary  for  the  mortgagee  to 

Erove  that  he  has  been  unable  to 
nd  such  purchasers  after  diligent 
search  for  them id, 

14.  Proo^  in  such  action,  of  the  pur- 
chase of  a  number  of  the  articles  by 
one  person,  known  to  the  plaintiff 
therein,  does  not  render  it  neces- 
sary for  the  latter  to  prove  a  de- 
mand by  him  of  such  articles  from 
such  purchaser,  in  order  to  enable 
him  to  recover  damages  for  the  re- 
moval of  such  articles,  against  the 
sellers. id, 

15.  The  mere  presence  of  the  mort- 
fSmS^  at  such  sale,  without  object- 


ing ;thereto,  is  not  ft  waiver  of  sach 
rigfit. id. 

16.  Neither  a  demand  by  such  plain- 
tiff, from  the  sellers^  of  the  pro- 
ceeds of  such  sale,  nor  his  mere 
commencement  of  an  action  against 
one  of  the  purchasers  at  such  sale, 
subsequently  discontinued,  oper- 
ates as  a  ratification  of  the  sale  of 
all  such  ^oods  or  of  those  sold  to 
such  purdiasers. id 

17.  An  omission  by  a  plaintiff  in  such 
an  action,  where  the  sale  was  made 
by  a  Receiver  in  another  action,  at 
the  instance  of  the  party  thereto, 
on  whose  behalf  he  was  appointed, 
contrary  to  his  duty,  under  the 
orders  of  the  Court  by  whom  he 
was  so  appoipted,  to  obtain  the 
leave  of  such  Court  to  commence 
such  action,  constitutes  no  objeo- 
tion  to  the  recovery  therein  against  . 
such  Receiver  and  party  by  whose 
direction.such  sale  was  made.,  .id. 

18.  In  an  action  to  recover  the  price 
of  stocks  sold  to  the  defendant  by 
a  third  person,  who,  it  was  alleged, 
had  assigned  the  cause  of  action 
therefor  to  the  plaintiff,  it  appeared 
that  the  stocks  nad  belonged  to  the 
wife  of  such  third  person,  and  that 
he  had  sold  them  for  her  benefit; 
but  there  was  no  proof  that  she  had 
ratified  the  sale,  or  that  she  had  as- 
signed the  cause  of  action.  Hdi^ 
that  a  verdict  for  the  plaintiff  must 
be  set  aside.  Deming  v.  BaHey^  258 

19.  Testimony  that  she  had  "assigned 
her  interest  in  the  stock  to  the 
plaintiff,"  does  not  tend  to  prove 
an  assignment  of  the  cause  of  action 
for  the  price,  but  rather  tends  to 
show  that  she  had  repudiated  the 
sale id 

20.  Bonds  of  railroad  companies  and 
other  corporations,  payable  to  A. 
or  his  assigns,  and  assigned  by 
A.  in  blank,  are  transferable  by  de- 
livery ;  and  a  purchaser  of  such  a 
bond,  suing  the  obligors  thereon, 
need  not,  in  the  first  mstance,  give 
evidence  to  connect  his  purchase 
with  the  payee's  blank  assignment 
Brainerd  v.  The  New  York  md 
EarUim  BaOroad  Gomp(u^,,^,332 
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31.  Thus,  where  the  plaintiflr)  in  such 
an  action,  produced  the  bond  with 
an  assignment  in  blank  indorsed 
thereon^  and  proved  that  she  pur- 
chased it  in  the  market  some  time 
after  tlie  date  of  such  assignment, 
and  had  owned  it  ever  since. 

Bddf  That  in  the  absence  of  any  eri- 
dence  to  the  contrary,  she  was  to 
be  presumed  to  be  the  rightful 
owner,  and  might  recover  witiiout 
any  proof  connecting  the  purchase 
with  the  assignment  by  the  payee. 

id, 

22.  An  application,  by  a  stranger  to 
a  suit,  to  be  allowed  to  intervene 
and  be  made  a  defendant,  in  order 
that  he  may  litigate  the  plaintiff's 
elaim,  and  set  up  a  claim  against 
the  original  defendants  adverse  to, 
and  exclusive  of,  that  of  the  plain- 
tiff, is  not  a  matter  of  strict  right, 
but  rests  in  the  discretion  of  the 
Court  Scheidi  v.  Slurgis, 606 

23.  Such  an  application  should  be 
denied  where  the  applicant  is  pros- 
ecuting a  separate  action  adapted 
to  secure  all  the  relief  to  which  he 
claims  to  be  entitled id. 

24.  So,  too,  after  he  has  prosecuted 
such  separate  action  to  a  trial 
upon  the  merits,  an  application 
made  by  him  to  have  a  judgment 
recovered  in  the  former  action  set 
aside,  on  the  ground  of  fraud  and 
ooUusion,  should  not  be  granted,  id. 

See  Debtor  and  GRcnrroR,  4. 
Election  or  RrhedieSw^I. 
Practice — ParUea^  w. 

ADVERSE  POSSESSION. 

1.  When  the  owner  of  land  in  the 
City  of  New  York,  bounded  on 
one  side  by  high  water  mark,  con- 
tinues the  fences,  on  his  lines  run- 
ning to  the  water,  down  to  low 
water  mark,  to  prevent  cattle  pass- 
ing around  them ;  this  is  not  such 
an  occupancy  or  indosure  of  the 
land  between  high  water  mark  and 
low  water  mark,  as  will  constitute 
an  adverse  possession,  against  the 
city  in  whom  the  title  thereto  is 
vested  by  charter.  McJihrlane  v. 
JohnKmr, 249 


2.  Nor  is  the  bnilding  of  a  bulkhead, 
or  the  filling  in  with  earth,  of  a 
limited  portion  of  the  land  between 
high  and  low  water  mark,  an  im- 
provement of  it ;  nor  is  the  cuttina^ 
of  sedge  thereon,  under  a  claim  of 
a  custom  of  the  owners  of  the  up- 
land to  cut  sedge  below  high  water 
mark,  an  occupation  thereof,  such 
as  is  tfecessary  to  amount  to  an 
adverse  possession. id. 

See  AssiovEE,  3. 

AGENT. 

See  Principal  and  Agent. 
Factors.  . 
Ratoioation,  1. 

APPEAL. 
See  Practice  —  Appeal 

ARREST. 
See  Practice — ArreML, 

ASSIGNEE. 

1.  A  demand  which  has  been  assigned 
to  assignee  for  the  benefit  of  credit- 
ers,  is  not  subject  to  have  set  off 
against  it^  in  their  hands,  a  demand 
against  tne  assizors,  which  was 
purchased  by  their  debtors,  but  had 
not  become  payable  at  the  time  of 
the  assignment.  Martin  et  aL  v. 
KunzmtSler  et  aL, 16 

2.  An  order  of  the  Court,  made  in 
proceedings  in  bankruptcy  under 
the  act  of  Congress  of  1841,  author- 
izing the  official  assignee  to  convey 
assets,  is  valid  thou^  it  do  not  fix 
the  time  and  manner  of  the  sale. 
Stevens  v.  Ptiimer, 60 

3.  A  conveyance  of  land,  by  an  offi- 
cial assignee  in  bankruptcy,  pur- 
suant to  an  order  of  the  Court^  ia 
not  within  the  prohibition  of  the 
statute  against  conveying  lands 
held  adversely id, 

4.  Where  lessees,  having  an  unex- 
pired term,  assign  all  their  property 
m  trust  for  the  benefit  of  creditors^ 
and  the  assignment  does  not  dis- 
close the  existence  of  the  leasoL 
and  the  assignee,  at  the  time  or 
accepting  the  assignment^  is  not 
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aware  that  the  aBsignorg  owned 
Buch  a  lease,  and  does  not  accept 
the  lease  or  enter  on  the  premises, 
he  is  not  made  liable  for  rent  sub- 
sequently accruing  upon  the  lease, 
by  the  mere  fact  that  he  collected 
from  sub-tenants  of  a  small  por- 
tion of  the  demised  premises,  mon- 
eys specified  in  the  assignment  and 
schedules  as  due  from  them  upon 
open  account^  but  which,  in  fact, 
were  due  as  rent  of  such  portions 
of  the  premises,  and  whicn  had  not 
accrued  at  the  time  the  assignment 
was  made.  DentUBiaun  v.  Bubbdl, 

155 

6.  Where  an  assignee,  under  a  vol- 
untary general  assignment  for  the 
benefit  of  creditors,  conveying, 
though  without  specifying  it  in 
terms,  a  lease  of  real  property, 
enters  immediately  on  all  the  de- 
mised property,  excepting  parts 
then  in  the  occupation  of  sub- 
tenaiiLts  of  the  assignors,  and,  as 
assignee,  occupies  the  same  until 
within  a  few  days  of  the  expira- 
tion of  the  lease,  and  collects  the 
sub-tenants'  rent  for  the  whole  of 
the  last  quarter,  and  it  is  not  shown 
tliat  he  entered  merely  to  remove 
the  goods,  and  that  his  occupation 
was  no  longer  than  was  reasonably 
necessary  for  that  purpose,  nor  that 
he  gave  notice  to  the  lessor  that  he 
did  not  intend  to  accept  the  terms 
as  assignee,  and  there  is  no  expla- 
nation of  his  having  collected  the 
rents,  he  is  liable  to  the  lessor,  for 
rents,  a^  assignee  of  the  lease. 
Janes  v.  Bausman  et  aL 168 

6.  In  such  case  the  burden  of  proof 
is  upon  him  to  show  that  the  lessees, 
his  assignors,  have  paid  the  ren^  if 
he  relies  on  that  fact^ id, 

7.  The  assignee  of  a  mortgage  takes 
it  subject  to  the  same  equities  to 
which  it  was  subject  in  the  hands 
of  the  assignor ;  and  the  rule  that 
only  equities  residing  in  the  original 
debtor,  and  not  latent  equities  of 
third  persons  against  the  assignor, 
attach,  does  not  exclude  one  who 
so  far  stands  in  the  place  of  the 
debtor  as  to  have  acquired  his 
rights.  Hartley  v.  HUham  et  aL,273 


8.  ThuB  a  grantee  of  the  mortc^aged 
premises,  who  has  suooeeded  to  the 
rights  of  the  mortgagor,  and  is  en- 
titled to  the  same  protection  that 
the  law  extends  to  him,  is  entitled 
to  be  credited,  as  against  an  asaignee 
of  the  mortgage,  with  an  actual  par- 
tial payment  made  by  his  vendor, 
to  the  mortgagee,  while  the  latter 
held  the  mortgage,  where  the  cir- 
cumstances are  such  that  ordinary 
precaution  would  have  brought  the 
fact  of  such  payment  to  the  know- 
ledge of  the  assignee td 

ASSIGNMENT. 

1.  An  absolute  and  unconditional 
transfer,  by  an  insolvent  retiring 
partner  in  a  firm  which  is  ako 
insolvent,  of  all  his  interest  in  the 
partnership  property,  to  the  other 
partner,  who  thereupon  assumes 
the  partnership  liabilities,  is  not 
rendered  void,  as  against  individual 
creditors  of  the  former,  by  the  fact 
that,  as  a  part  of  the  consideration 
of  such  transfer,  the  latter  agrees 
to  employ  the  services  of  the  for- 
mer and  his  wife,  and  give  them 
lodging  upon  the  premises  asagned, 
and  to  pay  the  wife  a  share  of  the 
future  profits  of  the  business,  if 
any.  This  does  not^  necessarily, 
show  an  intent  by  the  retiring 
partner,  to  defraud  his  individual 
creditors ;  nor  does  it,  by  securing 
to  him  the  beneficial  use  of  a  part 
of  the  property,  create  or  reserve 
any  trust  for  his  benefit  Chiffin  v. 
CransUm, 1 

2.  In  an  action  for  damages  for  con- 
verting plain tifi'*8  personal  property 
and  ejecting  him  fi*om  his  store,  it 
appeared  that  the  plaintiff  made  a 
a  general  assignment  for  the  benefit 
of  his  creditors  to  the  defendant, 
who  was  his  landlord,  and  that 
some  time  after  the  assignment^  the 
plaintiff  having  meanwhile  con- 
tinued in  possession,  the  defendant 
excluded  him  from  the  premises 
and  took  possession  of  all  tne  goods 
there,  claiming  that  they  all  passed 
under  the  assignment  The  plain- 
tiff testified  that  a  part  of  the  goods 
so  withheld  from  him,  he  had  ac- 
quired .  subsequent  to  the  assign- 
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ment^  and  that  at  the  time  of  the 
eviction  he  was  doing  a  profitable 
busiDeee. 
Sddy  upon  the  evidence  in  this  case : 

1.  That  it  was  error  to  nonsuit 
the  plaintiff  as  to  his  daim  for  oon- 
vernon  of  the  property  which  he 
alleged  that  he  had  acquired  subse- 
quent to  the  assignment 

2.  That  the  eviction  was  not  a 
case  for  vindictive  damages,  the 
defendant  appearing  to  have  acted 
in  good  faith. 

3.  That  the  plaintiff  was  entitled 
to  recover  his  actual  damage  for 
the  breaking  up  of  his  business,  and 
that  a  verdict  for  nominal  damages 
should  be  set  aside.  Price  v.  Jiur- 
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3.  In  an  action  to  recover  the  price 
of  stocks  sold  to  the  defendant  bv 
a  third  person,  who,  it  was  alleged, 
had  assigned  the  cause  of  action 
therefor  to  the  plaintiff,  it  appeared 
that  the  stocks  had  belonged  to  the 
wife  of  such  third  person,  and  that 
he  had  sold  them  for  her  benefit; 
but  there  was  no  proof  that  she 
had  ratified  the  sale,  or  that  she  had 
assigned  the  cause  of  action.  J9e^ 
that  a  verdict  for  the  plaintiff  must 
be  set  aside.  Deming  v.  jftuZey,  258 

4.  Testimony  that  she  had  ''  assigned 
her  interest  in  the  stock  to  the 
plaintiff,"  does  not  tend  to  prove 
an  assignment  of  the  cause  of  action 
for  the  price,  but  rather  tends  to 
show  that  she  had  repudiated  the 
sale icL 

£.  An  assignment  for  the  benefit  of 
creditors  is  not  necessarily  fraudu- 
lent and  void  because  of  an  omission 
to  annex  or  acknowledge  a  schedule 
enumerating  preferred  creditors,  to 
which  the  assignment  refers  for  the 
names  of  sucn  creditors  and  the 
amount  due  them,  respectively. 
The  assignment  may  be  valid,  and 
the  trust  capable  of  execution,  in 
part  (Per  Monell,  J.)  Scott  v. 
Guthrie  etal, 408 

6.  Under  the  act  of  1860  —  requiring 
assignments  for  the  benefit  of  cre- 
ditors to  be  acknowledged  and 
schedules  to  be  annexed  —  it  is  not 
eiHential  that  the  i<c'i)<^lule  be  sepa- 

Bo6w.— Vol.  X.      69 


rately  acknowledged.  If  it  be 
securely  attached  to  the  assignment, 
and  referred  to  as  a  part  of  it,  an 
acknowledgment  indorsed  on  the 
assignment,  and  before  the  schedule, 
is  sufficient id, 

7.  It  does  not  follow,  that  because  the 
omission  to  do  any  or  all  of  the  acts 
required  by  the  law  of  1860  may 
render  an  assignment  inoperative 
and  void,  that  it  is  thereby  rendered 

fraudulent  also id. 

• 

8.  Under  that  statute  an  assignment 
may  be  made  by  persons  doing 
business  and  having  their  property 
in  this  State,  although  they  are  not 
residents  of  it id. 

9.  The  provision  of  the  statute  which 
requires  assignments  to  be  recorded 
in  the  county  in  which  the  assign- 
ors reside,  is  satisfied,  in  such  a 
case,  by  recording  the  assignment 
in  the  county  in  whioh  the  assigned 
property  is  sitoated. id, 

10.  A  partnership  creditor  cannot 
avoid  an  assignment  for  benefit  of 
creditors,  made  by  the  firm  indebt- 
ed to  him,  on  the  ground  that  it 
contains  a  provision  calculated  to 
defi'aud  individual  creditors  of  mem- 
bers of  the  firm id, 

11.  An  assignment  of  partnership 
property  for  the  benefit  of  creditors 
which,  after  providing  for  partner- 
ship creditors,  contains  a  provision 
which  assumes  to  appropriate  the 
residue  of  the  assets  to  the  use  of 
one  of  the  grantors,  by  paving 
indiscriminately  thererrom  the  indi- 
vidual deblBof  both  joiutly,  in  con- 
travention of  the  statute  restricting 
trusts  for  such  use,  (2  R.  S.,  137, 
§  I,)  is  not  therefore  wholly  void. 
The  statute  annuls  only  such  provi- 
sion. (Per  RoBEBTSON,  J.) id, 

12.  An  assignment  containing  a  pro- 
vision calculated  to  hinder,  delay  or 
defraud  some  of  the  assignor's  cre- 
ditors, contrary  to  the  statute  of 
frauds,  (2  R  &,  135,  {  3,)  is  void 
only  as  to  the  creditors  who  are 
thus  prejudiced.  Their  right  to 
avoid  the  assignment,  as  regards 
themselves,  does  not  necessarily 
make  it  an  instrument  of  hindrance 
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to,  or  fraud  upon,  the  other  credit- 
ors, so  as  to  enable  them  to  avoid 
it  {Per  Robertson,  J.) id. 

13.  Where  debtors  effected  a  com- 
promise with  a  part  of  their  credit- 
ors, who  aOTeed  to  accept  payment 
of  one-half  their  claims  in  full  sat- 
isfaction, the  debtors  agreeing  that 
if  they  should  find  it  necessary  to 
make  an  assignment,  they  would 
secure  the  payment  of  tho  half 
agreed  to  be  paid,  by  preference  in 
such  assignment,  after  confidential 
debts;  and  subsequently  the  debt- 
ors made  an  assignment,  in  which 
they  gave  preference,  first,  to  some 
debts  whicn  were  not  confidential, 
as  well  as  to  those  which  were,  and 
second,  to  the  payment  of  a  num- 
ber of  creditors,  including  those 
who  had  agreed  on  the  compromise. 

EtUd^  that  the  assignment  was  not 
fi*audulent  as  to  the  creditors  who 
were  not  parties  to  the  compromise. 
Powers  V.  Graydanj 630 

14.  Debtors  making  an  assignment, 
may  give  a  preference  for  the  pay- 
ment in  fiiU  of  their  just  debts, 
though  owned  by  one  who  has  pur- 
chased them  at  a  large  discount  id. 

15.  Where  an  assignment  contains  a 
provision  firaudulent  as  to  a  particu- 
lar class  of  Creditors  only,  it  cannot 
be  declared  void  at  the  suit  of 
creditors  not  belonging  to  that  class. 
{Per  RoBERTSOK,  J.) id. 

16.  Debtors  making  an  assignment, 
may  prefer  particular  creditors, 
although  induced  thereto  by  the 
latter  having  previously  aCTeed  to 
accept  part  payment  of  their  de- 
mands   in    full    satisfaction.    {Per 

BOBERTSON,  J.) id. 

17.  An  assignment  containing  a 
clause  requiring  a  release,  if  made 
with  the  consent  of  the  creditors, 
especially  where  the  consent  is  ob- 
tamed  before  the  assignment  is 
made,  and  before  the  debtor's  prop- 
erty is  placed  beyond  the  reach  of 
creditors,  is  not  void.  The  consent 
removes  the  objection  of  coercion 
for  the  purpose  of  obtaining  a  ben- 
efit to  the  assignors.  It  makes 
no  difference  that  the  agreement  to 
aooepi   a   part   and    release    the 


debtors  is  made  by  a  few  only  of 
the  creditors,  and  they  are  preferred 
in  the  assignment  in  consequence 
of  their  doing  so.  (Psr  Mokell^  J.) 

See  Assignee. 

Partnership,  9. 

ATTACHMENT. 
See  Practice  —  Attachmeni,  4-7. 

ATTORNEYS. 

1.  The  Corporation  of  the  city  of 
New  York  may  appear  on  -  Uie 
record,  in  actions  to  which  they  are 
parties,  by  any  attorney,  and  may 
employ  any  counsel  they  may 
choose.  Tht  Mayar^  <fcc,  of  Neta 
York  V.  The  HamiUon  Fire  Ineur- 
ance  Company^ 537 

AWARD. 
See  Action,  8. 

B. 

BANKRUPTCY. 

1.  An  order  of  the  Courts  made  m 
prooeedings  in  bankruptcy  under 
the  act  of  Congress  of  1841,  author- 
izing the  official  assignee  to  convey 
assets,  iff  valid  though  it  do  not  6i 
the  time  and  manner  of  the  sale; 
Stevens  v.  Palmer, 60 

BILLS  AND  NOTES. 

1.  An  agreement  between  the  maker 
and  the  holder  of  a  note,  which,  bv 
its  terms,  is  payable  on  demaoo. 
with  interest,  that  the  maker  will 
pay  interest  semi-annually,  and 
shall  not  be  required  to  pay  the 
principal  until  he  wi^es  to  do  80^ 
is  witnout  consideration  and  void; 
as  the  restriction  of  the  right  of 
the  holder  to  demand  interest^  to 
stated  periods,  makes  the  contract 

■  less  rather  than  more  beneficial  to 
him.   Van  AUen  v.  Jones, 369 

2.  A  subsequent  agreement  between 
the  same  parties,  that  in  oonsidflr- 
ation  of  the  maker'e  relinquishing 
such  first  agreement,  the  holder 
will  allow  him  to  pay  the  prmeipal 
in  periodical  instailmeota^  with  in- 
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terest  gemi-annually  on  the  amount 
remaining  unpaid,  instead  of  on 
demand,  is  equally  without  con- 
sideration and  Toid. id. 

3.  The  payment  and  acceptance  of 
the  first  instaUm^nt  under  such  lat- 
ter agreement  does  not  render  it 
binding  as  an  accord. id, 

8ee  Husband  and  Wite,  2. 
Pleadings,  3,  4. 

BILL  OF  PARTICULARS. 
See  PiULOTios — BWL  of  Particulars. 

BONDS. 

1.  Bonds  of  railroad  companies  and 
other  corporations,  payable  to  A. 
or  his  assigns,  and  assigned  by  A. 
in  blank,  are  transferable  by  dehv- 
ery;  and  a  purchaser  of  such  a 
bond,  suing  the  obligors  thereon, 
need  not,  in  the  first  mstanoe,  give 
evidence  to  connect  his  purchase 
with  the  payee's  blank  assignment 
Brainerd  y.  The  New  York  and 
Harlem  Railroad  Company j . .  .332 

2.  Thus,  where  the  plaintiff,  in  such 
an  action,  produced  the  bond  with 
an  assignment  in  blank  indorsed 
thereon,  and  proved  that  she  pur- 
chased it  in  the  market  some  time 
after  the  date  of  such  assignment^ 
and  had  owned  it  ever  since : 

Uddf  that  in  the  absence  of  any  evi- 
dence to  tlie  contrary,  she  was  to 
be  presumed  to  be  th^,  rightful 
owner,  and  might  recover  without 
any  proof  connecting  the  purchase 
wiUi  the  assignment  by  the  payee. 

id. 

BOND. 
See  EviDSNOi,  25,  26. 

BURDEN  OP  PROOF. 

See  AssiGNEB,  6. 
Evidence,  26. 
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CANAL  COMPANIES. 

I.  A  company,  maintaining  for  their 
own  profit  a  canal,  open  to  the 
public  for  navigatioa  on  payment 


of  tolls,  are  bound  only  to  take 
reasonable  care  that  it  may  be 
navigated  without  danger,  and  are 
not  responsible  for  accidents  which 
do  not  arise  from  the  want  of  tlhis 
reasonable  care.  They  are  not^ 
like  common  carriers,  subjected  to 
the  responsibility  of  insurers.  The 
Exchange  Fire  Insurance  Company 
V.  The  Delaware  and  Hudson  uanat 
Company, 180 

2.  Neither  the  nature  of  their  duty 
nor  the  degree  of  care  imposed 
upon  them  is  affected  by  the  fact 
that  their  regulations  prescribe  the 
length  and  management  of  the 
boats,  or  the  depth  to  which  they 
may  be  loaded,  where  damage  is 
not  caused  by  conforming  to  such 
regulations.  ...... tJdL 

3.  A  canal  boa^in  all  respects  suitable 
for  navigating  the  defendants'  canal, 
and  properly  managed,  while  mak- 
ing a  trip,  struck  against  a  stone  in 
the  bottom  of  the  canal,  and,  with 
its  cargo,  was  injured  and  sunk; 
and  it  appeared  that  the  same  boat 
had  made  previous  trips  in  safety 
during  the  same  season,  one  of 
which  was  about  a  week  before  the 
injury.  It  was  testified  that  the 
stone  did  not  look  as  if  it  had  been 
long  in  the  water ;  but  it  was  not 
visible  to  persons  on  the  boat  or  on 
shore ;  and  there  was  no  evidence 
how  it  came  to  be  in  the  canal,  or 
of  the  probable  cause  of  its  being 
there,  or  that  the  defendants  or 
their  officers  knew  it  was  there. 

Beld,  that  the  company  were  notjlia- 
ble,  in  the  absence  of  proof  that 
they  had  failed  to  use  reasonable 
care  and  caution  to  keep  the  canal 
in  a  suitable  condition  for  safe  navi- 
gation ;  and  that  the  facts  of  the 
case  did  not  raise  a  presumption  of 
negligence. td 

CARRIERa 
See  Common  Carriers. 

CASES  AFFIRMED. 

The  decision  of  this  Court  in  Chiffin 

'  y.    Cranston  (1  Bosw.,   281)    re- 

afifton^d.  Qrifin  y.  Cran$UnK,..l 
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CHARTER  PARTY. 

L  Under  a  charter  party,  the  lay  days 
of  a  vessel,  by  the  general  rule, 
commence  to  run  from  the  time  the 
▼essel  enters  the  dock.  Where  the 
delivery,  by  the  terms  of  the  char- 
ter party,  was  to  be  made  "  along- 
side of  the  plaintiff's  vessel,  within 
reach  of  her  tackles j"—-fl«W,  that 
if  the  master  was  directed  to  take 
the  vessel  to  a  certain  dock,  and  did 
80,  the  lay  days  commenced  to  run 
from  the  day  when  she  was  taken 
there  and  was  in  readiness  along- 
side that  dock  to  discharge  her  car- 
go. Howe  y.Smiih, 268 

CHATTEL  MORTGAGE. 

1.  It  is  not  necessary,  in  order  to  en- 
able a  mortgagee  of  chattels,  whose 
mortgage  has  been'  once  duly  filed 
pursuant  to  the  statute  upon  that 
subject,  (Laws  of  1833,  ch.  279,  §1,) 
to  maintain  an  action  against  third 
parties  for  taking  the  chattels  out 
of  the.  possession  of  the  mortgagor, 
within  a  year  from  the  filing  of 
such  mortgage,  and  selling  them, 
that  such  mortgage  should  be  re- 
filed  with  the  statement  required  by 
the  statute  at  the  end  of  such  year. 
Manning  v.  Monaghan  et  aL, . .  .231 

See  Action,  12-17. 

CLERKS. 
Seie  Mastkr  and  Sbrvaxt,  1. 

S     COMMON  CARRIERS. 

1.  Common  carriers,  in  whose  pos- 
session goods  transported  by  them 
are  left  remaining  in  their  vehicles 
by  the  delay  of  the  consignee  to 
receive  them,  do  not  acquire,  under 
such  an  implied  agreement^  a  lien 
on  the  goods  for  such  compensa- 
tion. {Per  MoNELL,  J.)  CromrMMn 
v.  The  KT. S Harlem  RR  Co.,  77 

See  Canal  Companikb,  1-3. 
LisN  1,  2. 

CONSIDERATION. 
See  CoNTBAOTS,  12. 


CONDITION. 

1.  In  a  written  stipulation  entered 
into  during  the  pendency  before  a 
Referee,  of  trials  in  several  actions, 
it  was  agreed  by  one  of  several 
I^aintiflfB  and  one  of  several  de- 
fendants in  such  actions^  that  sach 
trials  should  '^  proceed  at  once,  be 
determined  witn  aU  practicable  dis- 
patch, and  be  fully  ended,  andjudg- 
meni  entered  (herein,  on  or  before"  % 
certain  day  thereafter.  Also,  "in 
case  the  judgments  in  both  such 
actions  shall  both  be  in  favor  of  the 
defendants  therein,  ♦  ♦  ♦  as  a 
compromise"  that  such  defendant 
should  secure  to  such  plaintiff,  the 
payment  of  a  certain  sum  by  in- 
stallments^ bv  giving  his  bond 
therefor;  and  that  such  pl^ntiff 
should  pay  the  costs  of  such  actions^ 
and  on  payment  of  the  bond,  in- 
demnify the  defendants  therein 
against  the  claims  on  which  ther 
were  brought,  and  transfer  to  such 
defendant  certain  securities  and  evi- 
dences of  such  claimsw 

Heldf  That  the  entry  of  such  judg- 
ments on  or  before  the  day  fixed 
in  such  stipulation,  in  case  they 
were  in  &vor  of  the  defendants^ 
was  not  a  condition  precedent  to 
the  right  to  demand  the  execution 
of  such  bond  by  such  defendant 
Orca/  V.  Bowen, 67 


CONSTITUTIONAL  LAW. 

• 

1.  The  provision  of  the  act  of  1857, 
ch.  5^,  conferring  the  appointment 
of  Court  Clerks,  in  the  judicial  dis- 
tricts of  the  City  and  County  of 
New  York,  upon  the  Metropciitsn 
Board  of  Police,  is  unconstitutioDal 
and  void,  because  it  seeks  to  confer 
the  power  of  appointment  to  a 
county  or  city  office  which  was  in 
existence  when  the  Constitution  of 
1846  was  adopted,  upon  other  than 
the  people  or  county  or  city  au- 
thorities, in  contravention  of  sec- 
tion 2  of  art  10  of  that  Constitation. 
Hence  the  power  of  appointment  of 
those  clerks  remains  in  the  Mayor 
and  Board  of  Aldermen  as  pro- 
vided by  the  act  of  1 855.  ffafMc  v. 
Th»  Mayor,  <^  o/  New  yori^.366 
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2.  Where  some  of  the  proTinons  of  a 
statute  are  void  for  unconstitution- 
ality, a  general  repealing  clause  in 
such  statute,  repealing  all  provis- 
ions of  law  in  conflict  with  it,  does 
not  repeal  provisions  which  con- 
flict only  with  that  part  which  is 
void. id, 

CONTRACT. 

L  A  contract  for  the  sale  of  a  specific 
quantity  of  a  certain  kind  ot  mer- 
chandise, while  on  board  of  a  ves- 
sel at  sea,  is  sufficiently  performed 
by  the  delivery  from  on  board  such 
vessel,  on  it8  arrival,  of  a  like  quan- 
tity and  kind  of  merchandise,  if  it 
correspond  with  the  rest  of  the  de- 
scription of  the  goods  sold  in  such 
contract,  notwithstanding  any  des- 
ignation of  them  therein  as  being 
of  a  brand,  with  a  certfuh  title  com- 
posed of  the  names  of  individuals ; 
if  no  similar  goods,  designated  as  an 
article  of  commerce,  as  being  of 
such  a  brand,  be  known  in  the  mar- 
ket where  such  sale  took  place; 
especially  if  all  the  names  used  in 
such  titJe  be  those  of  members  of  a 
firm  by  whom  such  articles  were 
manufactured,  the  goods  delivered 
be  marked  with  two  of  those  names, 
and  the  whole  of  such  title  nearly 
resembles  that  used  by  such  firm. 
PoUen  et  aL  V.  Z0  Eoy  et.  aL, . .  .38 

2.  Under  such  circumstances  the  des- 
ignation of  the  articles  as  of  such 
a  brand,  may  be  rejected  as  sur- 
plusage, or  an  erroneous  particular 
of  description ;  or  the  naming  of 
the  brand  may  be  construed  to  in- 
tend a  mere  designation  of  the 
manufacturers,  and  that  the  articles 
sold  should  be  marked  with  names 
usually  employed  by  them  to  desig- 
nate that  they  were  of  their  man- 
ufacture   'id. 

3.  Thus  where  the  plaintiffi)  agreed  to 
sell  and  deliver  to  the  defendants 
a  quantity^of  sofl  English  lead,  to 
arrive  by  a  specified  vessel,  desig- 
nating the  lead  in  the  contract  as 
"  Walker,  Parker  S  Walker  brand;" 
when,  in  fact,  there  was  no  firm  of 
Walker,  Parker  &  Walker  in  exist- 
ence, and  no  lead  so  marked  was 
known  in  the  market  as  an  article 


of  commerce;  but  the  lead  on  board 
the  vessel  was  manufactured  by  a 
firm,  two  of  whose  members  were 
named  ^*  Walker,"  and  one  "  Par- 
ker," known  as  "  Walkers,  Parker, 
Walker  &  Co.,"  and  had  been 
marked  or  branded  by  them  "  Walk- 
erSj  Parker  S  Co" 
Biddj  that  upon  these  facts  the  con- 
traot  was  satisfied  by  a  delivery  of 
that  lead. id, 

4.  Ia*such  case,  it  is  the  province  of 
the  Jury  to  determine,  upon  evi- 
dence as  to  the  usage  of  trade,  what 
was  the  intention  of  the  parties,  .ti. 

5.  In  such  a  case,  evidence  that  there 
was  no  other  lead  known  in  the 
market  by  the  designation  of  Walk- 
ers, Parker^  Walker  &  Co.*s  brand, 
or  any  similar  brand,  except  that 
manufactured  by  such  firm ;  that 
soft  English  lead  so  manufactured 
would  be  of  equal  quality  and 
value,  whether  stamped  "Walk- 
ers, Parker,  Walker  &  Co.,"  or 
"Walkers,  Parker  &  Co.;"  and 
that  "soft  English  lead,  Walker, 
Parker  &  Walker  brand"  would, 
according  to  the  understanding 
among  dealers  in  the  article,  desig- 
nate lead  stamped  either  way,  is 
admissible  to  enable  the  Jury  to 
determine,  that  the  marks  were 
merely  employed  to  indicate  the 
quality  called  for  by  the  agree- 
ment, and  that  the  terms  employed 
to  designate  the  brand  in  the  con- 
tract, were  so  used  merely  to  indi- 
cate the  manufacturers,  and  were 
eqqally  appUcable  to  all  lead  manu- 
factured by  them  and  branded  to 
indicate  such  manufacture id. 

6.  In  a  written  stipulation  entered 
into  during  the  pendency  before  a 
Referee,  of  trials  in  several  actions, 
it  was  agreed  by  one  of  several 
plaintiffs  and  one  of  several  defend- 
ants in  such  actions,  that  such  trials 
should  "proceed  at  once,  be  de- 
termined with  all  practicable  dis- 
patch, and  be  fully  ended,  and  judg^ 
merU  entered  therein,  on  or  be/ore**  a 
certain  day  thereafter.  Also,  "in 
case  the  judgments  in  both  such 
actions  shall  both  be  in  favor  of  the 
defendants  therein,  ♦  ^  *  as  a 
comproQUse"  that  such  defendant 
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should  secnre  to  such  plainttfiT,  the 
•  payment  of  a  certain  Hum,  by  in- 
stallments, by  giving  his  bond 
therefor;  and  that  such  plaintiff 
should  pay  the  costs  of  such  ac- 
tions, and  on  payment  of  the  bond, 
indemnify  the  defendants  therein 
against  the  claims  on  which  they 
were  brought,  and  transfer  to  siibh 
defendant  certain  securities  and 
evidences  of  such  claims. 
Held,  That  the  entry  of  such  judg- 
ments on  or  before  the  day  fixed 
in  such  stipulation,  in  case  they 
were  in  favor  of  the  defendants, 
was  not  a  condition  precedent  to 
the  right  to  demand  the  execution 
of  such  bond  by  such  defendant. 
Gray  v.  Bowerij 67 

7.  An  agreement  by  a  plaintiff,  with 
one  of  several  defendants,  that  the 
cause  shall  be  tried  without  delay, 
and  if  the  defendants  prevail,  the 
defendant  entering  into  the  agree- 
ment shall  pay  the  plaintiff  a  cer- 
tain sum,  and  receive  an  assign- 
ment of  the  claims  and  securities 
on  which  the  action  is  brought,  is 
valid.  The  plaintiff's  stipulation 
to  transfer  the  securities,  is  a  suf- 
ficient consideration  for  the  defend- 
ant's promise  to  pay,  in  the  con- 
tingency contemplated.  Nor  is 
such  as^eement  void  on  grounds 
of  public  policy id. 

8.  Where  a  contract  for  the  sale  of 
merchandise  provides  that  it  shall 
be  subject  to  the  inspection  of  one 
of  the  vendors,  or  some  other  per- 
son mutually  satisfactory,  but  does 
not  makejthe  inspector's  decision 
conclusive  on  the  parties,  it  is  not 
essential  that  previous  notice  of  the 
inspection  should  be  given  to  the 
purchasers,,  and  they  cannot  refuse 
to  perform  the  agreement  merely 
on  the  ground  Uiat  they  are  not 
satisfied  with  the  inspection.  DusLan 
y.  McAndrew  et  al., 130 

9.  Where  one  holding  an  executory 
contract  for  the  sale  to  him  of  mer- 
chandise, assigns  it  to  third  per- 
sons, and  the  vendor  in  the  contract 
tenders  performance  directly  to  the 
latter,  a  demand  by  them  for  the 
performance  of  a  condition  prece- 
dent on  the  part  of  the  vendor, 


must  be  made  upon  the  vendor 
and  not  alone  upon  the  assignor  or 
the  contract/ id. 

10.  When  a  party  to  a  contract  which 
is  void  by  the  statute  of  frauds  for 
not  being  in  writing,  refuses  to  per- 
ibrm,  placing  his  refusal  solely  upon 
the  ground  of  inability  to  do  so, 
and  the  other  party  is  not  in  de- 
fault, the  former  cannot  maintain 
an  action  against  the  latter  to  re- 
cover back  money  paid  under  the 
contract}  without  making  a  de- 
mand for  its  repayment  before  suit 
Mdrthr.  Wydeoff, 202 

11.  Upon  what  contract,  notwith- 
standing that  it  was  joints  a  recov- 
ery may  be  had  against  one  alone; 
and  this  although  another  of  the 
debtors  has  been  released  by  the 
plaintiff  upon  a  compromise  under 
the  Joint  Debtor  Act  Moeg  v.  Jer- 
ome,   .220 

12.  Where  tiie  parties  to  a  sale  agree 
that  the  vendee  shaU,  as  a  part  of 
the  consideration  moving  from  him, 
pay  a  debt  due  from  the  vendor  to 
a  third  person,  a  promise  of  pay- 
ment made  by  the  vendee  to  such 
third  person,  pursuant  to  the  agree- 
ment, is  not  within  the  statute  of 
frauds.   Wlnfidd  v.  Potter, 226 

13.  Thus,  where  persons  holding  a 
contract  for  the  supply  of  certain 
merchandise  to  the  governmeDt^ 
which  was  to  be  subject  to  inspee-. 
tion,  delivered  a  part  of  the  goods, 
and  pledged  the  government  re- 
ceipts therefor,  to  the  plaintiff,  as 
security  for  a  debt  due  to  him,  and 
subsequently  assigned  the  contract 
to  the  defendant,  in  consideration, 
among  other  things,  of  hia  aasumiog 
to  pay  all  their  debts^  and  the  de- 
fendant, in  order  to  obtain  the  re- 
ceipts pledged,  so  that  he  might 
effect  a  settlement  with  the  govern- 
ment, gave  to  the  plaintiff  a  written 
promise  that  he  would  pay  the 
amount  of  the  debt  whenever  he 
received  certificates  from  the  gov- 
ernment for  the  payment  of  so 
much  upon  the  contract,  in  con- 
sideration that  the  plaintiff  should 
aid  in  procuring  the  inspection  and 
aooeptance  of  the  goodB^  without 
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chftTge,  and  the  plaintiff  at  the 
same  time  gave  to  the  defendant  a 
written  promise  to  assist  him  ac- 
cordingly without  charge. 
Bdd^  That  the  promise  to  pay  the 
plaintiff  was  not  void  under  the 
Statute' of  frauds. 

1.  Taken  together,  these  tWo 
instruments  expressed  a  considera- 
tion. 

2.  SuQh  a  contract  is  not  to  be 
deemed  an  undertaking  to  pay  the 
debt  of  another  within  the  statute. 
It  is  to  be  regarded  as  assuming  to 
pay  a  lien  upon  being  put  in  pos- 
session of  the  indida  of  title. ...  .id 

14.  Under  an  agreement  for  the  em- 
ployment of  a  clerk,  at  a  commis- 
sion on  all  business  done  by  him, 
a  monthly  allowance  to  be  paid  to 
him,  on  account  of  it,  and  the  bal- 
ance not  to  be  paid  until  the  end 
of  the  year,  he  agreeing  to  forfeit 
such  balance  if  he  should  not  re- 
main till  then,  the  employer  has  a 
right  to  discontinue  his  services 
during  the  year,  and  thus  prevent 
him  from  being  entitled  to  the  bal- 
ance of  commissions,  provided  a 
sufficient  cause  therefor  arises,  such 
as  his  intoxication,  unfitting  him 
for  his  duties.  Huntington  v.  Claflin 
etaL, 262 

15.  The  employer  is  not  bound  under 
such  circumstances  to  dismiss  him 
instantaneously  upon  such  miscon- 
duct; and  his  permitting  a  day  to 
pass,  before  discharging  him,  is  not 
a  waiver  of  the  forfeiture id. 

16.  An  executory  contract^  if  it  be 
made  in  the  wife's  name,  or  the 
joint  names  of  herself  and  hus- 
band, survives  to  the  wife  by  force 
of  its  mere  form,  without  reference 
to  any  supposed  assignment  or 
delivery  by  him  to  her.  {Per  Rob- 
SRTSON,  J.)  ScoU  V.  &me»y 314 

17.  The  plaintiff  employed  the  de- 
fendants, who  were  stock  brokers, 
to  buy  certain  stocks  on  time,  mak- 
ing, and  agreeing  to  keep  good,  in 
the  defendants'  hands,  a  deposit 
to  indemnifv  them  against  depre- 
ciation in  the  market  value.  The 
stocks  having  fallen  after  their  pur- 
chas6|  the  defendants  called  on  the 


plaintiff  for  a  further  deposit^  and 
he  replied  that  it  was  not  conven- 
ient that  day,  but  that  he  would 
make  it  the  next  day.  At  the 
same  interview  he  gave  them  writ- 
ten authority  4o  sell,  in  these  terms: 
''  Please  sell,  for  my  account^  200 
HL  Central  R,  R.,  at  51."  After 
receiving  this  written  authority, 
the  df'fendants  sold  the  stocks  the 
same  day,  at  52.  Edd^  that  in  an 
action  against  the  defendants  for  so 
selling,  evidence  was  competent, 
on  the  part  of  the  plaintiffs,  that  it 
was  agreed  at  the  same  interview 
and  before  giving  the  authority  to 
sellj  that  uie  defendants  should 
wait  until  the  next  day  for  a 
further  deposit^  and  that  if  the 
stock  went  down  to  51,  mean- 
while, (at  which  time  the  existing 
deposit  would  be  exhausted,)  the 
defendants  might  sell  the  stock. 
Such  evidence  does  not  contradict 
such  a  written  power.  Clarke  v. 
J/«iSf«, 337 

18.  Such  an  agreement  to  delay  is  not 
void  as  being  without  considera- 
tion.   id, 

10.  A  general  allegation  in  the  com- 
plaint in  such  an  action,  that  the 
defendants  sold  without  authority 
from  the  plaintiff,  and  in  violation 
of  their  agreement  and  duty  as 
brokers,  is  sufficent  to  admit  of  evi- 
dence of  such  an  agreement  to  de- 
lay  id 

20.  The  contract  which  the  defend- 
ants made  on  behalf  of  the  plain- 
tiff being  for  the  delivery  to  him 
of  the  stocks,  at  any  time  at  his 
election,  within  a  certain  period, 
an  offer  of  the  defendants,  made 
after  selling  the  stock  without  au- 
thority before  the  expiration  of 
such  period,  to  replace  the  stocl^ 
does  not  bar  the  plaintiff's  right  or 
action.  He  is  entitled  to  be  rein- 
stated in  the  con  tracts  not  merely 
to  have  the  stock  replaced.  (Rob- 
ertson, J.,  dissented.) id, 

21.  Where  an  agent  has  thus  violated 
his  instructions  and  duty,  and  made 
himself  liable  to  an  action  for 
damages,  nothing  but  psiyment  of 
the>  damages^  an  aocord  and  satis- 
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Action,  or  a  releaae,  is  a  bar  to  an 
action.  His  offer  to  replace  the 
stock,  so  long  as  it  is  unaccepted, 
affects  neither  the  principal's  right 
to  recover  nor  the  measure  of  dam- 
ages. {Per  BoswoRTH,  Oh.  J.)  ,,id. 

22.  The  Judge  charged  the  Jury  in 
this  action  that  the  rule  of  damages 
was  the  difference  between  the 
price  at  which  the  stock  sold  on 
the  10th,  and  the  price  at  which 
the  plaintiff  could  have  purchased 
the  same  stock  on  the  20th. 

Mdd^  that  this  rule  was  as  favorable 
as  the  defendants  could  claim. 
They  were  not  entitled  to  have  the 
Jury  instructed  that  if  it  appeared 
that  by  waiting  until  after  the  20th 
they  might  have  been  entitled  to 
sell  the  stock  at  a  time  when  it 
was  as  low  as  it  was  on  the  19th, 
the  plaintiff  would  only  be  entitled 
to  nominal  damages.  (Robertson, 
J.,  dissented.) id, 

23.  It  is  not  necessary  for  the  plain- 
tiff in  such  action  to  prove  that  the 
defendants  were  paid  or  to  be  paid 
anything  for  their  services,  for  the 
law  implies  a  promise  to  pay  what 
their  services  were  reasonably 
worth id. 

24.  Nor  is  it  necessary  for  him  to 
prove  a  demand  upon  the  defend- 
ants for  the  stock  and  their  refusal 
to  deliver  it ;  nor  that  the  plaintiff 
had  paid  or  offered  to  pay,  or  been 
ready  and  willing  to  pay,  the  bal- 
ance due.  (KoBERTSOv,  J.,  dissent- 
ed.)   id. 

25.  An  agreement  between  the  mak- 
er and  the  holder  of  a  note, 
which,  by  its  terms,  is  payable  on 
demand,  with  interest,  that  the 
maker  will  pay  interest  semi-annu- 
ally, and  shall  not  be  required  to 
pay  the  principal  until  he  wishes 
to  do  so,  is  without  consideration 
and  void ;  as  the  restriction  of  the 
right  of  the  holder  to  demand  in- 
terest, to  stated  periods,  makes 
the  contract  less  raUier  than  more 
bene&cial  to  him.  Van  AUen  y. 
J<me»^ 369 

26.  A  subsequent  agreement  between 
the  same  parties,  that  in  considera- 
tion of  the  maker's  relinquishing 


such  first  agreement)  the  holder 
will  allow  him  to  pay  the  princi{)sl 
in  periodical  installments,  with  in- 
terest semi-annually  on  the  amount 
remaining  unpaid,  instead  of  on 
demand,  is  equally  without  consid- 
eration and  void. id 

• 

27.  The  payment  and  acceptance  of 
the  first  installment  under  such  lat- 
ter agreement  does  not  render  it 
binding  as  an  accord. id. 

28.  It  seems  that  upon  de&ult  in  the 
performance  of  an  ag^ement  in 
the  alternative  to  pay  in  cash,  or 
in  notes  at  three  or  four  months^ 
interest  runs  fi-om  the  time  thai 
not«8  or  cash  should  have  been 
given.  Stuart  v.  A'luse^ 436 


See  Insurance,  1,  5. 
New  Trial,  6. 
Title  to  Real 


Propebtt.  4 


CORPORATIONa 

See  Canal  Gompanie8,  1  ~3. 
Pbactice — ParUa^  4-7. 

COSTS. 
See  Praotice  — CotU^ 

DAMAGES. 

1.  Under  a  contract  to  purchase  a 
certain  quantity  of  merchandise 
within  a  specified  period,  at  the 
purchaser's  option,  if  he  refuses  to 
perform  it  within  the  time  fixed, 
the  remedy  is  two-fold,  either  to 
hold  the  goods  subject  to  his  order 
and  at  once  sue  him  for  the  contract 
price,  or  to  sell  them,  after  notice  to 
nim,  for  the  best  price  which  can  be 
obtained,  and  sue  for  the  difference 
between  that  and  the  contract  price ; 
but  in  adopting  the  latter  course, 
the  vendor  is  not  bound  to  sell  im- 
mediately, but  may  wait  as  long  as 
he  chooses  to  take  the  risk  of  the 
purchaser's  solvency,  holding  them 
meanwhile  subject  to  the  pur- 
chaser's order  on  his  making  pay- 
mciit.    Dusian  v.  McAndrew  et  aL, 

130 

2.  After  such  a  sale,  on  notice  to  tbe 
purchaser,  the  measure  of  damages 
m  an  action  against  him  for  breach 
of  the  contract^  is  the  difference 
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between  the  best  price  that  could 
be  obtained  at  l^e  sale,  and  the 
contract  price,  with  interest;  the 
market  price  on  the  latest  day  fixed 
by  the  contract  is  immaterial.  .m{. 

3.  In  an  action  to  recover  damages 
for  bodily  injuries  sustained  by  the 
plaintiff,  his  declarations  as  to  his 
sufferings,  made  within  a  few  hours 
after  the  commission  of  the  injury, 
and  before  he  had  fairly  recovered 
from  the  shock  and  pain,  are  com- 
petent to  go  to  the  Jury;  other 
evidence  as  to  the  fact  of  the  injury 
being  also  presented.  Baker  v. 
Griffin, 140 

4.  In  an  action  for  damages  for  injury 
to  property  alleged  to  have  been 
caused  by  the  negligence  of  the 
defendants,  it  must  appear  that  the 
plaintiffs'  acts  or  omissions  did  not 
concur  or  contribute  in  any  degree 
to  the  result  Ddafidd  et  al  v.  The 
Union  Ferry  Company  of  BrooMynj 

216 

5.  Thus  where  the  plaintiffs'  servants, 
after  nightfall,  moved  tlieir  canal 
boat  from  pier  to  pier,  across  the 
mouth  of  the  defendants'  ferry  slip, 
under  circumstances  making  the 
attempt  somewhat  hazardous  and 
liable  to  delay ; 

HM^  that  their  negligence  must  be 
deemed  to  have  contributed  to  a 
collision  resulting  from  the  approach 
of  the  ferry  boat  while  the  canal 
boat  was  being  moved ;  and  that  a 
verdict  in  favor  of  the  plaintiffs 
could  not  be  sustained. id, 

6.  In  an  action  for  damages  for  con- 
verting plaintiff's  personal  property 
and  ejecting  him  from  his  store,  it 
appeared  that  the  plaintiff  made  a 
general  assignment  for  the  benefit 
of  his  creditors  to  the  defendant^ 
who  was  his  landlord,  and  that 
some  time  after  the  assignment, 
the  plaintiff  having  meanwhile  con- 
tinued in  possession,  the  defendant 
excluded  him  from  the  premises 
and  took  possession  of  all  the  goods 
there,  claiming  that  they  all  passed 
under  the  assignment  The  plain- 
tiff testified  that  a  part  of  the  goods 
8o  withheld  from  him,  he  had  ac- 
quired subsequent  to  the  assign- 

Bosw. — Vol.  X.        90 


men^  and  that  at  the  time  of  the 
eviction  he  was  doing  a  profitable 
business. 
^eM,  upon  the  evidence  in  this  case : 

1.  That  it  was  error  to  nonsuit 
the  plaintiff  as  to  his  claim  for  con- 
version of  the  property  which  he 
alleged  that  he  had  acquired  subse- 
quent to  the  assignment 

2.  That  the  eviction  was  not  a 
case  for  vindictive  damages,  the  de- 
fendant appearing  to  have  acted  in 
good  faith. 

3.  That  the  plaintiff  was  entitled 
to  recover  his  actual  damage  for 
the  breaking  up  of  his  business, 
and  that  a  verdict  for  nominal 
damages  should  be  set  aside.  iV/ee 
V.  Murray^ 244 

7.  An  allegation  in  a  pleading,  of  an 
amount  of  unliquidated  damages 
or  a  value,  is  not  to  be  taken  as 
true  by  an  omission  to  deny  it, 
except  to  sustain  jurisdiction  or 
show  the  performance  of  a  con- 
tract requiring  such  value,  or  the 
like.  Stewart  v.  Binsee, 436 

8w  The  Revised  Statutes  do  not  im- 
peratively make  it  the  duty  of  a 
retiring  Sheriff  to  assign  over,  at 
the  end  of  his  term,  to  the  new 
Sheriff,  a  debtor,  taken  in  execu- 
tion,  who  is  upon  the  jail  limits,  so 
as  to  make  him,  if  he  omits  so  to 
do,  liable  to  the  judgment  creditor 
in  the  amount  of  the  debt,  as  though 
it  were  an  escape.  French  v.  WU- 
let, 566 

9.  Such  omission  will  not  charge 
prima  facie  the  retiring  Sheriff  with 
the  whole  debt tdL 

10.  In  an  action  for  damages  for  such 
omission,  an  omission  by  the  plain- 
tiff to  cause  the  prisoner  to  be  re- 
taken, by  issuing  a  second  execu- 
tion to  tlie  new  Sheriff,  may  be 
considered  in  mitigation  of  the 
damages. tdL 

11.  Evidence  of  the  mere  possession 
of  money  by  the  prisoner,  several 
years  before  the  defendant  went 
out  of  office,  is  inadmissible id, 

12.  Evidence  of  cause  of  his  not 
assigning  the  prisoner,  is  admissi- 
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ble,  if  not  in  justification,  in  miti- 
gation  of  damage& id. 

See  Contracts,  22. 
Sales  1. 

D. 

DEBTOR  AND  CREDITOR. 

1.  A  letter  written  by  a  debtor,  in 
effect  acknowledging  the  existence 
of  an  indebtedness,  and  proposing 
a  compromise,  but  distinctly  indi- 
cating an  unwillingness  to  pay,  and 
a  determination  to  pay  nothing  if 
the  offered  compromise  be  rejected, 
is  not  such  a  recognition  of  the 
debt  as  will  take  it  out  of  the  stat- 
ute of  limitations.  Creuse  v.  Defi- 
ganiere^  ...  * 122 

2.  A  creditor  receiving  from  his  debt- 
or, as  collateral  security,  a  promis- 
sory note  made  by  a  third  person, 
past  due,  with  the  request  to  collect 
it  and  apply  the  proceeds  to  the 
payment  of  the  debt,  though  with- 
out any  express  direction  to  sue 
upon  it,  incurs  the  obligation  to 
use  dili<^ence  in  its  collection,  and 
to  sue  if  necessary.  In  such  case 
the  debtor  stands  in  the  relation  of 

'  guarantor  for  the  collection  of  the 
note,  and  is  entitled  to  the  exer- 
cise, on  the  part  of  the  holder,  of 
such  diligence  as  is  required  of  a 
bailee  for  hire,  or  of  a  pledgee. 
Wakeman  et  al  v.  Qowdy^  ....  208 

3.  The  degree  of  diligence  required 
must  be  determined  from  the  facts 
and  circumstances  of  the  case,  as  a 
question  of  law -. id. 

4.  Where  creditors  received  such  a 
note  as  collateral  security  at  a  time 
when  the  makers  were  abundantly 
able  to  pay  it,  and  on  their  demand- 
ing payment  the  latter  intimated 
that  they  had  a  defense,  but  the 
creditors  neither  notified  the  debtor 
thereof  nor  brought  suit  on  the 
note  until  three  months  thereafter, 
and  meanwhile  the  makers  had 
become  insolvent,  whereby  the 
amount  of  the  note  was  lost;  — 
Hdd^  that  negligence  was  imputa- 
ble to  the  creditors,  and  that  they 
were  liable  to  the  debtor  for  the 


amount  of  the  note,  and  oould  not 
recover  frora  him  their  coats  of  ob- 
taining judgment  against  the  mak- 
ers. 9 «i 

5.  It  geemSj  that  where  two  creditors 
take  an  assignment  of  their  debtors^ 
stock  in  trade,  agreeing  with  each 
other  and  with  him,  that  they  will 
carry  on  the  business  for  a  certain 
time,  and  apply  the  profits  to  the 
payment  of  their  claims,  and  after 
that  to  the  payment  of  other  credit- 
ors, they  are  not  thereby  necessaiiij 
rendered  partners  as  between  them- 
selves.   Taylor  v.  Heiring, 447 

6.  Where  debtors  effected  a  compro- 
mise with  a  part  of  their  creditors, 
who  agreed  to  accept  payment  oi 
one-half  their  claims  in  full  satis- 
faction, the  debtors  agreeing  that 
if  they  should  find  it  necessary  to 
make  an  assignment,  they  would 
secure  the  payment  of  the  half 
agreed  to  be  paid,  by  preference  in 
such  assignment,  after  confidential 
debts;  and  subseqnently  the  deb^ 
ors  made  an  assignment,  in  which 
they  gave  preference,  first,  to  some 
debts  which  were  not  confidenttal, 
as  well  as  to  those  which  were, 
and  second,  to  the  payment  of  a 
number  of  creditors,  including 
those  who  had  agreed  on  the  com- 
promise. 

HM,  that  the  assignment  was  not 
fraudulent  as  to  the  creditors  who 
were  not  parties  to  the  compro- 
mise. Powers  V.  Oraydon^  . . .  .630 

7.  Debtors  making  an  assignment^ 
may  give  a  preference  for  the  pay- 
ment in  full  of  their  just  debte^ 
though  owned  by  one  who  has 
purchased  them  at  a  large  discount 

id 

$.  Where  an  assignment  contains  a 
provision  fraudulent  as  to  a  par- 
ticular class  of  creditors  only,  it 
cannot  be  declared  void  at  the  suit 
of  creditors  not  belonging  to  that 
class.  {Per  Robertson,  J.) ii 

9.  Debtors,  making  an  assignment, 
may  prefer  particular  creditors, 
although  induced  thereto  by  the 
latter,  having  previously  agreed 
to  accept  part  payment  of  thdir 
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demands  in  fall  satigfaction.  {Per 

BOBERTBON,  J.) id, 

10.  An  assignment  con  taining  ^  clause 
requiring  a  release,  if  made  with 
the  consent  of  the  creditors,  es- 
pecially where  the  consent  is  ob- 
tained before  the  assignment  is 
made,  and  before  the  debtors'  prop- 
erty is  placed  before  the  reach  of 
creditors,  is  not  void.  The  con- 
sent removes  the  objection  of  co- 
ercion for  the  purpose  of  obtaining 
a  benefit  to  the  assignors.  It 
makes  no  difference  that  the  agree- 
ment to  accept  a  part  and  release 
the  debtors  is  made  by  a  few  only 
of  the  creditors,  and  tLey  are  pre- 
ferred in  the  assignment  in  conse- 
quence of  their  doing  so.  {Per 
MONELL,  J.) id. 

See  Assignment,  5-8,  10,  11. 
Fatitent,  1,  2. 
flunoipal  and  aoent,  1,  2. 

DECLARATIONa 
See  Damaqes,  3. 

DEED. 

1.  The  mere  production  of  an  ancient 
deed  by  the  party  claiming  under 
it,  does  not  entitle  him  to  read  it 
in  evidence  without  further  proof. 
Fogal  et  aL  v.  Pirro^ 100 

2.  Accepting  a  deed  which,  by  its 
terms,  conveys  *^  subject  to  a  mort- 
gage,*'  describing  it^  but  without 
any  provision  as  to  its  payment, 
either  in  the  deed  or  the  contract 
under  which  it  is  given,  does  not 
estop  the  grantee  from  showing,  as 
against  an  assignee  of  the  mort- 

§age,  who  could  have  ascertained 
le  fact  by  inquiry,  that  the  mort-. 
gage  had  been  in  part  paid  before 
the  deed  was  given  and  accepted. 
Eartley  v.  Ihiham  et  aL, 273 

See  Title  to  Heal  Psopebtt,  3. 

DEFENSEa 

1.  The  failure  of  goods  sold  to  cprres- 
pond  with  a  description  or  war- 
ranty of  them,  in  the  contract  of 
B^e,  does  not  constitute  a  defense, 
either  as  a  failure  of  consideration 
or  breach  of  warranty,  to  the  lia- 


bility of  a  third  party  upon  a  prom- 
issory note  given  by  him  and 
accepted  as  payment  of  the  price 
of  such  goods.  Any  remedy  for 
such  misrepresentation  or  breach 
of  warranty  is  confined  solely  to 
the  purchaser  by  action  against  the 
seller.  Ddano  v.  JRawaon  et  aL,  286 

2.  An  attorney  or  agent,  who  has 
received  from  his  principal,  as  a 
mere  messenger  or  carrier,  money 
to  be  delivered  to  a  third  person, 
although  it  be  paid  in  performance 
of  an  agreement  previously  made 
between  the  principal  and  -such 
third  person,  cannot  set  up  any 
illegality  in  such  agreement  as  a 
defense  to  an  action  brought  by  the 
latter  to  recover  it  as  money  paid 
to  his  use.  MerriU  v.  Millard^ .  .309 

3.  A  mere  agency  of  such  defendant 
in  making  the  original  agreement, 
does  not  affect  his  liability.  It  is 
not  his  mere  ignorance  of  such 
illegality,  but  the  absence  of  any 
legal  connection  between  the  new 
promise  of  the  defendant  to  deliver 
such  money  as  directed,  and  the 
original  contract,  which  precludes 
him  from  setting  up  such  a  de- 
fense  id. 

4.  Conditions  in  a  policy  of  insurance, 
that  no  suit  shall  be  sustainable 
thereon  unless  commenced  within 
six  months  after  a  loss  occurs,  and 
also  that  the  payment  of  losses 
shall  be  made  m  sixty  days  from 
the  date  of  the  adjustment  of  pre- 
liminary proofs  of  loss  by  the  par- 
ties, must  be  so  construed  as  not 
to  confiict  unnecessarily  with  each 
other.  And  where  the  parties,  in 
good  faith,  and  without  any  obiec- 

*  tion  that  unnecessary  time  is  taken 
for  the  purpose,  are  occupied  so 
long  in  adjusting  proofs  that  sixty 
days  from  the  date  of  adjustment 
does  not  expire  within  the  six 
months,  the  policy  does  not  become 
forfeited  merely  because  the  suit  is 
not  brought  within  six  months 
and  before  the  loss  is  payable.  An 
action  brought  promptly  upon  the 
expiration  of  sixty  days  from  the 
adjustment  of  loss,  is  not  barred 
because  commenced  more  than  six 
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monthB  after  the  loss  occurred.  The 
Mayor^  <fcc.,  of  New  York  v.  The 
HamiUon  Fire  Insurance  Co.^  .  .537 

See  Contracts,  20,  21. 

DEMAI^D. 

1.  Where  one  holding  an  executory 
contract  for  the  sale  to  him  of  mer- 
chandise, assigns  it  to  third  persons, 
and  the  vendor  in  the  contract  ten- 
ders performance  directly  to  the 
latter,  a  demand  by  them  for  the 
performance  of  a  condition  prece- 
dent on  the  part  of  the  vendor, 
must  be  made  upon  the  vendor,  and 
not  alone  upon  the  assignor  of  the 
contract  Dueian  v.  Mc Andrew  et 
•L, 130 

See  Contracts,  10-24. 

DEMURRAGE. 

1.  Under  a  charter  party,  the  lay  days 
of  a  vessel,  by  the  general  rule, 
commence  to  run  from  the  time  the 
vessel  enters  the  dock.  Where 
the  delivery,  by  the  terms  of  the 
charter  party,  was  to  be  made 
"  alongside  of  the  plaintiffs'  vessel, 
within  reach  of  her  tackles;" 

Hddj  that  if  the  master  was  directed 
to  take  the  vessel  to  a  certain  dock, 
and  did  so,  the  lay  days  commenced 
to  run  from  the  day  when  she  was 
taken  there  and  was  in  readiness 
alongside  that  dock  to  discharge  her 
cargo.  Rowe  v.  Smiik, 268 

2.  There  being  in  this  case  a  conflict 
of  testimony,  as  to  whether  the 
charterers  delayed  receiving  the 
cargo  for  their  own  convenience, 
or  whether  the  delay  was  caused 
by  the  regulations  of  tlie  custom 
house; 

Hdd^  that  a  verdict  sustaining  the 
plaintiff''s  claim  for  demurrage, 
should  not  be  disturbed. id, 

DILIGENCE. 

See  Debtor  and  Creditor,  3. 
Evidence,  23. 

B. 

ELECTION  OF  REMEDIES. 

1.  Under  a  contract  to  purchase  a 
certain    quantity    of  merchandise 


within  a  q;)ecified  period,  at  the 
purchaser's  option,  if  he  refuses  to 
perform  it  within  the  time  fixed, 
the  remedy  is  two-fold,  either  to 
hold  the  goods  subject  to  his  order 
and  at  once  sue  him  for  the  contract 

Erice,  or  to  sell  them  after  notice  to 
im  for  the  best,  price  which  can  be 
obtained,  and  sue  for  the  difference 
between  that  and  the  contract 
price;  but  in  adopting  the  latter 
course,  the  vendor  is  not  bound  to 
seh  immediately,  but  may  wait  as 
long  as  he  chooses  to  take  the  risk 
of  the  purchaser's  solvency,  hold- 
ing them  meanwhile  subject  to  the 
purchaser's  order  on  his  making 
payment  Dvutan  v.  AfcAndrew  et 
aL, 130 

ESTOPPEL. 

1.  The  corporation  of  the  city  are  not 
estopped  from  claiming  title  to  land 
between  high  and  low  water  mark, 
by  their  having  designated  it  for 
years  upon  their  maps,  as  the  prop- 
erty of  an  individual,  and  havimr 
assessed  taxes  and  the  expenses  of 
improvements  thereon  as  his  prop- 
erty, and  collected  the  same  from 
him.  JfcFfiHane  v.  Kerr^ 249 

2.  Accepting  a  deed  which  by  its 
terms,  conveys  "  subject  to  a  mort- 
gage," describing  it,  but  without 
any  provision  as  to  its  payment^ 
either  in  the  deed  or  the  contract 
under  which  it  is  given,  does  not 
estop  the  grantee  from  showing,  as 
against  an  assignee  of  the  mortgage, 
who  could  have  ascertained  the 
fact  by  inquiry,  that  the  mortgage 
had  been  in  part  paid  before  the 
deed  was  given  and  accepted. 
Hartley  v.  IhUham  et  aL, 273 

3.  The  delivery  of  chattels  to  a  cred- 
itor of  a  third  person,  and  his 
acceptance  of  them  in  satisfaction 
of  the  indebtedness  to  him  of  such 
third  person,  without  the  latter 
being  a  party  to  thn  transaction, 
satisfies  both  such  debt  and  any  lia- 
bility for  the  price  of  such  chattels^ 
and  prevents  the  party  so  deliver- 
ing them  from  recovering  their 
value  upon  an  implied  agreement 
for  goods  sold  and  delivered,  upon 
the  ground  that  the  special  agree- 
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ment  upon  which  they  were  de- 
livered was  a  parol  promise  to  pay 
the  debt  of  another^  which  was 
Toid  by  the  statute  or  frauds.  One 
BO  deUverin^  the  goods  and  induc- 
ing the  creditor  to  accept  them  in 
payment,  is  estopped  from  alleging 
the  contract  to  be  void  and  recover- 
ing their  price.  Fowler  v.  UoOjer^  374 

4.  Upon  all  the  testimony  in  this  case 
as  to  whether  the  chattels  in  ques- 
tion were  delivered  in  satisfaction 
of  such  a  debt,  pursuant  to  Apre- 
vious  engasement  to  that  efi^ct; 
HM^  that  there  was  such  a  conflict 
of  evidence  that  the  verdict  of  a 
jury  should  not  be  set  aside. . .  id, 

EVIDENCE. 

1.  A  contract  for  the  sale  of  a  specific 
quantity  of  a  certain  kind  of  mer- 
chandise, while  on  board  of  a  ves- 
sel at  sea,  is  sufficiently  performed 
by  the  delivery  from  on  board  such 
vessel,  on  its  arrival,  of  a  like  quan- 
tity and  kind  of  merchandise,  if  it 
correspond  with  the  rest  of  the 
description  of  the  ^oods  sold  in 
such  contract,  notwithstanding  any 
designation  of  them  therein  as  be- 
ing of  a  brand,  with  a  certain  title 
composed  of  the  names  of  individ- 
lutls;  if  no  similar  goods,  designat- 
ed as  an  article  of  commerce,  as 
being  of  such  a  brand,  be  known 
in  the  market  where  such  sale  took 
place;  especially  if  all  the  names 
used  in  such  title  be  those  of  mem- 
bers of  a  firm  by  whom  such  arti- 
cles were  manufactured,  the  goods 
delivered  be  marked  with  two  of 
those  names,  and  the  whole  of  such 
title  nearly  resembles  that  used  by 
such  firm.  PoUen  et  al.  v.  Le  Hoy 
et  aL, 38 

2.  Under  such  circumstances  the  des- 
ignation of  the  articles  as  of  such 
a  brand,  may  be  rejected  as  sur- 
plusage, or  an  erroneous  particular 
of  description;  or  the  naming  of 
the  brand  may  be  construed  to  in- 
tend a  mere  designation  of  the 
manufacturers,  and  that  the  articles 
sold  should  be  marked  with  names 
usually  employed  by  them  to  desig- 
nate that  they  were  of  their  manu- 
iactare. •....tdL 


3.  Thus  where  the  plaintiffs  Jigreed 
to  sell  and  deliver  to  the  aefend- 
ants  a  quantity  of  soft  English  lead, 
to  arrive  by  a  specified  vessel,  des- 
ignating the  lead  in  the  contract  as 
**  WaUcer,  Parker  A  WoXkfir  brand ;" 
when,  in  fact,  there  was  no  firm  of 
Walker,  Parker  &  Walker  in  exist- 
ence, and  no  lead  so  marked  was 
known  in  the  market  as  an  article 
of  commerce ;  but  the  lead  on 
board  the  vessel  was  manufactured 
by  a  firm,  two  of  whose  members 
were  named  "Walker,"  and  one 
"  Parker,"  known  as  "  Walkers, 
Parker,  Walker  &  Co.,"  and  had 
been  marked  or  branded  by  them 
"  lfaflfecr«,  Parher  ds  Cor 

Heldy  that  upon  these  facts  the  con- 
tract was  satisfied  by  a  delivery  of 
that  lead. tdL 

4.  In  such  case,  it  is  the  province  of 
the  jury  to  determine,  upon  evi- 
dence as  to  the  usage  of  trade, 
what  was  the  intention  of  the 
parties tdL 

5.  In  such  a  case,  evidence  that  there 
was  no  other  lead  known  in  the 
market  by  the  designation  of  Walk- 
ers, Parker,  Walker  &  Co.'s  brand, 
or  any  similar  brand,  except  that 
manufactured  by  such  firm;  that 
soil  English  lead  so  manufactured 
would  be  of  equal  quality  and  value, 
whether  stamped  ^*  Walkers,  Park- 
er, Walker  &  Co.,"  or  "  Walkers, 
Parker  &  Co.:"  and  that  "soft 
English  lead,  Walker,  Parker  & 
Walker  brand"  would,  according 
to  the  understanding  among  deal- 
ers in  the  article,  designate  lead 
stamped  either  way,  is  admissible 
to  enable  the  jury  to  determine, 
that  the  marks  were  merely  em- 
ployed to  indicate  the  quality  called 
for  by  the  agreement,  and  that  the 
terms  employed  to  designate  the 
brand  in  the  contract,  were  so  used 
merely  to  indicate  the  manufactur- 
ers, and  were  equally  applicable  to 
all  lead  manufactured  by  them  and 
branded  to  indicate  such  manu- 
facture  tdL 

6.  Evidence  of  conversations  between 
the  parties  to  a  contract  prior  to  its 
completion,  however  admissible  to 
oonsirue  terms  used  in  it^  is  not 
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otherwise  ftdmiasible  for  the  pur- 
pose of  determiniDg  the  intention 
of  such  parties id, 

7.  In  order  to  prove  what  article  was 
intended  in  a  contract,  by  a  name 
used  in  commerce,  it  is  proper  to 
ask  a  witness  who  is  an  expert^ 
"  how  the  article  is  generally  known 
in  the  market?  and  how  spoken  of 
generally?" id. 

8.  The  negative  testimony  of  wit- 
nesses familiar  with  a  certain  com- 
modity, who  have  long  dealt  in  it, 
that  they  never  saw  any  of  a  speci- 
fied brand,  may  be  weighed  against 
testimony  of  anotlier  witness  that 
be  had  seen  it,  in  determining 
whether  such  brand  existed  and 
was  known  in  the  market id, 

9.  Where,  tinder  an  executory  con- 
tract for  the  sale  of  goods,  the 
buyer  refuses  to  receive  and  pay 
for  them,  and  the  s^er,  afler  notice 
to  the  buyer  of  his  intention  so  to 
do,  sells  them  fairly  at  the  best  price 
he  can  obtain,  and  sues  to  recover 
the  deficiency  between  the  pro- 
ceeds of  the  sale  and  the  contract 
price,  such  sale,  though  the  defend- 
ant was  not  notified  of*  the  time 
and  place  of  making  it,  is  a  test  as 
against  him  of  the  value  of  the 
article id, 

10.  In  order  to  establish  title  to  land, 
under  a  lease  by  the  corporation  of 
the  City  of  New  York,  for  non- 
payment of  taxes,  it  is  necessary  to 
show  that  every  prerequisite  to  the 
power  to  sell  had  been  complied 
with.  Steveru  v.  Palmer^ 60 

11.  Production  of  what  purport  to 
be  the  assessment  rolls,  without 
proof  of  their  authenticity  or  the 
genuineness  of  the  assessors'  sig- 
natures, is  not  sufficient  evidence 
that  the  taxes  therein  mentioned 
were  duly  imposed. id, 

12.  The  mere  production  of  an  an- 
cient deed  by  the  party  claiming 
under  it,  does  not  entitle  •  him  to 
read  it  in  evidence  without  further 
proo£  Fbgal  et  bL  v.  Pirro,  . . .  100 

13.  In  an  action  to  recover  damages 
for  bodily  injuries  sustained  by  the 


plaintiff,  his  dedarataons  as  to  nis 
sufferings,  made  within  a  few  hours 
afler  the  oommisaion  of  the  injury, 
and  before  he  had  fairly  recovered 
from  the  shock  and  pain,  are  oom-' 
petent  to  go  to  the  Jury;  other 
evidence  as  to  the  fact  of  the  in- 
jury being  also  presented.  Baker  v. 
Griffm, 140 

14.  A  person  in  whose  &vor  an 
award  was  made  for  the  value  of 
land  taken  by  a  Municipal  Cor- 
poration for  a  public  improvement^ 
received  payment  from  the  officers 
of  the  Corporation,  of  a  sum  much 
larger  than  the  amount  actaally 
awarded  him,  but  no  more  than  he 
was  advised  he  was  justly  entitled 
to,  he  being  informed  by  tlie  of- 
ficers of  the  Corporation,  and  in 
good  faith  believing^  that  the  sum 
paid  was  the  amount  awarded,  and 
thereby  being  induced  not  to  file 
exceptions  to  the  award;  and  the 
Corporation  took  the  property  and 
for  more  than  two  years  made  no 
attempt  to  recover  the  over-pay- 
ment 

Heldj  That  the  Corporation  oould  not 
afler  that  recover  it  back.  The 
rule  with  respect  to  voluntary  pay- 
ments is,  that  if  a  party  has  actu- 
ally paid  what  the  law  would  not 
have  compelled  him  to  pay,  but 
what  in  equity  and  good  conscience 
he  ought^  he  cannot  recover  it  back 
again  in  an  action  for  money  had 
and  received.  The  Mayor,  Ac^  of 
New  York  v.  Erben  et  ^ 189 

15.  Evidence  of  these  facts  in  defense 
to  the  action  of  the  Corporation  to 
recover  back  such  alleged  over- 
payment, is  admissible  under  the 
defendant's  denial  of  the  allega- 
tions of  the  complaint  that  the 
over-payment  was  money,  "not  of 
right  due  and  payable,  and  a  pay- 
ment made  under  a  mistake  of  fact 
on  the  part  of  the  plainti&". .  .id. 

16.  The  rule  is  uniform,  that  the 
Court  will  not  set  aside  the  verdict 
of  a  Jury,  unless  it  is  clearly  acainst 
the  weight  of  evidence.  Where 
the  evidence  is  merely  conflicting, 
a  verdict  found  either  way  will  not 
be  disturbed.  L$wi$  v.  J5Xa^..l98 
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17.  In  tihis  action,  which  was  to  re- 
cover for  merchandise  sold  and  de- 
livered, the  defense  being  that  the 
purchase  was  made  of  a  third  per- 
son, under  a  special  contract,  which 
had  not  been  fulfilled;  there  being 
evidence  on  both  sides  of  the  ques- 
tion;— Heldj  that  upon  the  testi- 
mony there  was  sufficient  conflict 
of  evidence  to  authorize  the  Jury 
to  End  against  the  defense,  and  to 
bring  the  case  within  the  rule.,  .id. 

18.  In  such  an  action  it  is  not  error 
to  exclude  parol  evidence  to  explain 
an  ambiguity  in  the  special  contract 
in  question,  where  there  is  no  aver- 
ment in  the  pleadings  to  which  the 
proof  would  apply,  and  the  defend- 
ants have  not,  by  proof,  connected 
the  plaintiff  with  such  contract  so 
as  to  affect  him  by  notice  of  its  ex- 
istence.   id. 

19.  A  mortgagee  of  chattels  may 
maintain  an  action  for  injury  to 
his  reversionary  interest  therein, 
caused  by  a  sale  thereof,  under 
proceedings  against  the  mortgagee 
while  in    possession,  in    separate 

.  parcels,  to  numerous  purchasers. 
Manning  et  al  v.  Afonagfian  et  al, 

231 

20.  In  an  action  for  such  injury,  it  is 
not  necessary  for  the  mortgagee 
to  prove  that  he  has  been  unable  to 
find  such  purchasers  afler  diligent 
search  for  them. id. 

21.  Proof,  in  such  action,  of  the  pur- 
chase of  a  number  of  the  articles 
by  one  person,  known  to  the  plain- 
tiff therein,   does  not   render    it 

^ecessary  for  the  latter  to  prove  a 
demand  by  him  of  such  articles 
from  such  purchaser,  in  order  to 
enable  him  to  recover  damages  for 
the  removal  of  such  articles,  against 
the  sellers. id. 

22.  The  mere  presence  of  the  mort- 
gagee at  such  sale,  without  object- 
ing tliereto,  is  not  a  waiver  of  such 
right id, 

23.  Neither  a  demand  by  such  plain- 
tiff, from  the  sellers,  of  the  proceeds 
of  such  sale,  nor  his  mere  com- 
mencement of  an  action  against 
one  of  the  purchasers  at  such  tale, 


subsequently  discontinued,  opeT- 
ates  as  a.  ratification  of  the  sale  ot 
all  such  goods  or  of  those  sold  to 
such  purchasers. id. 

24.  An  omission  by  a  plaintiff  in  such 
an  action,  where  the  sale  was  made 
by  a  Receiver  in  another  action,  at 
the  instance  of  the  party  thereto, 
on  whose  behalf  he  was  appointed, 
contrary  to  his  duty,  under  the 
orders  of  the  Court  by  whom  he 
was  so  appointed,  to  obtain  the 
leave  of  such  Court  to  commence 
such  action,  constitutes  no  objec- 
tion to  the  recovery  therein  against 
such  Receiver  and  party  by  whose 
direction  such  sale  was  made..  .tcL 

25;  In  an  actio^  upon  an  administra- 
tion bond,  to  recover  upon  the 
administrator's  disobedience  of  an 
order  of  the  Surrogate,  requiring 
payment  of  a  debt,  &c.,  of  Uie  in- 
testate, the  plaintiff  must  show  that 
an  application  was  made  by  the 
creditor,  and  that  a  citation  was 
issued  thereupon,  and  either  the 
fact  of  the  service  of  such  citation, 
or  the  proof  of  its  service  which 
was  presented  before  the  Surro- 
•  gate.  Behrle  v.  Sherman  et  aL,  292 

26.  If  the  Surrogate's  jurisdiction  of 
the  person  be  thus  shown,  his  de- 
cree mu.<tt  be  treated,  in  such  a  col- 
lateral action,  as  valid,  tliough  no 
evidence  be  given  that  he,  in  fiict, 
received  proof  of  the  claim  of  the 
creditor  applying,  and  of  the  con- 
dition and  applicability  of  the  as- 
sets  fdL 

27.  Where  the  complaint  in  such  an 
action  did  not  state  that  an^  ap- 
plication was  made,  and  simply 
averred  that  "the  administratrix 
was  duly  cited,"  &c.,  to  show  cause 
on  the  8th  of  Mardi,  &e.,  setting 
forth  the  purport  of  the  citation ; 
and  that  '*  on  or  about  that  day," 
'*  upon  reading  and  filing  proof  of 
the  due  service  of  said  citation 
upon  said  administratrix  person- 
ally," &c.,  and  on  due  proof  of  the 
claim,  &C.,  it  was  adjudged,  &c. ; 
and  the  answer  denied  that  the 
administratrix  was  duly  cited,  and  > 
that  the  Surrogate  duly  or  pur- 

■  Buant  to  the  statute  adjudged,  ito^ 
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ftnd  there  was  no  evidence,  except 
the  recitals  in  the  decree,  that 
proof  of  due  service  had  been  read 
and  filed,  ffdd,  that  jurisdiction 
was  not  admitted  nor  shown.,  .td 

28.  To  sustain  such  an  action  it  must 
also  appear  that  the  execution 
issued  on  the  docketed  certificate 
of  the  decree  conformed,  in  sub- 
stance, with  the  requirements  of 
the  statute id, 

29.  The  plaintiff  employed  the  de- 
fendants, who  were  stock  brokers, 
to  buy  certain  stocks  on  time, 
making  and  agreeing  to  keep  good, 
in  the  defendants'  hands,  a  deposit 
to  indemnify  them  against  depre- 
dation in  the  market  value.  The 
stocks  having  fallen  after  their 
purchase,  the  defendants  called  on 
the  plaiutiff  for  a  further  deposit, 
and  he  replied  that  it  was  not  con- 
venient that  day,  but  that  he  would 
make  it  the  next  day.  At  the 
same  interview  he  gave  them 
written  authority  to  sell,  in  these 
terms:  '* Please  sell,  for  my  ac- 
count, 200  III  Central  R  R.  at 
61."  After  receiving  this  written 
authority,  the  defendants  sold  the 
stocks  the  same  day,  at  52.  Hildj 
that  in  an  action  against  the  de- 
fendants for  so  selling,  evidence 
was  competent,  on  the  part  of  the 
plaintiffs,  that  it  was  agreed  at  the 
same  interview  and  before  giving 
the  authority  to  sell,  that  the  de- 
fendants should  wait  until  the  next 
day  for  a  further  deposit^  and  that 
if  the  stock  went  down  to  61, 
meanwhile,  (at  which  point  l^e 
existing  deposit  would  be  exhaust- 
ed,) the  defendants  might  sell  the 
stock.  Such  evidence  does  not 
contradict  such  a  written  power. 
Clarke  v.  Meigs  et  aL, 337 

30.  In  an  action  against  fectors,  for 
selling  flour  at  an  underprice,  evi- 
dence of  an  expression  by  the  de- 
fendants to  the  plaintiffs,  after  the 
sale  in  question,  of  hopes  to  do 
better  with  another  cargo  of  flour, 
which  the  plaintiffs  had  consigned 
to  them  at  about  the  same  time, 
together  with  evidence  of  the  times 
and  prices  at  which  they  sold  such 


second  cargo,  is  not  admiinble. 
Mitbank  et  al  v.  Denni$Untn  et  al., 

382 

31.  Evidence  of  the  ori^nal  cost  of 
the  flour  is  also  inadmissible.. .  .idL 

32.  Proof  that  the  defendants  took  a 
newspaper,  which,  immediately  be- 
fore the  sale  in  question,  contained 
an  article  calculated  to  put  ita 
readers  on  inquiry  as  to  the  exist- 
ence of  causes  likely  to  produce  a 
rise  in  prices,  is  not  admissible, 
unless  it  be  proved  tliat  they  saw 
the  particular  article  in  question. 

33.  Letters  from  the  plaintiffii  to  the 
defendants,  written  after  the  sal^ 
are  not  admissible  on  their  own 
behal£ id. 

34.  Ambiguous  words  in  a  policy  of 
insurance  may  be  construed  by  ex- 
trinsic evidence  of  accompanying 
circumstances  and  the  usages  of  the 
business- in  which  the  property  in- 
sured was  employed.  The  New 
York  Bating  and  Packing  Company 
V.  The  Washingion  If\re  Insuranee 
Co 428 

35.  Thus  where,  in  an  action  on  a 
policy  of  insurance  upon  a  two- 
story  factory,  with  attic  and  base- 
ment, which  contained  a  provision 
in  these  words:  "Water  on  each 
floor,  with  hose,  and  a  watchman 
is  to  be  kept  on  the  premises  at 
night:*'  the  insured  gave  evidenoe 
that  tne  factory  was  provided  with 
a  steam  pump  m  an  adjoining  build- 
ing and  a  force  pump  in  the  base- 
ment, connected  with  a  water  mpe 
passing  through  the  two  stoRes 
above  to  a  tank  in  the  attic,  whidi 
was  so  constructed  that  its  over- 
flow would  flood  the  attic  floor, 
that  hose  was  kept  upon  the  prem- 
ises, attached  to  couplings  to  such 
water  pipe  in  the  first  and  second 
stories,  by  means  of  which  and  the 
force  pump,  water  oonld  be  thrown 
upon  those  floors  and  into  the  base- 
ment, by  the  steam  pump,  and 
that,  according  to  the  usage  of  the 
"  factory  parlance,"  neither  the  attic 
nor  the  basement  were  i^ken  of 
as"  floors  j"— 
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Mddf  that  it  was  error  to  dismias  the 
complaint  on  the  eround  that  the 
plainUff  had  not  shown  a  compli- 
ance with  such  provision  in  the 
policy. id, 

86.  In  an  action  to  recover  for  work 
done,  and  materials  furnished,  in 
various  parts  of  a  building,  under 
a  special  contract  requiring  the 
plaintiff  to  conform  to  plans  and 
specifications  which  formed  part 
of  the  contract,  other  plans,  as  well 
as  mi^s  and  drawings,  exhibiting 
the  various  parts  of  the  building 
and  premises  on  which  the  work 
was  to  be  done,  are  admissible  in 
evidence,  as  introductory  to  testi- 
•mony ;  and  a  question  to  a  witness 
whether  such  a  plan  is  correct, 
though  leading,  is  still  proper,  as 
mere  inducement  Stuart  v.  Bhuk 
et  aL, 436 

37.  The  fact  that  work  alleged  to  have 
been  done  by  the  plaintiff  is  de- 
lineated on  the  plan  exhibited,  does 
not  render  such  evidence  improper 
where  no  objection  is  taken  to  a 
general  question  as  to  the  correct- 
ness of  the  plan,  and  a  witness  had 
testified  that  he  could  supply  the 
Unes  representing  the  plaintiff's 
work,  in  Court,  it  they  were  not 
laid  down  on  the  plan. td 

38.  Entries  in  partnership  books  are 
not  evidence  ror  one  partner  against 
another  on  an  accounting  between 
them,  unless  it  appears,  or  may  be 
presumed  that  the  latter  not  only 
nad  access  to  the  books,  but  actually 
inspected  them.  (Bosworth,  Ch.  J^, 
dissented.)   Taylor  v.  Herring^ .  447 

39.  Thus,  where  the  defendant  was  a 
dormant  partner,  who  took  no  part 
in  conducting  the  business,  except 
to  give  his  notes  for  its  liabilities. 
and  merely  visited  the  place  of 
business  occasionally,  and  there 
was  no  evidence  that  he  ever  looked 
at  any  of  the  books;  — Hdd^  that 
the  entries  in  the  books  were  not 
admissible  against  him,  in  favor  of 
his  partner.  (Boswohth,  Ch.  J.,  dis 
sented.) id, 

40.  Such  entries,  made  by  a  book- 
keeper employed  by  the  partner- 
ship, are  not   admissible  on  the 

Bosw. — ^VoL,  X        91 


gronnd  of  their  being  made  by  a 
mutual  agent^  unless  it  is  shown 
that  the  bookkeeper  was  authorized 
by  them  to  determine  with  what 
sums  each  should  be  charged.  (Bos- 
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WORTH,  CL  J.,  dissented.; tdL 

41.  Entries  in  partnership  books  are 
prima  fade  evidence,  as  in  favor  of 
one  partner  against  another  who 
had  access  to  them,  and  an  oppor- 
tunity to  inspect  them,  notwith- 
standing his  omission  to  do  so.  {Per 
Bosworth,  Ch.  J.,  dissenting.).  ,0. 

42.  In  an  action  in  which  the  nature 
and  contents  of  documents  long 
since  destroyed  are  in  question, 
entries  in  the  account  books  of  the 
counsel  who  drafted  the  documents 
relating  thereto,  his  drafts  thereof) 
and  other  papers  drafWl  by  him  at 
the  same  time  relative  to  the  same 
subject,  the  counsel  being  deceased, 
are  admissible  in  evidence  for  the. 
purpose  of  corroborating  the  testi- 
mony of  witnesses  as  to  Uieir  recol- 
lection of  the  date  and  contents  of 
tiie  misttng  documents.   Moffitt  v. 
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See  AssiaiTEB,  6. 

Caital  CoMPAimB,  3. 
PATKBirr,  I,  % 
Shbriff,  4,  5. 

WiTNBSa 

EXCEPTIONa 
See  pRAOTiox  —  ErcqftioM, 

EXECUTORS   AND  ADMIOTS- 
TRATORa 

1.  In  an  action  upon  an  administra- 
tion bond,  to  recover  upon  the  ad- 
ministrator's disobedience  of  an 
order  of  the  Surrogate,  requiring 
payment  of  a  debt  &a,  of  the  in- 
testate, the  plaintiff^  must  show  that 
an  application  was  made  by  the 
creditor,  and  that  a  citation  was 
issued  thereupon,  and  either  the 
fact  of  the  service  of  such  citation 
or  the  proof  of  its  service  which 
was  presented  before  the  Surrogate. 
Behrley:.  Sherxmn  et  al, 292 

2.  If  the  Surrogate's  jurisdiction  of 
the  person  be  thus  shown,  his  de- 
cree must  be  treated,  in  such  a  col- 
lateral action,  as  valid,  though  no 
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eTidenod  be  fftreii  thtt  he,  in  ftct^ 
reoeived  pro<»  of  the  claim  of  the 
creditor  applying,  and  of  the  con- 
dition and  applicability  of  the  as- 
setBw id. 

3.  Where  the  complaint  in  such  an 
action  did  not  state  that  any  appli- 
cation was  made,  and  simply  aver- 
red that  "  the  administratrix  was 
duly  cited,"  &c.,  to  show  canse  on 

.  the  8th  of  March,  &c.,  setting  forth 
the  purport  of  the  citation;  and 
that  "on  or  abont  that  day,"  "npon 
reading  and  filing  proof  of  the  due 
service  of  said  citation  upon  said  ad« 
ministratrix  pemonally,"  &c.,  and 
on  due  proof  of  the  claim,  ^c,  it 
was  adjudged,  &e. ;  and  the  answer 
denied  that  the  administratrix  was 
duly  cited,  and  that  the  Surrogate 
duly  or  pursuant  to  the  statute  ad- 
judged, &c.,  and  there  was  no  evi- 
dence, except  the  recitals  in  the 
decree,  that  proof  of  due  service 
had  been  read  and  filed;  —  JSdd, 
that  jurisdiction  was  not  admitted 
nor  &own id. 

4.  To  sustain  such  an  action  it  must 
also  appear  that  the  execution 
issued  on  the  docketed  certificate 
of  the  decree  conformed,  in  sub- 
stance, witli  the  requirements  of 
the  statute id 

F. 

FACTORS. 

1.  The  duty  of  a  factor  to  employ 
proper  diligence  and  skill  in  the 
sale  of  merchandise  intrusted  to 
him  for  that  purpose,  is  properly 
discharged  by  its  sale  by  him  for 
its  fair  market  value  at  the  time 
thereof,  being  a  higher  price  than 
that  for  which  he  sells  some  of  his 
own  about  the  same  time,  while 
other  large  holders  of  similar  mer- 
chandise are  selling  it  freely  at  the 
prevailing  price,  and  there  are  in- 
dications of  a  speedy  prospective 
superabundant  supply  of  the  mar- 
ket with  such  merchandise,  the 
general  opinion  of  dealers  in  it,  at 
the  time,  being  against  the  proba- 
bility of  an  immediate  rise  in  its 
price..    If  such   merchandise   be 


flour,  the  ikctor  is  not  bonnd  in  ttie 
discharge  ofsuch  doty  to  anticipate 
any  extraordinary  rise  in  the  price 
of  breadstnflfk  which  might  subse- 
quently eecur;  even  if  owing  to 
an  injury  to  the  potato  crop  bj 
disease,  weather  unfavorable  to 
growing  grain  crope,  and  ao  unex- 
pected demand  for  flour  from 
abroad,  known  to  such  factor  at 
the  time  of  each  sale;  provided 
the  influence  of  such  causes  upon 
the  demand  for  flour  were  not  so 
&r  developed  at  the  time  of  such 
sale  as  to  afieot  its  market  price, 
and  nothing  but  extraordinary 
sagacity  could  divine  it.  MSbank  et 
al  V.  Dainisknm  et  aL, 382 

2.  A  fhctor,  whose  discretion  as  tc 
making  sales  is  not  limited  by  in- 
structions, is  not,  by  selling  forth- 
with, made  liable  for  misfeaffaoce^ 
in  consequence  of  overlooking  or 
not  giving  due  weight  to  events 
known  to  him  as  having  oocurred, 
or  which  he  had  every  reason  to 
believe  might  oocur,  and  'Which 
were  calculated  to  enhance  prices 
in  the  course  of  time;  especially 
where  it  appears  that  he  acted  in 
consonance  with  the  general  opin- 
ion of  dealers  in  the  same  article 
at  that  time.  (Per  Boaaanaoa^  J.,) 

id. 

3.  In  such  an  action,  evidence  of  an 
expression,  by  the  defendants  to 
the  plaintiffs,  afler  the  sale  in 
question,  of  hopes  to  do  better 
with  another  cargo  of  flour,  which 
the  plaintiffs  had  consigned  to 
them  at  about  the  same  time, 
together  with  evidence  of  the 
times  and  prices  at  which  tli^y 
sold  such  second  cai^go,  is  not  ad- 
missible  id, 

4.  Evidence  of  the  original  cost  of 
the  flour  is  also  inadmisiible.. .  .idi 

5.  Proof  that  the  defendants  took  a 
newspaper,  which,  immediately  be- 
fore toe  sale  in  question,  contained 
an  article  calculated  to  put  its 
readers  on  inquiry  as  to  the  ex- 
istence of  causes  likely  to  produce 
a  rise  in  prices,  is  not  admiasibte^ 
unless  it  be  proved  that  they  saw 
the  particttlar  article  in  queelioiL  ti 
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0.  Letted  flrom  the  plaintiffs  to  the 
defendants,  written  after  the  sale, 
are  not  admissible  on  their  own 
behal£ id. 

7.  Testimony  of  a  witness  that  after 
the  sale  he  had  heard,  at  the  place 
of  sale,  that  the  potato  blight  was 
the  subject  of  general  conversation 
among  merchants  there,  previous 
to  the  time  of  sale,  is  inadmissible 
as  being  mere  hearsay  evidence. 
Bnt  the  testimonj  of  witnesses 
qualified  to  testify  on  the  subject, 
of  their  own  knowledge  and  opin- 
ion of  the  canses  which  afllcted 
the  price  of  flour  at  that  time,  is 
admissible, uL 

&  Goods  consigned  to  Motors  fbr  sale, 
and  by  them  stored  in  the  custody 
of  a  warehouse  keeper  who  is  em- 
ployed by  them,  and  is  ignorant  as 
to  the  ownership  of  the  goods,  are 
still  in  the  possession  of  the  factors 
within  the  meaning  of  section  3  of 
the  fiM^r's  aet  J^Sj/ram  v.  Oairmm. 

505 

9*  The  word  "possession'*  in  that 
act  means  such  control  of  or  do- 
minion over  merchandise,  as  to  en- 
able a  factor  rightfully  to  take  pos- 
session of  it  without  the  aid  of  any 
new  authority  or  document  fur- 
nished by  the  owners,  in  contradis- 
tinction to  a  right  derived  from 
documentary  evidence  furnished  by 
the  owners,  or  obtained  by  fiiotors, 
by  means  of  their  right  of  posses- 
sion of  the  goods. id, 

« 

10.  Hence,  where  factors  to  whom 
merchandise  is  consigned  by  the 
owner,  for  sale,  with  bills  of  fading 
mowing  it  deliverable  to  them,  re- 
ceive the  merchandise  and  store  it 
according  to  the  usage  of  business, 
with  a  storekeeper  employed  by 
themselves,  taking  his  receipts  in 
their  own  name,  both  the  virtual 
control  of  the  merchandise  in  ques- 
tion, by  the  factors,  and  the  docu- 
mentary evidence  of  such  control, 
title  or  right  of  possession  held  by 
them  with  the  owner's  assent^  are 
such  as  to*  enable  them  to  msdce  a 
valid  pledge  of  suoh  mercha&dise. 

id. 


11.  The  provisioiks  of  sudh  statute^ 
which  declare  that  a  factor  intrust- 
ed merely  with  dbcumentary  evi- 
denced of  title  to  merchandise, 
(without  specifying  any  purpose 
thereof,  or  authority  to  him  to  dia- 
pose  thereof,)  or  with  the  posees- 
sion  of  it  for  the  sale  or  other  dis- 
position thereof,  shall  be  deemed 
the  true  owner  thereof  so  far  as  to 
give  validity  to  his  contracts  made 
with  third  persons  for  money  ad- 
vanced, or  written  obli^tions  given 
by  them  ''on  the  faith  thereof," 
intended  to  i^fer  merely  to  such 
possession  of  goods  and  evidences 
of  title  as  that  alone  on  whose  faith 
such  advances  are  to  be  made. 
(MoNELL,  J.,  dissented.) id, 

IZ  "  On  the  faith  thereof;''  used  in 
such  connection  in  such  statute, 
does  not  mean  merely  reliance  on 
such  goods  as  a  means  of  security, 
but  reliance  on  sucii  factor's  posses- 
sion of  them  or  the  evidences  of  title 
thereto,  as  conclusive  evidence  in 
the  absence  of  notice  of  anything  to 
the  contrary,  of  the  possession  of 
such  factor  of  sufficient  authority 
under  the  statute  to  make  the  dispo- 
sition actually  made  by  him  of  such 
goods.  (MoMKLL,  J.,  dissented.)  .ii. 

13.  As  such  statute,  where  the  factor 
is  intrusted  only  with  the  posses- 
sion of  the  goods,  requires  nim  to 
have  an  authority  to  sell  or  to 
pledge,  in  addition  to  such  possea- 
sion,  in  order  to  make  a  sale  or 
pledge  on  the  faith  of  such  posses- 
sion binding  on  his  principal,  the 
contract  Can  only  be  invalidated 
by  the  non-existence  of  both  of 
such  powers;  either  being  suffi-, 
cient  Consequently  the  only  cir- 
cumsftance  to  disprove  reliance  on 
such  possession  as  evidence  of  pro- 
per authority,  is,  knowledge  by  the 
purchaser  of  such  entire  want  of 
statutory  authority,  or  of  circum- 
stances sufficient  to  put  him  upon 
inquiry,  and  naturally  leading  to 
its  discovery.  (Monell,  J.,  dis- 
sented.)   • . •tdL 

14.  As  such  statute  confirms  sales 
and  pledges  by  a  factor,  although 
not  expressly  within  the  scope  of 
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Iu8  anthority,  the  mere  notoriety 
of  his  employment  as  a  factor  or 
even  his  avowal  of  it  in  a  particu- 
lar case,  is  no  disproof  of  his  pos- 
session of  the  requisite  authority, 
to  make  his  disposition  of  the  goods 
in  question  binding  on  the  owner; 
nor  is  it  a  circumstance  to  put 
the  purchaser  or  pledgee  on  in- 
quiry as  to  the  exact  nature  of  his 
authority.  (liioNBLL,  J.,  dissented.) 

id. 


FORECLOSURE. 
See  Title  to  Real  Pbopertt,  3. 

FRAUDULENT  CONVEYANCES. 

1.  An  absolute  and  unconditional 
transfer,  by  an  insolvent  retiring 
partner  in  a  firm  which  is  also  in- 
solvent, of  all  his  interest  in  the 
partnership  property,  to  the  other 
partner,  who  thereupon  assumes 
the  partnership  liabilities,  is  not 
rendered  void,  as  against  individual 
creditors  of  the  former,  by  the  fact 
that,  as  a  part  of  the  consideration 
of  such  transfer,  the  latter  agrees  to 
employ  the  services  of  the  former 
and  his  wife,  and  give  them  lodging 
upon  the  premises  .assigned,  and  to 
pay  the  wife  a  share  of  the  future 
profits  of  the  business^  if  any.  This 
does  not,  necessarily^  show  an  in- 
tent bv  the  retiring  pactner,  to  de- 
fraud his  individu^  creditors ;  nor 
does  it,  by  securing  to  him  the 
beneficial  use  of  a  pact  of  the  prop- 
erty, create  or  reserve  any  trust  for 
his  benefit  Qriffin  t.  CVafuton^  1 

2.  An  assignment  containing  a  provi- 
sion calculated  to  hinder,  delay  or 
defraud  some  of  the  assignor's 
creditors,  contrary  to  the  statute  of 
frauds,  (2  R.  a,  135,  §  3,)  is  void 
only  as  to  the  creditors  who  are 
thus  prejudiced.  Their  right  to 
avoid  the  assignment^  as  regards 
themselves,  does  not  necessarily 
make  it  an  instrument  of  hindrance 
to,  or  fraud  upon,  the  other  credit- 
ors, so  as  to  enable  them  to  avoid 
it  (Per  RoBBRTSoii,  J.)  SoaU  v. 
(7ii(^MetaL, iOS 


G 


GIFT. 

1.  Where  a  husband  takes  a  secority, 
causing  it  to  be  made  payable  to 
his  wile,  and  retains  posseseioa  of 
ity  but  without  doing  any  act  tend- 
ing to  defeat  the  right  of  the  wife 
to  an  absolute  property  therein,  no 
actual  delivery  by  him  to  her  is  ne- 
cessary to  complete  the  gift  to  her, 
but  his  possession  of  the  security  is 
to  be  deemed  her  possession,  and 
n^n  his  death  it  belongs  to  her 
absolutely,  and  not  to  his  estate. 
SoottY,Simet. 3U 

2.  Thus,  where  the  defendant's  hns* 
band,  in  his  lifetime,  took  promia- 
sory  notes  for  moneys  due  to  him, 
in  her  name,  expressing  to  her  his 
intention  that  the  fund  was  to  be  a 
gift  to  her,  and  kept  the  notes  for 
a  time  in  a  seoretary  to  which 
she  had  access,  and  subseqaeotly 
deponted  them  with  his  firm  for 
saie  keeping  during  his  absence 
from  home,  without  ever  making 
any  actual  delivery  to  her,  and  col- 
lected the  interest  from  time  to 
time; 

Edd^  that  upon  his  death  the  notes 
belonged  to  her,  and  his  executor 
could  not  recover  the  possession 
thereof  from  her. tdL 

3.  A  woman  owning  bank  stock  de- 
livered a  doth  pocket,  such  as  is 
usually  worn  by  women  detadied 
from  any  garment,  with  a  pocket- 
book  therein,  containing  a  certifi- 
cate of  the  ownership  of  such  stock, 
to  a  stepdaughter  residing  with  her 
on  the  most  mtimate  and  affection- 
ate terms,  with  the  declaration, 
^' Here,  I  give  you  this;  I  make yoa 
a  present  of  it;  I  have  another,  and 
want  you  to  wear  them  they  are  so 
very  handy.'*  ffdd^  that  this  was 
a  valid  gift  of  the  stock.  Sudi  de- 
claration is  not  to  be  considered  as 
confined  to  the  mere  {docket  with- 
out its  contents,  e^)eciaUy  as  the 
donor  had  just  previously  taken  out 
therefrom,  and  replaced  therein 
such  pocket-book,  uter  taking  out 
of  it  two  treasury  notes  for  fifty 
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dollars  each,  and  directing  their 
preeentatioQ  to  a  niece,  and  ex- 
pressing an  intention  in  &7or  of 
such  stepdaughter  in  regard  to  cer- 
tain houses  AUerton  y.  Lang,  .362 

GUARANTY. 
See  p£BTOR  Aim  Crkditob,  2. 

H. 


HUSBAND  AND  WIFB. 

1.  Where  a  husband  takes  a  security, 
causing  it  to  be  made  payable  to 
his  wife,  and  retains  possession  of 
it,  but  without  doing  any  act  tend- 
ing to  defeat  tha  right  of  the  wife 
to  an  absolute  property  therein,  no 
actual  delivery  by  him  to  her  is 
necessary  to  complete  the  nfl  to 
her.  but  his  possession  of  the  se- 
curity is  to  be  deen^d  her  posses- 
sion, and  upon  his  death  it  belongs 
to  her  absolutely,  and  not  to  his 
estate.  ScoU  v.  &mea, 314 

2.  Thus,  where  the  defendants  hus- 
band, in  his  lifetime,  took  promis* 
sory  notes  for  moneys  due  to  him, 
in  her  name,  expressing  to  her  his 
intention  that  the  fund  was  to  be  a 
giil  to  her,  and  kept  the  notes  for 
a  time  in  a  secretary  to  which  she 
had  access,  and  subsequently  de- 
posited them  with  his  firm  for  safe 
Keeping  during  his  absence  from 
home,  without  ever  making  any 
actual  delivery  to  her,  and  collected 
the  interest  from  Ume  to  time; 

Held,  that  upon  his  death  the  notes 
belonged  to  her,  and  his  executor 
could  not  recover  the  possession 
thereof  from  her. vk 

8.  An  executory  contract^  if  it  be 
made  in  the  wife's  name,  or  the 
joint  names  of  herself  and  husband, 
survives  to  the  wife  by  force  of  its 
mere  form,  without  reference  to 
any  supposed  assignment  or  deliv- 
ery by  him  to  her.  (^Per  Robert- 

80N,  J.) Ul 

4.  Before  the  act  of  1860,  as  well  as 
since  the  amendment  of  1862,  hus- 
band and  wife  were  not  in  gen- 


eral admisuble  as  witnesses  for^r 
against  each  other.  MoJfatv.Jfql 

4( 
See  AssioNmNT,  1. 

TiTU  TO  Real  Pbopebtt,  3. 

L 

INJUNCTION. 
See  Pbaotioc  -*-  Pariia. 


mSUEANCE. 

1.  A  mere  oral  contract  of  insurance, 
supported  by  a  sufficient  considera- 
tion, which  is  to  take  effect  forth- 
with, although  it  may  be  entered 
into  cotemporaneously  with  an 
agreement  by  the  insurers  to  de- 
liver, and  the  assured  to  accept  sub- 
sequently, as  a  substitute  therefor, 
a  written  policy  by  the  former  in 
the  form  usuaUy  adopted  by  them, 
becomes  binding  and  remains  in 
force  until  the  dehvery  or  tender 
of  such  policy.  Until  then,  the 
condition  usually  inserted  in  snch 
policies,  requiring  prepayment  of 
the  premium  to  make  them  bind- 
ing, unless  expressly  adopted  by 
the  parties  in  such  oral  contract^ 
forms  BO  part  of  the  contract  of  in- 
surance between  them.  KtUy  et  aL 
y.  The  ComrhonweaUh  Insurcmce 
Company  of  the  State  of  PennsyU 
vania,  82 

2.  A  mere  demand  of  the  premium, 
without  insisting  upon  it  or  ten- 
dering a  valid  policy,  does  not  ter- 
minate the  oral  insurance. «dL 

3.  Under  such  oral  insurance,  the  in- 
sured may  recover  for  a  loss,  al- 
though after  it  occurred,  and  while 
the  insurers  were  ignorant  of  it,  he 
paid  them  the  premium,  and  re- 
ceived from  them  a  written  policy 
which  was  not  binding  on  them, 
by  reason  of  not  being  counter- 
signed by  one  of  their  officers  as 
was  required  in  the  body  of  it . .  id. 

4.  Ambiguous  words  in  a  policy  of 
insurance  may  be  construed  by 
extrinsic  evidence  of  accompanying 
circumstances  and  the  usages  of  the 
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business  in  which  the  property  in- 
Buj«d  was  employed.  The  New  York 
Belting  and  Packing  Company  y. 
The  Washington  Fire  Jm,  Co.,  .  .428 

6.  Thus  where,  in  an  action  on  a 
policy  of  insurance  upon  a  two- 
story  factory,  with  attic  and  base- 
ment, which  contained  a  provision 
in  these  words :  "  Water  on  each 
floor,  with  hose,  and  a  watchman 
is  to  be  kept  on  the  premises  at 
night ;"  the  insured  gave  evMence 
that  the  factory  was  provided  with 
a  steam  pump  in  an  adjoining 
building  and  a  force  pump  in  the 
basement,  connected  with  »  water 
pipe  passing  through  the  two  stories 
ftbove  to  a  tank  in  the  attic,  which 
was  so  constructed  that  its  overflow 
would  flood  the  attic  floor,  that  hose 
was  kept  upon  the  premises,  at- 
tached to  couplings  to  such  water 
pipe  in  the  first  and  second  stories, 
by  means  of  which  and  the  force 
pump,  water  could  be  thrown  upon 
those  floors  and  into  the  basement, 
by  the  steam  pump,  and  that^  ac- 
cording to  the  usage  of  the  "  factory 
parlance,"  neither  the  attic  nor 
the  basement  were  spoken  of  as 
"floors;" 

ffeld^  that  it  was  error  to  dismiss  the 
complaint  on  the  ground  that  the 
plaintifl*  had  not  shown  a  compli- 
ance with  such  provision  in  the 
policy id. 

6.  Under  a  lease  of  vacant  ground, 
at  a  nominal  rent,  with  the  condi- 
tion and  covenant,  on  the  part  of 
the  lessees,  to  erect  a  valuable 
building  thereon,  and,  at  the  expir- 
ation of  the  term,  to  surrender  the 
premises  in  as  good  condition  as 
reasonable  use  and  wear  will  per- 
mit, damages  by  the  elements  ex- 
cepted, and  with  no  reservation  of 
a  right  to  remove  the  building,  such 
building  belongs  to  the  lessors,  at 
the  expiration  of  the  term.  Tfie 
Mayor,  dbc.,  of  New  York  v.  The 
BdmiUon  Fire  Insurance  Co.,  . .  537 

7.  Hence,  they  have  an  insurable  inte- 
rest therein ;  and  in  their  action  upon 
a  policy  of  insurance  on  it,  procured 
by  them  afler  the  expiration  of  the 
lease,  neither  the  fact  that  the  build- 
ing was  80  constructed  that  it  oould 


be  taken  down,  nor  the  mods  in 
which  they  obtained  poaseesion 
from  the  lessees,  is  material. . . .  .tdL 

8*  Conditions  in  a  policy  of  insurance, 
that  no  suit  shall  be  sustainable 
thereon  unless  commenced  within 
six  months  after  a  loss  occurs,  and 
also  that  the  payment  of  k)68eB 
shall  be  made  m  sixty  days  from 
the  date  of  the  adjustment  of  pre- 
liminary proofs  of  loss  by  the  par- 
ties, must  be  so  construed  as  not  to 
conflict  unnecessarily  with  eadx 
other.  And  where  the  parties,  in 
good  faith,  and  without  any  obneo- 
Qon  that  unnecessary  time  is  taixea 
for  the  purpose,  are  occupied  so 
long  in  adjusting  proofs  that  sixty 
days  from  the  date  of  adjustment 
does  not  expire  within  the  six 
months,  the  policy  does  not  become 
forfeited  merely  because  the  suit  is 
not  brought  within  six  months  and 
before  the  loss  is  payable.  An 
action  brought  promptly  upon  the 
expiration  of  sixty  days  from  the 
adjustment  of  loss,  is  not  barred 
because  commenced  more  than  six 
months  after  the  loss  occurred. .  .tdL 

9.  It  mem§  that  where  olijections  are 
made  by  the  insurers  to  the  {»e- 
liminary  prooft  of  losSy  the  sixty 
days  are  not  to  be  deemed  to 
commence  until  after  a  reasonable 
time  for  the  insured  to  examine  the 
objections. id, 

10.  Where  an  insurance  company  in 
the  City  of  New  York  inured  the 
building  in  that  city,  known  as 
the  Crystal  Palace,  which,  with 
the  public  exhibitions  that  it  had 
been  erected  for  and  to  which  for 
a  number  of  years  it  had  been  ex- 
clusively devoted,  were  matters  oi 
great  public  notoriety  and  interest; 
and  it  was  described  in. the  policy 
as  the  building  lately  owned  by  the 
Association  for  the  Exhibition  of 
the  Industry  of  all  Nations,  and 
the  defendants  also  insured  certain 

1)roperty  in  the  building  as  ^'be- 
onging  to  exhibitors ;"  J9eli,  that 
they  must  be  deemed  to  have  been 
acquainted  with  the  business  to 
which  the  building  was  appropri* 
ated,  the  nature  of  the  objects  ex* 
hibitod,  and  the  means  employed 
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to  exhibit  them,  and  to  hATe  ui- 
teaded  to  include  in  the  risk  euch 
business  and  the  employment  of  all 
such  usual  means*  and  that  the  use 
of  fire  and  steam  for  the  purpose  of 
the  exhibition  of  machmery,  and 
the  keeping  of  a  restaurant,  with 
liquors  and  cigars,  and  a  kitchen 
with  ovens,  were  all  to  be  deemed 
parts  of  the  exhibition,  and  did 
not  defeat  the  insurance. id, 

11.  The  keeping  of  articles  to  be  ex- 
hibited or  to  be  used  as  means  and 
instruments  of  the  exhibition,  is 
not  a  use  of  the  building  "  for  the 
purpose  of  storing  or  keeping 
therein"  such  arUcles,  within  a 
clause  in  the  policy  relating  to 
hasardous  articles. id, 

12.  Under  the  usual  provisioa  in  a 
policy  of  insurance,  that  the  con- 
ditions annexed  are  "  to  be  resorted 
to  in  order  to  explain  the  rights 
and  obU|fations  of  the  parties 
thereto^  m  all  cases  not  lierein 
otherwise  specially  provided  for,*' 
such  conditions  do  not  define  the 
rights  and  obligations  of  the  parties 
under  any  contingency  provided 
for  in  the  body  of  the  policy. 
Hence,  where  a  clause  in  the  body 
of  the  policY  provides  that  the  in* 
auraace  shall  be  suspended  during 
any  increase  of  the  risk  from  speci- 
fied causes,  and  the  conditions  an- 
nexed provide  that  the  policy  shall 
become  void  by  any  increase  of  the 
risk,  aa  inorease  of  risk,  such  as  is 
specified  in  the  clause  in  the  body 
of  the  policy,  does  not  avoid  but 
inei^ly  suspends  the  policy. . .  .,id, 

13.  Where  a  policy  of  insurance 
^lecifies  the  uses  to  which  the 
premises  are  applied,  a  mere  in- 
crease of  risk  does  not  avoid  the 
poUcy  unless  it  arises  firom  some- 
thing else  than  their  appropriation 
to  the  uaes  ^hich  are  contemplated 
and  covered  by  the  policy.  (Per 

BOBBHTSON,  J.) id. 

XL  Where  a  policy  is  procured  by 
the  insured  for  their  own  protec- 
tion and  in  respect  to  property  in 
which  they  claim  an  ownership, 
they  may  recover  thereon,  although 


it  is  expressed  to  be  for  account  of 
whom  it  may  concern fid, 

INTEREST. 

1.  It  seems  that  upon  default  in  the 
performance  of  an  agreement  in 
the  alternative  to  pay  in  cash,  or  in 
notes  at  three  or  four  months,  in- 
terest runs  fi-om  the  time  that  notes 
or  cash  should  have  been  given. 
SlwuHi  V.  Bina$ey 436 

\ 

J. 

JOINT  LIABILITY. 

1.  Where  several  persons  engage  in 
an  enterprise,  one  of  them  agree- 
ing to  assist  by  advancing  money, 
and  to  share  in  the  losses,  if  any, 
but  not  to  receive  any  part  of  tfie 
profits,  which  are  to  be  divided 
among  the  others  exclusively,  al- 
thougn  siich  one  is  not  to  be  deemed 
a  partner  as  between  the  others  and 
himself  nevertheless,  if  he  holds 
himself  out  or  allows  himself  tp  be 
held  out  as  a  partner,  to  a  third 
person,  who,  under  the  beUef  that 
ne  is  such,  enters  into  a  contract 
with  them,  he  is  liable  upon  sudi 
contract  Mo8B  v.  Jerome^ 220 

2.  Upon  such  a  contract,  notwith- 
standing that  it  was  joint,  a  re- 
covery may  be  had  against  one 
alone;  and  this  although  anoUier 
of  the  debtors  has  been  released  by 
the  plaintiff  upon  a  compromise 
under  the  Joint  Debtor  Act . . .  .kL 


JUDICIAL  SALE. 

1.  Surprise  and  ^ross  inadequacy  of 
price  are  sufficient  grounds  forset- 
ting  aside  a  judicial  sale  of  real 
estate,  upon  fully  indemnifying  Uie 
purchaser.  OhUJ^Y.ffadleyj,  .587 

2.  The  sale  of  several  distinct  and 
separate  parcels  of  land,  greatlv 
exceeding  the  debt  to  be  coBected, 
in  one  mass,  to  the  prejudice  of  the 
debtor,  is  a  sufficient  ground  for 
setting  aside  a  sale  of  real  estate, 
even  without  indemnity  to  the  pur* 
chaser tdL 


728 


JUBT. 

1.  In  an  action  of  an  equitable  nature 
under  the  Code  of  Procedure,  a 
party  is  not  entitled  as  of  right  to 
a  trial  of  issues  by  a  jury,  on  the 
ground  that  the  case  is  one  in  which 
Courts  of  Equity  were  formerly 
accustomed  to  award  issues.  MqffcU 
V.  Moffist, 468 

2.  After  the  plaintiff,  in  an  equitable 
action,  had  procured  an  order  set- 
tling issues  to  be  tried  by  a  Jury, 
the  defendant  successfully  moved 
to  vacate  such  order. 

Hdd,  on  appeal  from  a  judgment 
therein,  that  the  plaintiff  by  after- 
wards going  to  trial  before  a  Jus- 
tice of  the  Court  without  a  Jury, 
without  objecting  at  the  time  of 
the  trial  to  that  mode,  had  waived 
any  right  to  have  a  Jury  trial .  ,id. 

3.  By  uniting  in  one  action,  claims 
for  an  accounting  in  respect  to  both 
real  and  personal  property,  the 
plaintiff  deprives  himself  of  the 
right,  if  there  be  one,  in  renpect  to 
the  personal  property,  to  have  the 
action  tried  by  Jury id, 

L. 

LAY  DAYa 
See  DufUBaAQK. 

LEASB. 

1.  Where  lessees  having  an  unexpired 
term,  assign  all  their  property  in 
trust  for  ihe  benefit  of  creditors, 
and  the  assignment  does  not  dis- 
close the  existence  of  the  lease,  and 
the  assignee,  at  the  time  of  accept- 
ing the  assignment,  is  not  aware 
that  the  assignors  owned  such  a 
lease,  and  does  not  accept  the  lease 
or  enter  on  the  premises,  he  is  not 
made  liable  for  rent  subsequently 
accruing  upon  the  lease,  by  the 
mere  fact  that  he  collected  from 
sub-tenants,  of  a  small  portion  of 
the  demised  premises,  moneys  spe- 
cified in  the  assignment  and  sche- 
dules as  due  from  them  upon  open 
account,  but  which,  in  fact,  were 
due  as  rent  of  such  portions  of  the 
premisea^  and  whidi  had  not  accrued 


at  the  time  the  assignment  was 
made.  Dennigtoun  v.  Huthfil^ .  155 

2.  WhiTC  an  assignee,  under  a  volun- 
tary general  assignment  for  the 
benefit  of  creditors  conveying, 
though  without  specifying  it  in 
terms,  a  lease  of  real  property, 
enters  immediately  on  all  the  de- 
mised property,  excepting  parts 
then  in  the  occupation  of  sub-ten- 
ants of  the  assignors,  and,  as 
assignee,  occupies  the  same  until 
within  a  few  days  of  the  expiratioa 
of  the  lease,  and  collects  the  sub- 
tenants' rents  for  the  whole  of  the 
last  quarter,  and  it  is  not  shown 
that  he  entered  merely  to  remove 
the  goods,  and  that  his  occupation 
was  no  longer  than  was  reasonably 
necessary  for  tliat  purpose,  nor  that 
he  gave  notice  to  the  lessor  that  be 
did  not  intend  to  accept  the  term 
as  assignee,  and  there  is  no  expla- 
nation of  his  having  collected  the 
rents,  he  is  liable  to  the  lessor,  for 
rent,  as  assignee  of  the  lease.  Jones 
V.  Hautman  et  aL, 168 

3.  In  such  case  the  burden  of  proof 
is  upon  him,  to  show  that  the  les- 
see^ his  assignors^  have  paid  the 
rent^  if  he  relies  on  that  facL. .  idL 

4.  Under  a  lease  of  vacant  ground,  at 
a  nominal  rent^  with  the  condition 
and  covenant  on  the  part  of  the 
lessees  to  erect  a  valuable  bnilding 
thereon,  and  at  the  expiration  of 
the  term  to  surrender  the  pr^nises 
in  as  good  condition  as  reasonable 
use  and  wear  wiU  permit^  damages 
by  the  elements  excepted,  and  with 
no  reservation  of  a  right  to  remove 
the  building,  such  buuding  belongs 
to  the  lessors,  at  the  expiration  of 
term.  Hie  Mayor^  <fcc.,  of  New  York 
V.  The  Hampton  Fire  Inawrance 
Company, 537 

5.  Henoe,  they  have  an  insurable 
interest  therein ;  and  in  their  action 
upon  a  policy  of  insurance  on  it, 
procured  by  them  after  the  expira- 
tion of  the  lease,  neither  the  fact 
that  the  building  was  so  construct- 
ed that  it  could  be  taken  down,  nor 
the  mode  in  which  they  obtained 
possession  from  the  lessees,  is  ma- 
terial  id. 
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USN. 

1.  An  implied  agreement  between  a 
railroad  company  and  an  owner  of 
merchandise  transported  by  such 
company  as  common  carriers  upon 
their  road,  for  a  per  diem  compensa- 
tion for  the  use  of  their  cars,  during 
any  delay  by  such  owner  in  remov- 
ing such  merchandise  aAer  its  arrival, 
does  not  give  the  company  a  lien 
upon  the  merchandise  for  such  com- 
pensation during  the  time  it  may 
remain  upon  their  cars  in  a  pubhc 
highway,  CrommeUn  v.  The  New 
York  and  Harlem  HaUroad  Com- 
pany,    77 

2.  Common  carriers,  in  whose  posses- 
sion goods,  transported  by  them, 
are  left  remaining  in  their  vehicles, 
by  the  delay  of  the  consignee  to 
receive  them,  do  not  acquire,  under 
such  an  implied  agreement,  a  lien 
on  the  goods  for  such  compensa- 
tion. {Per  MoNELL,  J.) id, 

LIMITATION  OF  ACTIONS. 

1.  As  against  an  action  of  ejectment 
by  the  remainderman,  the  statute 
of  limitations  does  not  begin  to  run 
in  favor  of  a  person  in  possession 
under  the  termor,  till  the  deter* 
miuation  of  the  precedent  estate. 
Ibgal  et  aL  y.  Pirro, 100 

2.  A  letter  written  by  a  debtor,  in 
effect  acknowledging  the  existence 
of  an  indebtedness,  and  proposing 
a  compromise,  but  distinctly  indi- 
cating an  unwillingness  to  pay,  and 
a  determination  to  pay  nothing  if 
the  offered  compromise  be  rejected, 
is  not  such  a  recognition  of  the 
debt  as  will  take  it  out  of  the  stat- 
ute of  limitations. id, 

3.  A  new  promise  cannot  be  raised 
by  implication  from  any  act  of  an 
agent  of  the  debtor,  whose  only 
authority  is  to  effect  a  compromise 
upon  specified  terms. 

4  H  MeifM,  that  an  agent  cannot 
bind  his  principal  by  an  implied 
new  promise  made  within  six  years 
before  action,  where  the  aathority 
of  the  agent  was  given  more  than 
six  years  before  the  action.  Creuae 
V.  D^figanierey 122 

Bobw. — ^VoL.  X        02 


M. 

MAKRIED  WOMEN- 
See  Husband  and  Wifs. 

MASTER  AND  SERVANT. 

1.  Under  an  agreement  for  the  em- 
ployment of  a  clerk,  at  a  commis- 
sion on  all  business  done  by  him,  a 
monthly  allowance  to  be  paid  to 
him  on  account  of  it,  and  the  bal- 
ance not  to  be  paid  until  the  end 
of  the  year,  he  agreeing  to  forfeit 
soch  balance  if  he  should  not 
remain  till  then,  the  employer  has 
a  ri^ht  to  discontinue  his  services 
during  the  year,  and  thus  prevent 
him  from  being  entitied  to  the  bal- 
ance of  commissions,  provided  a 
sufficient  cause  therefor  arises,  such 
as  his  intoxication,  unfitting  him 
for  his  duties.  HuntingUm  v.  CUfiin 
et  aL, 262 

2.  The  employer  is  not  bound  under 
such  circumstances  to  dismiss  him 
instantaneously  upon  such  miscon- 
duct; and  his  permitting  a  day  to 
pass,  before  discharging  him,  is  not 
a  waiver  of  the  forteiture id. 

MEASURE  OF  DAMAGEa 
See  Damaoe& 

MONET  HAD  AND  RECEIYBD. 

See  Action,  8. 

MORTGAGE. 

1.  Where  a  mortgage  executed  by 
husband  and  wife  of  lands  belong- 
ing to  the  wife  in  fee,  and  of  which 
the  husband  is  the  tenant  by  the 
curtesy,  is  foreclosed  after  the  death 
of  the  wife  by  proceeding  against 
the  husband,  without  joming  the 
heirs  of  the  wife,  the  purchaser 
takes  only  the  life  estate ;  and  it 
makes  no  difference  that  the  Sher- 
iff's deed  on  the  sale  purports  to 
convey  the  fee.  And  the  mort- 
gage being  extingnished  by  such 
sale,  an  action  by  the  heirs  of  the 
wife  to  recover  tiie  land  from  the 
purchaser,  afler  the  death  of  the 
husband,  cannot  be  sustained  at  an 
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equitable  actiott  to  redeem;  nor 
can  it  be  sustained  in  the  aspect  of 
an  action  in  the  nature  of  aA  eject- 
ment)  where,  as  in  this  case,  a  deed 
under  wtiicii  the  wife  daimed, 
which  was  in  the  nature  of  a  re- 
tease  to  her  by  numerous  heirs  of 
ler  devisor,  was  executed  by  only 
i  part  of  those  named  in  it  as  grant- 
ora,  and  neither  acknowledged  or 
recorded-  nor  proved  to  have  been 
delivered  (Per  BARBOtm,  J.)  Fogcd 
et  aL  v.  Pirro, 100 

2.  The  assignee  of  a  mortgage  takes 
it  subject  to  the  same  equitiea  to 
which  it  was  subject  in  the  hands 
of  the  assignor;  and  the  rule  that 
only  equities  residing  in  Che  origi- 
nal debtor,  and  not  Utent  equities 
of  third  persons  against  the  assign- 
or, attach,  does  not  exclude  one 
who  so  far  stands  in  the  place  of 
the  debtor  as  to  have  acquired  his 
rights.  J9ar%  v.  Jkiham  etaL,  273 

3.  Thus  a  grantee  of  the  mortgaged 
premises,  who  has  succeeded  to  the 
rights  of  the  mortgagor,  and  is  en- 
titled to  die  same  protection  that 
the  law  extends  to  him,  is  entitled 
to  be  credited,  as  against  ao  assignee 
of  the  mortgage,  with  an  actual 
partial  payment  niade  by  his  vendor 
to  the  mortgagee,  while  the  latter 
held  the  mortgage,  where  the  cir- 
cumstances are  such  that  ordinary 
precaution  wopld  haive  brought  the 
fact  of  such  payment  to  the  know- 
lege  'of  the  assignee id. 

See  Deed,  2. 

Chattel  Mortgaoe. 


MUNICIPAL  CORPORATION. 

Bee  AonoK,  1-5,  8. 

* 

JTEGLIGENOB, 

1.  A  person  of  impaired  vision,  who 
fitill  has  sufficient  power  of  sight  to 
go  with  reasonable  confidence  of 
safety  through  the  streets,  if  kept 
in  such  condition  as  it  is  the  duty 
of  Ciie  corporation  to  keep  them, 
nay  recover,  for  ix^uries  austained 


by  reason  of  an  excavation  wbidi 
a  person  of  good  sight  might  havi^ 
avoided  Davenport  v.  Hudeman  et 
aL, 20 

2.  One  who  comes  into  poeneesion  of 
premises  attached  to  which  there  is 
an.excavation  encroaching  upon  the 
faighi|ay,  may  be  regained  as  so 
sanctioning  it  as  to  be  liable  for  an 
injury  sustained  by  a  passer-by  in 
consequence  of  it. id, 

3.  The  fact  tha^  before  the  accident 
he  had  leased  the  premises  to  an- 
other person  does  not  alter  the 
case id. 

9 

4.  A  company,  maintaining  for  their 
own  proGt  a  canal,  open  to  the 
public  for  navigation  on  payment 
of  tolls,  are  bound  only  to  take' 
reasonable  care  that  it  may  be  navi- 
gated without  danger,  and  are  not 
responsible  for  accidents  which  do 
not  arise  from  the  want  of  this, 
'reasonable  care.  They  are  noty 
like  common  carriem,  subjected  to 
the  responsilMlity  of  insurers.  The 
.Ecchange  Fire  Insurance  Conqxtnjf 
V.  The  President,  dx.,  of  iht  Deta- 
ware  and  Mudean  Canal  Oompany^ 

Ida 

5.  Neither  the  nature  of  their  duty 
nor  the  degree  of  care  impoeed 
upon  them  is  affbcted  by  the  feet 
that  their  regulaUona  presciibe  the 
length  and  management  of  the 
boats,  or  the  depth  to  which  they 
may  be  loaded,  where  damage  is 
not  caused  by  conforming  to  such 
regulations. id. 

6.  A  canal  boat  in  all  respects  suitable 
for  navigating  the  defendants*  canal, 
and  propeHy  managed,  while  mak- 
ing a  trip,  struck  against  a  stone  in 
the  bottom  of  the  canal,  and,  witli 
its  cargo,  was  injured  and  sunk; 
and  it  appeared  that  the  same  boat 
had  made  previous  tjrips  in  safety 
during  the  same  season,  one  of 
which  was  about  a  week  before  the 
injury.  It  was  teetified  that  th« 
stone  did  not  look  as  if  it  had  been 
long  in  the  water ;  but  it  was  not 
visible  to  persons  on  the  boat  or  on 
shore ;  and  there  was  no  evidence 
how  it  came  to  be  in  the  canal,  or 
of  the  probable  cause  of  its  bemg 
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there,  or  thet  the  defendaots  or 
their  offioerft  knew  it  was  thera  .id. 
Hddy  that  the  oompanj  were  not 
MaUe,  in  the  absence  of  proof  that 
they  had  failed  to  use  reasonable 
care  and  caution  to  keep  the  canal 
in  a  suitable  condition  for  safe  navi- 
gation ;  and  that  the  facts  of  the 
case  did  not  rdse  a  presumption  of 
negligence. tc2. 

7.  A  creditor,  receiving  from  his 
debtor,  as  collateral  security,  a 
promissory  note  made  by  a  third 
person,  past  due,  with  the  request 
to  collect  it  and  apply  the  proceeds 
to  the  payment  of  the  debt,  though 
without  any  express  direction  to 
sue  upon  it,  incurs  the  obligation 
to  use  diligence  in  its  collection, 
and  to  sue  if  necessary.  In  such 
case,  the  debtor  stands  in  the  rela- 
tion of  guarantor  for  the  collection 
of  the  note,  and  is  entitled  to  the 
exercise  on  the  part  of  the  holder, 
of  such  diligence  as  is  required  of 
a  bailee  for  hire,  or  of  a  pledgee. 
Wakmany.  Qovody, 208 

8L  The  degree  of  diligence  required 
must  be  determined  from  the  facts 
and  circumstances  of  the  case,  as  a 
question  of  law* id. 

9.  Where  'creditors  received  such  a 
note  as  collateral  security  at  a  time 
when  the  makers  were  abundantly 
able  to  pay  it,  and  on  their  demand- 
ing payment  the  latter  intimated 
that  they  had  a  defense,  but  the 
creditors  neither  notified  the  debtor 
thereof,  nor  brought  suit  on  the 
note  until  three  months  thereafter, 
and  meanwhile  the  makers  had 
become  insolvent,  whereby  the 
amount  of  the  note  was  loat ;  — 
Hdd^  that  negligence  was  imputable 
to  the  creditors,  and  that  they  were 
liable  to  the  debtor  for  the  amount 
of  the  note,  and  could  not  recover 
from  him  their  costs  of  obtaining 
judgment  against  the  maker& . .  .id. 

10.  In  an  action  for  damages  for  in- 
jury to  property  alleged  to  have 
been  caused  by  the  negligence  of 
the  defendants,  it  must  appear  that 
the  plaintiffs'  acts  or  omissions  did 
not  concur  or  contribute  in  any  de- 
gree to  the  result.  Dda^iM  et  sL 


▼.  Tht  TJnion  F&rry  OompaiMf  of 
Brooklyn, 216 

11.  Thus  where  the  plainU£b'  ser- 
vants,  after  night&ll,  moved  their 
canal  boat  from  pier  to  pier,  across 
the  mouth  of  the  defendants'  ferry 
slip,  under  circumstances  making 
the  attempt  somewhat  hazardous 
and  liable  to  delay ; 

J7eM,  that  their  negligence  must  be 
deemed  to  have  contributed  to  a 
collision  resulting  from  the  ap- 
proach of  the  ferry  boat  while  the 
canal  boat  was  being  moved ;  and 

^  that  a  verdict  in  favor  of  the  plain- 

^  tiffs  could  not  be  sustained «c2. 

See  Aqtio27,  6,  7. 

NEGOTIABLE  INSTBUMENia 

See  AcTiOK,  20,  21. 
Bills  and  Notes. 


NEW  TRIAL. 

1.  An  exception  to  a  part  of  the 
charge  of  a  Judge,  presents  for  con- 
sideration only  the  legal  proposi- 
tion which  the  part  excepted  to 
affirms.   Vamum v.  JhyloTj ....  148 

2.  Where  the  part  excepted  to,  con- 
sists of  a  statement  of  the  position 
taken  by  the  counsel  of  one  of  the 
parties,  and  states  evidence  which 
It  affinns  was  given,  a  general  ex- 
ception to  it  will  not,  on  an  appeal 
from  the  judgment^  enable  the  ex- 
cepting party  to  insist  that  in  truth 
no  such  evidence  was  given,  espe- 
cially when  the  case  does  not  state 
that  it  was  not  given ;  and  the  only 
ground  for  insisting  that  it  was  not 
given,  is  the  fact  that  it  is  not  con* 
taioed  in  the  case  and  exceptions. 

« 

3.  If  the  excepting  party  desired  to 
call  the  attention  of  the  Judge  U} 
the  fact  that  he  was  mistaken,  as  to 
such  evidence  having  been  given, 
he  diould  have  done  it  directly  and 
in  a  way  to  inform  the  Judge  there- 
of, and  have  reqtiested  him  to  ad- 

•  monish  the  Jury  that,  in  fact,  do 
such  evidence  had  been  given ;  ar  d 
if  the  Judge  had,  from  misappre- 
hension, refused  to  correct  the  er- 
ror, the  party  prejudiced  thereby 
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groQDd  of  their  heiag  sMde  by  a 
mutual  agent,  uQleas  it  is  ahown 
that  the  bookkeeper  was  author- 
ized by  them  to  deiermisie  with 
what  sums  each  diould  be  charged. 
(BoswoRTH)  Ch.  J.)  diflseDted*).  ,id, 

7.  Entries  in  partnership  books  are 
prima  fade  evidence,  as  in  favor 
lOf  one  partner,  against  another  who 

had  access  to  them,  and  an  oppor- 
tanity  to  inspect  them,  notwith- 
atanding  hia  omission  to  do  so. 
(Per  BoswoBTH,  Ch.  J.,  dissenting.) 

id. 

8.  H  seemSj  that  where  two  creditors 
take  an  assignment  of  their  debtr 
ors*  stock  in  trade,  agreeing  with 
each  other  and  with  him,  that  they 
will  carry  on  the  business  for  a 
certain  tim^  and  i^ply  the  profits 
to  the  payment  of  their  claims, 
and  after  that  to  the  payment  of 
other  creditors,  they  are  not  there- 
by necessarily  rendered  partners 
as  between  themselves. .......  .id 

9.  The  plaintiff,  by  a  written  assign- 
ment, had  transferred  to  the  de- 
fendant, who  was  his  son,  a  secret 
possessed  by  him  for  compounding 
certain  medicines,  together  with 
the  good  will  of  a  business  f6r  mak- 
ing and  vending  them,  then  carried 

'  on  by  him ;  the  consideration  ex- 
pressed in  which  was,  "  a  reasona- 
ble sum,"  to  be  paid  to  the  plaintiff 
by  the  defendant^  for  the  support 
of  the  former  and  his  £Btmily,  so 
long  as  he  should  give  his  services 
te  such  business,'  and  the  business 
was  successfully  prosecuted  there- 
after, in  the  name  of  the  son 
exclusively,  resulting  in  the  accu- 
mulation from  its  profits  of  con- 
siderable real  and  personal  estate, 
including  the  house  in  which  they 
lived,  the  title  to  which  property 
was  held  by  such  son  in  his  own 
name.  A  second  assignment  of 
the  same  secret  and  business  was 
executed  by  the  plaintiff  to  the  de- 
fendant, nearly  seven  years  and  a 
half  afler  the  first,  reciting  the  loss 
of  the  first  About  ten  years  later, 
and  immediately  after  the  marriage 
of  the  defendant,  who,  while  single, 
had  lived  in  the  family  of  the  plain- 
tifl^  the  latter  drawing  enough  to 


rapport  aach  faoEuly  from  the  profits 
of  suoh  business,  without  account- 
ing therefor  to  the  defendant^  the 
plaintiff  for  the  first  time  claimed 
an  account  firom  the  defeodaat  of 
the  profits  of  such  business  as  a 
partner  therein,  which  daim  was 
founded  upon  an  instrument  exe- 
cuted by  the  defendant  a  month 
afler  the  date  of  the  before  men- 
tioned second  assignment,  duriiig. 
a  dangerous  illness  of  the  plainti^ 
and  was  subsequently  destroyed 
by  the  defendant  About  the 
same  time  that  such  instrument 
was  executed,  the  plaintiff  accepted 
from  the  defendant^  both  a  lease  of 
the  house  in  which  both  parties  re- 
sided together,  and  a  grant  of  an 
annuity  of  $5,000,  during  the  joint 
lives  of  the  plaintiff  and  his  wife, 
the  only  consideration  expressed  in 
which,  besides  a  nominal  one,  was 
"  natural  love  and  jffiection."  The 
present  action  was  brought  to  com- 
pel the  defendant  to  account  as  a 
partner. 

Eeidj  that  in  addition  to  the  impoai- 
tion  upon  the  plaintiff  by  law,  of 
the  burden  of  proof  of  establishing 
the  partnership,  that  the  execution 
of  tne  two  assignments,  the  char- 
acter of  ^e  consideration  expressed 
in  the  first,  the  subsequent  con- 
cealment of  all  interest  of  the  plain- 
tiff in  the  profits  of  the  bnoneas 
assigned,  the  relation  of  the  parties 
and  the  extraordinary  nature  or 
the  alleged  occasion  for  forming  a 
partnership  for  ten  years,  the  fact 
that  plaintiff  in  collecting  debts  in 
the  course  of  the  business  had  made 
oath  that  he  was  not  interested 
therein,  the  absence  of  proof  of  any 
previous  claim  of  partnership,  or 
partnership  books  kept,  or  entries 
made,  of  any  control  over  the  busi- 
ness or  demand  of  an  account  by 
the  plaintiff^  or  any  account  ren- 
dered to  him  by  the  defendant^ 
sustained  the  defendant's  version 
of  the  character  of  the  instnunent 
of  October,  1844,  on  which  alone 
the  plaintiff  relied,  and  of  the  reason 
of  its  destruction  as  being  most 
consistent  with  tlie  probabiiiUee  of 
the  cape,  and  that  his  testimony  as 
to  the  character  and  deauruction  of 
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it  was  not  shaken  by  tiie  pkdttiiff*s 
testimony.  Moffai  y.  Moffai^ . . .  .468 

Eeldf  therefore,  also,  that  as  the  de- 
fendant testified  that  the  instrument 
in  question  was  »n  agreement  by 
him,  made  during  such  illness  of  his 
father,  that  in  case  the  Utter  died 
within  five  years,  the  former  would 
apply  half  of  the  profits  of  such 
business  for  that  time  to  the  sup- 
port of  his  own  mother,  the  plain- 
tifTs  wife,  and  his  own  sistera,  the 
daughters  of  the  plaintifij  the  lat- 
ter was  not  entitled  to  an  aooount 
df  the  profits  of  snch  business,  al- 
though he  testified  that  suoh  agree- 
ment was  for  a  partnership  for  ten 
years  fh)m  its  date. id. 

See  AiBiomaxT,  1. 


PAYMENT. 

1.  The  delivery  of  chattels  to  a  credit- 
or of  a  third  person,  and  his  ac- 
ceptance of  them  in  satisfaction  of 
the  indebtedness  to  him  of  sudi 
third  person,  without  the  latter 
being  a  party  to  the  transaction, 
satisfies. both  suoh  debt  and  any 
liability  for  the  price  of  such  chat- 
tels, and  prerents  the  party  so  de- 

.  livering  them  from  recovering  their 
yalue  upon  an  implied  agreement 
for  goods  sold  and  delivered,  upon 
the  ground  that  the  special  agree- 
ment upon  which  they  were  deliv- 
ered was  a  parol  promise  to  pay 
the  debt  of  another,   which  was 

.  void  by  the  statute  of  frauds.  One 
So  delivering  the  goods  and  induc- 
ing the  creditor  to  accept  them  in 
payment,  is  estopped  fVom  alleging 
the  contract  to  be  void  and  recov- 
ering their  price.  Fowler  v.  Mai- 
ler,   374 

3.  Upon  aH  t'le  Vjstiraony  in  this  case 
as  to  whether  the  chattels  in  ques- 
tion were  delivered  in  satisfaction 
of  such  a  debt)  pursuant  to  ft  pre- 
vious   agreement  to  that   effect;' 

Seldy  that  there  was  such  a  con- 
flict of  evidence*  that  the  verdict 
of  a  Jury  should  not  be  set  asida  uL 

See  Brkp,  2. 

AiOETOAOl,  2w 


PBMORlCANCS. 

See  CoNTSACTSy  10. 

PLEDGE. 

1.  A  pledgee  is  entitled  to  notice  of 
the  time  and  place  of  sale  of  the 
thing  pledged,  unless  his  right 
thereto  has  been  waived  or  sur- 
rendered by  consent.  'MUUMn  v. 
JMum, 325 

2.  A  stipulation  in  the  agreement 
of  pleage,  that  the  pledgee  "may 
sell  at  public  or  private  sale,  or 
otherwise  at  his  option,"  docs  not 
authorize  him  to  sell  at  private  sale 
without  giving  the  pledgor  such 
previous  notice  of  time  and  place. 

uL 

PLEADING. 

1.  An  allegation  in  a  pleading,  of  an 
amount  of  unliquidated  damages  or 
a  value,  is  not  to  be  taken  as  true 
by  an  omission  to  deny  it,  except 
to  sustain  jurisdiction  or  show  the 
performance  of  a  contract  requiring 
such  value,  or  the  like.  SlwMi  v. 
£in»ey 436 

2.  Under  section  162  of  the  Code  of 
Procedure,  a  complaint  against  the 
maker  of  a  promissory  note  is  su^ 
ficient  where  it  sets  forth  a  copy 
of  the  note,  and  alleges  that  a 
specified  sum  is  due  thereon  fi*om 
the  defendant  to  the  plaintiff,  al- 
though the  note  is,  by  its  terms, 
payable  to  a  third  person,  and  there 
is  no  allegation  of  an  indorsement 
by  him.  Tha  Contmenial  Bank  T. 
BramhaO^ 595 

3.  In  an  action  by  the  indorsees  of  a 
promissory 'note,  siiing  as  a  corpo- 
ration, aeainst  the  maker,  an  answer 
which  admits  the  making  and  dis- 
honor of  the  note,  and  notice  of 
non-payment  to  the  indorsers,  and 
merely  denies  the  corporate  char- 
acter of  the  plaintiffs,  the  partner- 
ship of  the  indorsers,  and  the  plain- 
tiffs' title  to  the  note,  may  be 
struck  out  as  sham,  on  affidavits 
containing  testimony  on  those 
points  which  would  be  sufficient  to 
establish  the  &ots  upon  a  trial;  es* 
pedally  where  the  defenda&t^  in 
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sapport  of  hk  uiBwer^  does  not 
deny  the  allegations  of  such  affida- 
vits, but  merely  denies  that  he  has 
any  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  their 
truth.  The  PrenderU,  tbc,  of  the 
A^wam  Bank  t.  £!gerUmf  ....  669 

4.  An  answer  setting  up  that  the  note 
sued  on  was  made  for  the  accom- 
modation of  the  payee,  and  upon 
the  understanding  that  the  indorsee 
had  delivered  certain  property  to 
the  payee,  and  that,  as  defendant 
is  informed  and  believes,  it  never 
was  delivered,  and  the  considera- 
tion of  the  note  totally  failed,  is  not 
sufficient  to  show  a  case  of  misap- 
propriation which  will  prevent  the 
answer  from  being  stricken  out  as 
sham,  on  proof  by  affidavit  that 
such  note  was  discounted  by  the 
plaintiffs  in  good  faith  and  without 
notice  that  it  was  an  accommoda- 
tion note. id. 

5.  A  plaintiff  in  an  action  who  does 
not  demur  to  an  answer  therein 
which  sets  up  as  a  counterclaim  a 
demand  not  properly  admissible  as 
such  in  such  action  but  takes  issue 
upon  it  by  replying  thereto,  there- 
by agrees  to  try  in  such  action  the 
merits  of  such  demand,  and  to  have 
the  result  of  such  trial  avail  there- 
in, as  though  such  demand  were 
the  proper  subject  of  a  counter- 
claim therein,  and  thus  waives  any 
right  to  object  on  such  trial  to  the 
admission  of  evidence  to  sustain  it 
Ayres  v.  GlhrreU  et  aL, 143 

6.  The  provisions  of  the  Code  regu- 
lating the  taking  of  objections  to  a 
complaint  may  be  considered  as  im- 
pliedly equally  applicable  to  an  an- 
swer setting  up  a  counterclaim; 
and  when  an  issue  of  fact  is  raised 
upon  such  an  answer,  the  plaintiff 
must  be  deemed  to  have  waived 
every  objection  to  form,  not  raised 
by  reply  or  demurrer  thereto.,  .ii. 

See  EviDKNCE,  27. 

PRACTICE. 

1.  PwrUfs, 

2.  Biaqf  Plariieulan. 

3.  ArmL 


4  JR^uneUon. 

5.  lyictL 

6.  JSiDcepiionM, 

7.  Set^f. 

8.  Oo$U, 

9.  AttaehmewL 

10.  Supplementary 

11.  Appeal 


1.  Parties, 


1.  An  application,  by  a  stranger  to  a 
suit,  to  be  allowed  to  intervene 
an4.  be  made  a  defendant,  in  order 
that  he  may  litigate  the  plaintiff's 
claim  and  set  up  a  claim  against 
the  original  defendants  adverse  to, 
and  exclusive  of  tiiat  of  the  plain- 
tiff, is  not  a  matter  of  strict  right, 
but  rests  in  the  discretion  of  the 
Court  Scheidi  v.  Sturgie. G05 

2.  Such  an  application  should  be  de- 
nied where  the  applicant  is  pros- 
ecuting a  separate  action  adapted 
to  secure  all  the  relief  to  whicn  he 
claims  to  be  entitied. uf. 

3.  So.  too,  after  he  has  prosecuted 
sucn  separate  action  to  a  trial  upon 
the  merits,  an  application  made  by 
him  to  have  a  judgment  recovered 
in  the  former  action  set  aside,  on 
the  ground  of  fraud  and  collusion, 
diould  not  be  granted. id 

4.  A  stockholder  of  a  corporation 
cannot^  in  an  action  for  damages 
against  the  directors,  whom  he 
aUeges  have  fraudulenUy  misap- 
plied the  property  of  the  oorpora- 
tion.  and  thereby  rendered  his 
stock  valueless,  recover  for  any 
damage  which  consists  solely  of 
his  loss  of  the  share  of  the  assets 
embezzled  by  them.  OarxUner  v. 
PoUardf 675 

5.  To  maintain  such  action,  he  must 
show  that  he  has  sustained  dama^ 
beyond  the  intrinsic  depreciation 
of  the  value  of  the  stocK,  by  the 
removal  of  such  assets^  An  alle- 
gation, in  the  complaint,  that  the 
stock  Lad  become  valueless,  is  not 
sufficient i id, 

6.  In  order  to  recover  his  share  of 
the  damages  for  injury  done  to  the 
corporation,  by  the  embenlement 
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of  iti  MBotB,  he  must  make  the 
cofpoimtion  «  pvty  to  the  action. 

id 

7.  Where  the  plaintiff  in  sach  an 
action  seeks  to  char^  the  defend- 
ant as  trustees,  a  third  person  who 
combined  with  them  in  the  wrong- 
ful acts  complained  of,  cannot  prop- 
erly be  made  a  party  defendant  td. 

%  JXa  of  Fcurticiihn. 

1«  In  aaaetioiiofaae({ttitaUen*tiire, 
where  a  judgment  m  favor  of  the 
pUtntiff  had  heen  so  lar  opened  by 
the  Court  of  Appeals  aa  to  aUow 
thedefendanty  an  adminiatrator^  to 
establish  a  cross  daim  for  services 
rendered  by  hie  intestate  daring  a 
number  of  years,  the  Ck>urt  below 
ordered  a  reference  to  examine  and 
report  on  such  claim,  and  at  the 
same  time  re<]^uired  tine  defendant 
to  furnish  a  bill  of  particulars  of 
the  services,  specifying  their  nature 
and  character  and  the  respective 
amounts  claimed,  and,  as  &r  as 
pradieable,  the  dales  and  amount 
of  eadi  item  of  such  service. 

JBeldf  that  this  order  was  not  in- 
tended to  require  such  a  bill  as  is 
demandable  of  right,  in  actions  of 
a  legal  nature,  but  rather  to  limit 
the  defendant's  claim  io  the  matters 
oontei9pIated  by  the  decision  of 
the  appellate  uourt^  or,  if  any 
further  claim  was  to  be  made,  to 
require  as  particular  a  statement  of 
it  as  the  defendant  could  furnish. 
Mai9n  V.  ^tn^, 698 

2.  Hence,  although  the  services  were 
not  rendered  under  a  general  em- 
plojrment  at  an  annual  salary,  such 
ordier  is  satisfied  by  a  general  state- 
ment of  a  daim  for  services  as  gen- 
eral agent  and  manager,  in  taking 
oharge  of  the  affairs  and  property 
of  the  plaintiff  for  a  specified  num- 
ber of  years,  at  a  specified  rate  per 
annum,  if  the  defendant  makes 
oath  toat  he  cannot  give  items 
more  minutely. td 

8.  If  the  defendant  would  daim  to 
reeover  moneys  paid  by  the  intes* 
tate  for  the  expenses  of  agwits 
other  than  hisMd^  soeh  payments 
should  be  stated  separatdy  from 
his  dsim  for  servioeri. «L 
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4.  In  suck  a  esse,  an  order  for  a 
fiirther  bill  of  particulars  should 
not  require  more  than  the  original 
order,  and  in  so  far  as  it  does,  it 
should  be  modified  on  appeal . .  td 

o.  JLfftst, 

1.  Where  it  appeared  by  the  affida- 
vits, upon  which  an  order  oS  arrest 
was  granted,  that  the  defendant 
incurred  the  debt  sued  for  in  pur- 
chasing property  from  the  plaintiffs, 
by  fraudulently  representing  that 
he  was  a  man  of  wealth,  and  the 
owner  of  a  plantation  and  mine, 
and  he  gave  his  notes  to  the  plaio- 
tifis  for  the  amount  of  the  debt. 
and  after  they  became  due  ana 
were  unpaid,  he  fhlsely  represented 
to  the  jHiaintlffs  that  he  was  partner 
in  a  firm  upon  whom  he  had 
authority  to  draw  for  the  debt: 
whereupon  the  plainti&  receivea 
fi*om  him,  in  lieu  of  the  notes,  his 
drafts  upon  his  alleged  firm,  whi^ 
the  firm  refiised  to  accept:  ffddf 
that  the  order  of  arrest  in  this  case 
was  properly  granted,, and  that 
upon  the  affidavits,  on  which  a 
motion  to  set  it  aside  was  made 
and  opposed,  an  order  refusing  to 
set  it  aside  should  be  affirmed. 
Murflkff  et  aL  v.  Jemandtf ,  . .  665 

2.  Receiving  the  drafts  under  such 
drcumstances  did  not  predude 
the  plaintiff  from  obtaining  an  order 
of  arrest id. 

4.  hywiidtion, 

1.  Ooonpying  real  propertr  in  dties 
ss  a  hog  yard,  sisnghter  house,  and 
fat  and  offal  boiling  house,  \b  prima 
fiieie  a  common  nuisanoe ;  and  the 
presumption  may  be  rebutted  by 
showing  that  the  business  is  So 
conducted  and  carried  on  as  not  to 
endanger  the  health  or  interfere 
with  the  oomfort  of  the  neighbor- 
ing inhatHtaotsi  IhAoii  v.  £kidlong. 

700 

2.  Where  the  plaintiff  moves  for  an 
iqjunQliom  and  offers  no  securitiy 
for  defendant'a  damages^  the  court 
will  require  the  plaintiff  to  make 
out  a  oa^e  firee  from  all  reasonable 
dottbty  and  eflpecially  so  where  the 
ii\junction  asked  would  stop  de- 
fendant's entire bttsii|»|ii.  ......  ,uL 
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8.  In  analogx  to  the  practioe  of  the 
late  court  of  chancery,  an  injono- 
tion  will  he  dissolYed  upon  the 
coming  in  of  the  answer  of  defend- 
ant denying  the  whole  merits  and 
equities  of  the  complaint  An  ex- 
ception to  this  rule  exists  in  such 
cases  as  demand  immediate  relief 
to  prevent  irreparable  injury;  in 
those  instances  the  granting  or  re- 
fusal of  injunctions  rests  in  the 
sound  discretion  of  the  court .  id, 

6.  l^ial 

1«  A  plaintiff  in  an  action  who  does 
not  demur  to  an  answer  therein 
which  sets  up  as  a  counterclaim  a 
demand  not  properly  admissible  as 
such  in  such  action  but  takes  issue 
upon  it  by  replying  thereto,  there- 
by agrees  to  try  in  such  action  the 
merits  of  such  demand,  and  to  have 
the  result  of  such  trial  avail  therein, 
as  though  such  demand  were  the 
proper  subject  of  a  counterclaim 
therein,  and  thus  waives  any  right 
to  objeqt  on  such  trial  to  the  admis- 
sion of  evidence  to  sustain  it  Affret 
V.   O'lhrrdl, 143 

2.  In  an  action  of  an  equitable  nature 
under  the  Code  of  Procedure,  a 
party  is  not  entitled  as  of  right  to 
a  trial  of  issues  by  a  Jury,  on  the 

ground  that  the  case  is  one  in  which 
ourts  of  Equity  were  formerly 
accustomed  to  award  issues.  MoffiU 
Y.  MoffiU  et  al, 468 

3.  After  the  plaintiff,  in  an  equitable 
action  had  procured  an  oraer  set- 
tling issues  to  be  tried  by  a  Jury, 
the  defendant  successfully  moved 
to  vacate  such  order. 

JSeldf  on  appeal  from  a  judgment 
therein,  that  the  plaintiff  by  after- 
wards going  to  trial  before  a  Jus- 
tice of  the  Court  without  a  Jury, 
without  objecting  at  the  time  of 
the  trial  to  that  mode,  had  waived 
any  right  to  have  a  Jury  trial.  ,id. 

4.  By  uniting  in  one  action,  claims 
for  an  accounting  in  respect  to  both 
real,  and  personal  property,  the 
plaintiff  deprives  himself  or  the 
right,  if  there  be  one,  in  respect  to 
the  personal  property,  to  have  the 
action  tried  by  Jury id. 


5.  The  Court  will  not  entertain  an 
application  for  judgment  on  a  ver- 
dict taken  subject  to  the  opinion  of 
the  Court  at  General  Term,  upon  a 
case  where  there  is  a  disputed  ques- 
tion of  fact,  and  exceptions  were 
taken  to  the  exclusion  of  evidence. 
Such  trial  is  a  mistrial  John  J^ttr^ 
chase  v.  The  New  York  Eochanffe 
Bank, 564 

6.  The  Court  below  should,  in  such 
case,  have  directed  the  cause  to  be 
heard  upon  the  exceptions  in  the 
first  instance  at  General  Term,  if 
the  questions  ought  first  to  have 
been  determined  there. id, 

o.  jssoeeipmotUm 

1.  Whether  an  exception  lies  to  the 
admission  of  testimony  elicited  by 
questions  put  by  a  juror?  (Query.J 
KisUy  et  al  v.  The  CommoniaeaWk 
Insurance  Company  of  the  Stale  of 
Pennsylvania, & 

2.  An  exception  to  a  part  of  the 
charge  of  a  Judge,  presents  for  ooi^ 
sideration  only  the  legal  proposi- 
tion which  the  part  exceptoi  to 
affirms^   Vamvm  v.  ibylor, . . .  .148 

3.  Where  the  part  excepted  to,  con- 
sists of  a  statement  of^the  position 
taken  by  the  counsel  of  one  of  the 
parties^  and  states  evidence  whid^ 
it  affirms  was  given,  a  general  ex- 
ception to  it  wul  not,  on  an  appeal 
from  the  judgment,  enable  the  ex-. 
cepting  party  to  insist  that  in  truth 
no  such  evidence  was  given,  espe- 
cially when  the  case  does  not  state 
that  it  was  not  given;  and  the  only 
ground  for  insisting  that  it  was  not 
given,  is  the  fact  that  it  is  not  con- 
tained in  the  case  and  exceptioiUL 

4.  If  the  excepting  party  desired  to 
call  the  attention  of  the  Judge  to 
the  fact  that  he  was  mistaken,  as 
to  such  evidence  having  been  given, 
he  should  have  done  so  directly 
and  in  a  way  to  inform  the  Judge 
thereof^  and  have  reqaested  him  to 
admoniA  the  Jury  that^  in  iact^  no 
suoh  evidence  had  been  given ;  and 
if  the  Judge  had,  fixm  misappre* 
hension,  refused  to  correct  the 
error,  the  party  prejadioed  thsiebj 
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-would  be  entitled  to  relief^  on  his 
motion  for  a  new  trial  on  a  oaae. .  id, 

5.  Exceptions  to  findings  of  fact^  on 
an  appeal  from  a  judgment  on  the 
report  of  a  Referee,  are  not  re- 
qnired.  And  where  exceptions  to 
tne  conclusions  of  law,  found  by  the 
Referee,  are  not  taken  by  the  mak- 
ing of  a  case,  or  by  the  filing  of 
written  exceptions,  within  ten  days 
after  judgment^  none  can  be  enter* 
tained  upon  an  appeal,  but  the  case 
is  to  be  heard  solely  upon  the  ex- 
ceptions taken  at  the  trial  The 
MayoTf  die,  qf  New  York  y.  jErben 
etaL, 189 

7.  /SfeHT. 

L  A  demand  which  has  been  assigned 
to  assignees  for  the  benefit  of  cred- 
itors, is  not  subject  to  have  set  off 
against  it,  in  their  hands,  a  demand 

.  against  the  assignors,  which  was 
purchased  by  their  debtors,  but  had 
not  beoome  payable  at  the  time  of 
the  assignment.  Jdartin  et  al.  ▼. 
KufmmtMer  et  aL,  16 

a  CosU. 

L  The  awarding  costs  is  not  in  the 
discretion  of  uie  Court,  on  affirm- 
ing, on  appeal,  an  order  denying  a 
new  trial,  or  affirming  a  judgment 
in  whola  (Per  Boswortii,  Ql  J.) 
Clarhey.Mtt^ 337 

%  Where  a  cause  is  at  issne  on  issues 
of  fact,  and  is  regularly  noticed  for 
trial  and  placed  on  the  calendar, 
and,  when  reached  in  its  order,  the 
complaint  is  dismissed  on  the  fail- 
nre  of  the  plaintiff  to  appear,  there 
has  been  a  trial  of  the  action,  with- 
in the  meaning  of  section  309  of 
the  Code  of  Procedure,  which  au- 
thorizes the  making  of  '*a  further 
allowance,"  afler  trial,  in  certain 
cases,  in  addition  to  cost&  Mora  et 
aL  V.  The  Oreai  Wegtem  Ituuranee 
Company^ 622 

8.  On  appeal  from  an  order  granting 
an  allowanoe  in  addition  to  costs, 
the  Court  wHl  not  review  the  dis- 
cretion of  the  Jildffe  in  respect  to 
tha  amount  graatea  • •«! 


4.  T^rm  fees  are  not  taxable  for  terms 
dudng  which  the  cause  was  re- 
served generally  not  by  order  of 
the  Court,  but  by  a  consent  filed. 
Crawford  v.  JKaOy, 697 

5.  There  is  no  limit  to  the  number  of 
term  fees  taxable  for  terms  in  which 
a  cause  has  been  necessarily  on  the 
calendar  of  the  Court  of  Appeals. 
Olenitoorth  y.  Mount, 699 

6w  The  provision  of  section  307,  subd. 
7,  of  the  Code  of  Procedure,  as 
amended  in  1858  and  1862,  by 
which  terra  fees  are  given,  for  every 
circuit  or  term  not  exceeding  five 
circuits  and  five  special  and  five 
general  terms,"  gives  term  fees  for 
every  term  during  which  a  cause  ia 
necessarily  on  the  calendar  of  the 
Court  of  Appeals,  and  is  not  heard 
or  is  postponed  by  order  of  the 
Court,  but  does  not  limit  the  term 
fees  in  that  Court  to  five. id. 

9.  Attachment, 

m 

1  Under  the  f  rovisiona  of  the  Re- 
vised Statutes  relating  to  proceed- 
ings as  for  contempts  to  enforce 
civil  remedies,  (2  R.  S.,  534,)  an 
attachment  to  bring  a  person  be- 
fore the  Court^  to  answer  for  al- 
leged disobedience  of  an  or^r  of 
the  Court,  or  a  Judge,  requiring 
him  to  appear  in  person,  cannot  be 
granted  without  proo^  by  affidavit^ 
both  of  the  service  of  such  order 
and  of  the  failure  to  appear.  Ward 
et  aL  v.  Aronjon, 558 

2b  A  copy  of  such  affidavits  must^  ac- 
cording to  such  statutes,  be  served 
on  the  person  charged,  a  reason- 
able time  before  the  return  of  the 
attachment,  to  enable  him  to  pre- 
pare his  defense, tiii, 

3.  Where  an  action  for  an  account- 
ing between  partners  is  referred  to 
a  Referee,  with  powor  to  require 
defendant  to  prcduee  an  account 
and  the  defendant,  when  required 
by  the  Referee  to  produce  such 
acoount^  offers  proof  that  the  part- 
nership books  have  been  taken 
fix>m  his  possession  by  the  plaintiff, 
and  that  he  is  unable  to  render 
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mcfa  in  ftoooimt^  it  it  the  duly  of 
the  Referee  to  receire  such  proof, 
and  an  abeolute  direction  to  render 
the  aooount^  wtthoot  inquiring  into 
such  fact^  is  improper.  MeCortan  t. 
Van  Syckd, 694 

4  Under  such  circumstoiicet  an  at- 
tachment ought  not  to  be  granted 
to  punish  the  defendant  Tor  not 
complying  with  the  order.  • . .  .ief. 

5.  A  party  should  not  be  adjudged 
guilty  of  a  contempt  by  veaaon 
of  not  complying  with  an  order  of 
the  Court^  where  he  is  incapacitated 
to  comply  by  the  act  of  the  adverse 
party,  though  that  act  be  lawful. 
\Per  Bos  WORTH,  Ch.  J.) id. 

6.  It  seemSf  that  the  Sheriff  is  not 
bound  to  permit  parties,  whose 
books  are  in  his  custody  under  an 
attachment,  to  examine  them..  ,i€L 

10.  SiypplemmUary  Proceeding 

1.  In  proceedings  supplementary  to 
execution  against  a  judgment  debt- 
or, under  the  Code  of  Procedure, 
the  creditor  is  entitled  to  have  a 

'  Receiver  appointed,  although  the 
property  aiscovered  is  such  as 
might  be  sold  on  execution,  fferoif 
et  al  V.  Gibmm, 591 

2.  An  order  refusing  to  appoint  a 
Reiver  in  such  a  case  is  appeal- 
able.   id, 

11.  Appeal 

1.  The  Court  will  not  allow  an  appel- 
lant to  raise,  upon  the  appeu,  for 
the  first  time,  an  objection  to  an 
assumption  by  the  Court  below  of 
a  doubtful  fact,  where  he  took  no 
objection  below  to  such  assump- 
tion, but  only  to  conclusions  of  law 
based  thereon.  PoUen  et  aL  r.  Z« 
Ray  etaLj 40 

3.  When  a  suit  has  been  regularly 
prosecuted  to  judgment,  and  sub- 
stantial jastice  has  been  done,  the 
parties  are  not  entitled  to  invoke 
the  interposition  of  the  Court,  for 
the  purpose  of  having  the  cause 
retried  and  affain  determined,  at 
the  expense  of  the  public,  and  to 
the  delay  of  other  suitors,  although 
both  of  the  litigants  join  in  the 


applioaitioii.   NSMh  t.  The   Sbdh 
Avenme  Rmkroad  Cfon^pemyt, 260 


3.  Where  a  motion  for  a  new  trial  is 
granted  unless  the  pl^ntiff  stipu- 
ute  to  reduce  the  verdict,  in  which 
event  the  motion  is  denied,  the 
plaintiff,  by  giving  the  stipulation 
and  entering  judgment  thereon, 
waives  his  right  to  appeal  from  the 
judgment  Chrke  v.  Meige^ . . .  .337 

4.  Where  a  cause  is  submitted  to  the 
Court  at  G^nerd  Term,  upon 
printed  points,  pursuant  to  Rule  43 
of  Court,  which  requires  the  appel- 
lant to  fhrnisb  to  the  Court,  with 
the  papers,  a  printed  copy  of  the 
points  on  which  he  intends  to  rely, 
an  omission  to  allude,  in  such  pointa, 
to  an  exception  which  had  been 
taken  on  the  trial,  is  a  waiver  of 
such  exception.  (Per  Bobworth, 
Ch.  J.)  The  Mayor,  Sc,  of  New 
York  V.  The  HamHion  Fire  Ituvr- 
anoe  Co., 637 

5.  An  order,  made  by  a  Judge,  after 
the  commencement  of  the  trial  of 
a  cause  before  him  without  a  Jury, 
and  before  his  final  decision  there- 
of, that  the  cause  stand  over,  and 
that  further  evidence  may  be  offered 
upon  points  designated,  is  not  re* 
viewable  upon  an  ^peal  taken 
from  the  order  before  the  final  de- 
cision of  the  cause,  and  before  any 
evidence  has  been  received  under 
the  order.  Phelper,  lfbrietaL,.617 

6.  The  proper  mode  6C  reviewing 
such  order  is  to  except  to  evidence 
offered  under  it,  and  to  appeal  from 
the  judgment,  or  to  move  to  set 
aside  the  dedsioo,  as  in  the  case  of 
a  trial  by  Jury tdL 

7.  Where  an  order  made  at  Spedal 
Term  is  correct  on  the  facts  there 
presented,  the  Court  will  not  inter- 
fere with  it  on  appeal  upon  an 
agreed  statement,  presenting,  es- 
sentially, different  facta.  Crawford 
Y.KeUy, 697 

PRINCIPAL  AND  AGENT. 

1.  A  new  promise  cannot  be  raised 
by  implication  from  any  act  of  an 
agent  of  the  debtor,  whotie  only 
authority  is  to  effisct  a  oompronuse 
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upon  ipeeifiad  tenna.     Ormm  t. 
...122 


2.  R  $eem»y  that  an  agent  cannot  bind 
his  principal  hj  an  implied  new 
promise  made  within  six  years  be- 
rore  action,  where  the  authority  of 
the  agent  was  given  more  than  six 
years  before  the  action id, 

3b  An  attorney  or  agent^  who  has  re- 
ceived from  his  principal,  as  a  mere 
messenger  or  carrier,  money  to  be 
delivered  to  a  third  person,  although 
it  be  paid  in  performance  of  an 
agreement  previously  made  be- 
tween the  principal  and  such  third 
person,  cannot  set  up  any  illegality 
m  such  agreement^,  as  a  defense  to 
an  action  brought  by  the  latter  to 
recover  it  as  money  paid  to  his  use. 
Merriti  y.  MUiard, 309 

4  A  mere  agency  of  such  defendant 
in  making  the  original  agreement, 
does  not  affect  his  liability.  It  is 
not  his  mere  4  ignorance  of  such 
illegality,  but  the  absence  of  any 
legal  connection  between  the  new 
promise  of  the  defendant  to  deliver 
such  money  as  directed,  and  the 
original  contract,  which  precludes 
him  from  setting  up  such  a  defense. 

ft.  A  principal  is  not  neoesssrily  to  be 
deemed  to  have  ratified  a  wrongful 
act  of  his  agent  so  as  to  exempt 
the  agent  from  liability  to  him, 
merely  because  he  does  not  notify 
to  the  agent  his  dissent  at  the 
earliest  possible  opportunity  after 
being  informed  of  the  wrongful 
act  Clarke  Y.  Meiff$i 337 

SeeFAOTOBfl. 

PBOMISSORT  NOTES. 
See  Bv^LS  and  Notes. 

PROVISIONAL  REMEDIKa 

See  Praotios — Arrest 
pBAonoB — InjwncUon. 

RAILROAD  COMPANIES. 
L  An  implied  agreement  between  a 
railroad  company  and  an  owner  of 


merchaodiMf  transported  by  such 
company,  as  common  carriers,  upon 
their  road,  for  a  per  diem  compen- 
sation for  the  use  of  their  cara^ 
during  any  delay  by  such  owner  in 
removinff  such  merchandise  after 
its  arrivu,  does  not  give  the  com- 
pany a  lien  upon  the  merchandise 
for  sudi  compensation  dnring  the 
time  it  may  remun  upon  their  cam 
in  a  publie  hifl^way.  OrtrnvrnM^  t. 
The N.  T.  dfHarUm  R  R.  Oo.,.77 

RATmCATION. 

I.  A  principal  is  not  neoesssrily  to 
be  deemed  to  have  ratilied  a  wrong- 
ful act  of  his  agent  so  as  to  exempt 
the  agent  from  liability  to  him, 
merely  because  he  does  not  notify 
to  the  agent  his  dissent  at  the 
earliest  possible  opportanity  after 
being  informed  of  the  wrongful 
act  Clarke  v.  ife^ 337 

See  Pbixoipal  ato  AAtm,  1,  X 

RECSIYER. 

See  AcTioK,  17. 
Evidence,  23. 

Practice — Supplemeniary  Pto» 
ceedingSj  1,  2. 

RECORDINa. 
See  AMioimxRT^  11^ 

REFEREE  AND  REFERENCE. 

1.  Where  an  action  for  an  account- 
ing between  partners,  is  referred 
to  a  Referee,  with  power  to  require 
defendant  to  produce  an  account^ 
and  the  defendant,  when  required 
by  the  Referee  to  produce  such 
account,  offers  proof  that  the  part- 
nership books  have  been  taken 
from  bis  possession  by  the  plaintiff 
and  that  he  is  unable  to  render 
such  account,  it  is  the  duty  of  the 
Referee  to  receive  such  proof|  and 
an  absolute  direction  to  render  the 
account)  without  inquiring  into 
such  fact,  is  improper.  McCcuian  v. 
Van  Syckd, 6M 

RENT. 

See  AssioifBi.  5. 
Lraoi,  1i  2. 
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B£8  QBBTJfi. 
See  Damagk8^  3. 

SALES. 

1.  Where,  under  an  ezecutorr  con- 
tract for  the  sale  of  goods,  the 
buyer  refuses  to  receive  and  pay 

*  for  them,  and  the  seller,  after 
notice  to  the  buyer  of  his  intention 
BO  to  do,  sells  them  fairly  at  the 
best  price  he  can  obtain,  and  sues 

'  to  recover  the  deficiency  between 
the  proceeds  of  the  sale  and  the 
contract  price,  such  sale,  though 
the  defenaant  was  not  notified  of 
the  time  and  place  of  making  it, 
is  a  test  as  a^nst  him  of  the 
value  of  the  article.  PoOen  et  al.  v. 
Le  Roy, 38 

2.  Under  a  contract  to  purchase  a 
oej^tain  quantity  of  merchandise 
within  a  specified  period,  at  the 
purchaser's  option,  if  he  refuses  to 
perform  it  within  the  time  fixed, 
the  remedy  is  twofold,  either  to 
hold  the  goods  subject  to  his  order 
and  at  once  sue  him  for  the 
contract  price,  or  to  sell  them 
after  notice  to  him  for  the  best 
price  that  can  be  obtained,  and 
sue  for  the  difference  between  that 
and  the  contract  price;  but  in 
adopting  the  latter  course,  the 
vendor  is  not  bound  to  sell  imme-> 
diately,  but  may  wait  as  long  as  be 
chooses  to  take  the  risk  of  the 
purchaser's  solvency,  holding  them 
meanwhile  subject  to  the  pur- 
chaser's order  on  his  making  pajr- 
ment  Duttan  v.  McAndrew  et  al, 

130 

3.  After  such  a  sale,  on  notice  to  the 
purchaser,  the  measure  of  damages 
m  an  action  against  him  for  breach 
of  the  contract,  is  the  difference  be- 
tween the  best  price  that  could  be 
obtained  at  the  sale,  and  the  con- 
tract price,  with  interest;  the  mar- 
ket price  on  the  latest  day  fixed  by 
the  contract  is  immaterial ioL 

i.  Where  a  contract  for  the  sale  of 
merchandise  provides  that  it  shall 
be  subject  to  the  inspection  of  one 


of  the  vendors,  or  some  other  per- 
son mutuallv  satis&ctory,  but  does 
not  make  the  inspector's  decision 
conclusive  on  the  parties,  it  is  not 
essential  that  previous  notice  of 
the  inspection  should  be  given  to 
the  purchasers,  and  they  cannot 
refuse  to  perform  the  agreement 
merely  on  the  ground  that  they  are 
not  satisfied  with  the  in^)ectioii. 

Id 

5.  The  failure  of  goods  sold  to  cor- 
respond with  a  description  or  war- 
ranty of  them,  in  the  contract  of 
sale,  does  not  constitute  a  defense, 
either  as  a  failure  of  consideration 
or  breach  of  warranty,  to  the  lia- 
bility of  a  third  party  upon  a 
promissory  note  given  by  him  and 
accepted  as  payment  of  the  price 
of  such  goods.  Any  remedy  for 
such  misrepresentation  or  breach 
of  warranty  is  confined  solely  to 
the  purchaser  by  action  against  the 
seller.  Delano  v.  J^uwm, 286 

6u  A  pledgee  is  entitled  to  notice  of 
the  time  and  place  of  sale  of  the 
thing  pledge<(  unless  his  right 
thereto  has  been  waived  or  sor- 
rendered  by  consent  MlWan  v. 
Dehon, 325 

7.  A  stipulation  in  the  agreement  of 
pledge,  that  the  pledgee  '^  may  sell 
at  public  or  private  sale,  or  other- 
wise at  his  option,"  does  not  au- 
thorize him  to  sell  at  private  sale 
without  giving  the  pledgor  such 
previous  notice  of  time  and  i^aee. 

id, 

8.  The  duty  6f  a  factor  to  employ 
proper  diligence  and  skill  in  the 
sale  of  merchandise  intrusted  to 
him  for  that  purpose,  is  properly 
discharged  by  its  sale  by  him  for 
its  fair  market  value  at  the  time 
thereof  being  a  higher  price  than 
that  for  which  he  sells  some  of  his 
own  about  the  same  time,  while 
other  large  holders  of  similar  mer- 
chandise are  selling  it  freely  at  the 
prevailing  price,  and  there  are  in- 
dications ox  a  speedy  prospective 
superabundant  supply  of  the  mar- 
ket with  such  merchandise,  the 
general  opinion  of  dealers  in  it,  at 
the  time,  being  against  the  proba- 
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bilitj  of  an  immediate  rise  in  its 
mice.  If  such  merchandise  be 
flour,  the  factor  is  not  bound  in  the 
discharge  <^  such  duty  to  anticipate 
any  extraordinary  rise  in  the  price 
of  breadstuffs  which  might  subse- 
quently occur ;  even  if  owing  to 
an  injury  to  ihe  potato  crop  by 
disease,  weather  unfavorable  to 
growing  grain  crops,  and  an  unex- 
pected demand  for  flour  from 
abroad,  known  to  such  factor  at 
the  time  of  such  sale;  provided 
the  influence  of  such  causes  upon 
the  demand  for  flour  were  not  so 
fi»  developed  at  the  time  of  such 
sale  as  to  affect  its  maricet  price, 
and  nothing  but  extraordinary  sa- 
gacity could  divine  it  JiiXbank  et 
al  V.  Dmimtavn  et  aL, 382 

0.  A  factor,  whose  discretion  as  to 
making  sales  is  not  limited  by  in- 
structions, is  not^  hj  selling  forth- 
with, made  liable  for  misfeasance, 
in  consequence  of  overlooking  or 
not  giving  due  weight  to  events 
known  to  him  as  having  occurred, 
or  which  he  had  every  reason  to 
believe  might  occur,  and  which 
were  calculated  to  enhance  prices 
in  the  course  of  time:  especially 
where  it  appears  that  he  acted  in 
consonance  with  the  general  opin- 
ion of  dealers  in  the  same  article 
at  that  time.  (Per  Robebtson,  J.) 

id. 

SALES. 

See  AonoH,  12, 16. 
Contracts,  1,  6,  12. 
Election  of  Kemedies,  1. 

SERVANT. 
See  Mabtsb  amd  Sertastt. 

SET-OFF. 
See  Practice  —  Set-off. 

SHERIFF. 

1.  The  Revised  Statutes  do  not  im- 
peratively make  it  the  duty  of  a 
retiring  Sheriff  to  assign  over,  at 
iho  end  of  his  term,  to  the  new 
Sheriff,  a  debtor  taken  in  execu- 
tion, who  is  upon  the  jail  limits,  so 
as  to  make  mm,  if  he  omits  ao  to 


do,  liable  to  ihe  judgment  creditor 
in  the  amount  of  me  debt,  as  though 
it  were  an  escape.  I^ench  v.  Tme^ 

566 

2.  Such  omission  will  not  charm^ 
prima  /actie,  the  retiring  Sheriff 
with  the  whole  debt id, 

2.  In  an  action  for  damages  for  such 
omission,  an  omission  by  the*plain* 
tiff  to  cause  the  prisoner  to  be  ran 
taken,  by  issuing  a  second  execu* 
tion  to  the  new  Sheriff,  may  be 
considered  in  mitigation  of  the 
damages.    id^ 

4.  Evidence  of  the  mere  poasesnon 
of  money  by  the  prisoner,  several 
years  before  the  defendant  went 
out  of  office,  is  inadmissible.  . .  .«dL 

5.  Evidence  of  cause  of  his  not  aft* 
signing  the  prisoner,  is  admissible^ 
if  not  in  jusUflcation,  in  mitigation 
of  damages • ,id. 

ft 

SHIPS  AND  YESSELa 
See  Damages,  5. 

STATUTORY  CONSTRUCTION. 

1.  Where  some  of  the  provisions  of  a 
statute  are  void  for  uncopstitution- 
alitv,  a  general  repealing  clause  in 
sucn  statute,  repealing  all  provT- 
sions  of  law  in  conflict  with  it| 
does  not  repeal  provisions  whidi 
conflict  only  with  that  part  which 
is  void.  Harhedt  v.  Mayor^  <§e.,  of 
New  York, 866 

2.  Under  the  act  of  1860 — ^requiring 
assignments  for  the  benefit  of  cred* 
itors  to  be  acknowledged  and 
sehedules  to  be  annexed — ^it  is  not 
essential  that  the  schedule  be  separ- 
ately acknowledged.  If  it  be  se* 
curelv  attached  to  the  assignment^ 
and  oefore  the  schedule,  it  is  suffi- 
cient SooU  V.  Guthrie  et  aL, . .  408 

3.  It  does  not  follow,  that  because 
the  omission  to  do  any  or  all  of  the 
acts  required  by  the  Law  of  1860 
may  render  an  assignment  inopera- 
tive and  void,  that  it  is  thereby 
rendered  fraudulent  also ioL 

i.  Under  that  statute  -an  assignment 
may  be  made  by  persons  doing 
bofiineas  and  having  their  property 
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in  this  Stftte,  altlKHigli  tliej  are  not 
readeato  of  it uL 

&  The  provision  of  the  statute,  which 
requires  assignments  to  be  recorded 
in  the  county  in  which  the  aasignorB 
reside,  is  satisfied  in  such  a  case  by 
recording  the  assignment  in  the 
county  in  which  Uie  assagoed  prop- 
erty is  situated. td 

t»  Goods  consigned  to  factors  for 
sale,  and  by  them  stored  in  the  cus- 
tody of  a  warehouse  keeper  who  is 
employed  l^  them  and  is  ignorant 
as  to  the  ownership  of  the  goods, 
•le  still  HI  the  posooasion  of  the 
fitfslors  within  tiie  meaning  of  sec- 
tion three  of  the  £M9tor*a  act  /V- 
gram  v,  Cknon, 605 

T.  The  word  "  possession  '*  in  that  act 
means  sim^  control  of  or  dominion 
OTsr  merchandise  as  to  enable  a 
fiMitor  lifl^tfttlly  to  take  possession 
of  it  witnout  the  aid  of  any  new 
authority  4>r  dooument-fhniiabed  by 
the  owners^  in  contradistinction  to 
a  right  denved  from  documentary 
Andence  iurnished  by  the  owners, 
or  obtained  by  factors,  by  means 

'  of  their  right  of  pdbsession  of  the 
ffooda. idL 

&  Henoe^  where  ^tors  to  whom 
merchandise  is  consigned  by  the 
owner,  for  sale,  with  bills  of  lading 
flaking  it  deliverable  to  them,  re- 
ceive Uie  merchandise  and  store  it 
according  to  the.ui^^  of  business, 
with  a  storekeeper  employed  by 
themselves,  taking  his  receipts  in 
their  own  name,  both  the  virtual 
control  of  the  merchandise  in  ques- 
tion, by  the  fiictors,  and  the  oocu- 
mentary  evidence  of  such  control, 
title  or^right  of  possession  held  by 
them  with  the  owner's  assent,  are 
sudi  as  to  enable  them  to  make  a 
vaUd  pledge  of  sudi  merchandise,  id. 

9l  The  provisions  of  such  statute, 
which  declare  that  a  &ctor  intrustea 
jmerely  with  documentary  evidences 
of  title  to  merchandise,  (without 
specifying  an^  purpose  thereof,  or 
authority  to  him  to  dispose  thereoQ 
or  with  the  possession  of  it  for  the 
•ale  or  other  disposition  thereof, 
•ball  he  deemed  the  true  owner 


so  far  as  to  give  validity  to  hia  con- 
tracts made  with  third  persona  for 
money  advanoed,  or  written  obli- 

Stions  given  Jby  them  '^oo  the 
ththereofj''  intend  to  refer  merely 
to  such  possession  of  goods  and  evi- 
dences of  tide  as  that  alone  on 
whose  faith  such  advances  are  to  be 
made.  (MoMELLy  J.,  dissented.),  .id 

10.  "  On  the  fiuth  thereof"  qaed  in 
such  connection  in  such  sftatnte^ 
does  not  mean  merely  rdianoe  on 
such  factor's  possession  of  them  or 
the  evidences  of  title  thereto,  as 
eondusive  evidence  in  the  abaence 

'  of  notaoe  of  anything  to  the  con- 
trary, of  the  possession  of  ooeh  frc- 
tor  of  sufficient  authority  under  the 
atatuto  to  make  the  dispoeition  act- 
ually made  by  him  of  such  goods. 
(MoBnsLL,  J.,  (Assented,) id, 

11.  As  such  statute^  where  the  fiu;tor 
is  intrusted  only  with  tiie  posaee- 
sion  of  the  goods,  requires  him  to 
have  an  authority  to  sdl  or  to 
pledge,  in  addition  to  such  possea- 
sion,  in  order  to  make  a  sale  or 
pledge  on  the  faith  of  sudi  posses- 
sion binding  on  his  principal,  the 
contract  can  only  be  invalidated  by 
the  non-existencip  of  both  of  aucii 
powers;  either  being  sufficient 
Consequently  the  only  circum- 
stance to  disprove  reliance  on  such 
possession  as  evidence  of  proper 
authority,  is,  knowledge  by  the 
purchaser  of  such  entire  want  of 
statutory  authority,  or  of  circum- 
stances sufficient  to  put  him  upon 
inquiry,  and  naturally  leading  to  its 
discovery.  Qiwsu^  J.,  dissented.) 

1%  As  such  statate  confirms  sales  and 
pledges  by  a  factor,  although  not 
expressly  within  the  scope  of  his 
authority;  the  mere  notoriety  of 
his  employment  as  a  factor  or  ew&i 
his  avowal  of  it  in  a  particular  case, 
is  no  disproof  of  his  possession  of 
the  requisite  authority,  to  make  his 
disporition  of  the  goods  in  question 
binding  on  the  owner ;  nor  is  it  a 
circumstance  to  put  the  purchaser 
or  pledgee  on  inquiry  as  to  the 
exact  nature  of  his  anthortty. 
(MoNBU)  J.,  diflwkted.) ti 
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STATUTE  OF  FRAUDS. 
See  Payment,  1,  2. 

STATUTE  OF  LIMITATIONS. 
See  IdifiTATioN  of  Actions. 

STATUTES, 
See  AanoMMSNT,  11. 

STIPULATION. 
See  CoHTBAOTS^  6. 

SUIT. 
%B  Action. 

SUPPLEMENTARY  PROOEED- 

dee  Practiob — Supplementary  Pro- 
ceecUngs.  , 

SURROaATB. 
See  Etidince,  25, 26. 

T. 

TA^Ea 

1.  ProdiictioQ  of  'vrhAt  purport  to  be 
the  Bfloenwnent  roUs,  without  proof 
of  their  aotheuticitj  or  the  genuine* 
nees  of  the  aaseesors'  signatures,  is 
not  sufficient  evidence  that  the 
taxes  therein  mentioned  were  duly 
imposed.  St&ftm  v.  PdUner, ...  60 

TERM  FEEa 
See  Praotigb — OotlSf  5,  6. 

TITLE  TO  CHATTELS. 

L  A  woman  owning  bank  stock  de- 
liyered  a  cloth  pocket  such  as  is 
usuaUy  worn  by  women  detached 
from  any  garment,  with  a  pocket- 
book  therein,  oontaming  a  certifi- 
cate of  the  ownership  of  such  stock, 
to  a  stepdaughter  residing  with  her 
on  the  most  mtimate  and  affection- 
ate terms,  with  the  declaration, 
**Here^  I  give  you  this;  I  make 
you  a  present  of  it ;  I  have  another, 
and  want  you  to  wear  them  the^ 
are  so  very  handy."  Heldy  that  this 
was  a  TBlid  gift  of  the  stock.  Such 
declaration  is  not  to  be  considered 
as  confined  to  the  mere  pocket 
without  its  contents,  especially  as 
the  donor  had  just  preyiously  ti^en 
out  therefrom,  and  replaced  therein 

Bosw.— Vol.  X.        94 


such  pocket-book,  after  taking  out 
of  it  two  treasury  notes  for  lilly 
dollars  each,  and  directing  their 
presentation  to  a  niece,  and  express- 
ing an  intention  in  favor  of  such 
stepdaughter  in  regard  to  certain 
houses.  AUerton  v.  Langj  ....  362 

See  Aotion,  20,  21. 
Payment,  1,  2. 

GiFt. 

TITLE  TO  REAL  PROPERTY. 

1.  A  conyeyance  of  land,  by  an  offi- 
cial assignee  in  bankruptcy,  pur- 
suant to  an  order  of  the  Court,  is 
not  within  the  prohibition  of  the 
statute  against  conveying  lands 
held  adversely.  Sievena  v.  Palmer^ 

60 

2.  In  order  to  establish  title  to  land, 
under  a  lease  by  the  corporation  of 
the  city  of  New  York,  for  non-pay- 
ment of  taxes,  it  is  necessary  to 
show  that  every  prerequisite  to  the 
power  to  sell  had  been  complied 
with. idL 

See  AssioNER,  3. 

New  York,  Crrr  op,  5. 

3.  Where  a  mortgage  executed  by 
husband  and  wi^,  of  lands  belong- 
ing to  the  wife  in  fee,  and  of  whicli 
the  husband  is  tenant  by  the  cur- 
tesy, is  foreclosed  alter  the  death 
of  the  wife,  by  proceedings  against 
the  husband,  without  joinin<(  the 
heirs  of  the  wife,  the  purchaser 
takes  only  the  life  estate;  and 
it  makes  no  difference  that  the 
Sheriff's  deed  on  the  sale  purports  to 
convey  the  fee.  And  the  mortgage 
being  extinguished  by  such  sale, 
an  action  by  the  heirs  of  the  wife 
to  recover  the  land  from  the  pur- 
chaser, after  the  death  of  the  hus- 
band, cannot  bo  sustained  as  an 
equitable  action  to  redeem ;  nor  can 
it  be  sustained  in  the  a8[>ect  of  an 
action  in  the  nature  of  ejef;tnient, 
where,  as  in  this  case,  a  deed  under 
which  tlie  wife  claimed,  which  was 
in  the  nature  of  a  releane  to  her  by 
numerous  heirs  of  her  devisor,  was 
executed  by  only  a  part  of  those 
named  in  it  as  grantors,  and  neither 
acknowledged  or  recorded,  nor 
proved  to    have    been    delivered. 
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Per  Barboub,  J.    Ibgal  et  al.  v. 
Pkro, 100 

4.  The  vendor  in  an  executory  con- 
tmct  for  the  sale  of  land,  suffered 
the  land  to  be  sold  for  non-i>ay- 
ment  of  taxes.  The  purchaser  de- 
layed, and  finally  refused,  to  com- 
plete the  purchase,  but  solely  on 
the  CTound  of  his  inability  to  pay ; 
and  ne  now  sued  to  recover  back 
what  he  had  already  paid. 

Heid,  that  inasmuch  as  during  all  this 
time  the  vendor^s  right  to  redeem 
from  the  tax  sale  was  subsisting, 
and  he  was  ready  and  willing  to 
complete  the  contract^  he  was  not 
to  be  deemed  in  default  Marth  v. 
Wfchof, 202 

6.  When  the  owner  of  land  in  the 
City  of  New  York,  bounded  on  one 
Hide  by  high  water  mark,  continues 
Uie  fences,  on  his  lines  running  to 
Uie  water,  down  to  low  water  mark. 
to  prevent  cattle  passing  around 
them;  this  is  not  such  an  occu- 
pancy or  indosure  of  the  land  be- 
tween high  water  mark  and  low 
water  mark,  as  will  constitute  an 
adverse  possession,  against  the  city 
ill  whom  the  title  thereto  is  vested 
by  charter.  Melbrlane  v.  Kerr,  249 

6.  Nor  is  the  building  of  a  bulkhead, 
or  the  filling  in  with  earth,  of  a 
limited  portion  of  tlie  land  between 
high  and  low  water  mark,  an  im- 
provement of  it ;  nor  is  the  cutting 
of  sedge  thereon,  under  a  claim  of 
a  custom  of  the  owners  of  the  up- 
land to  cut  sedge  below  high  water 
mark,  an  occupation  thereof,  such 
as  is  necessary  to  amount  to  an 
adverse  possession tdL 

TRADE  MARKa 

Ck>llTRA0T8,    1-5. 

TRIAL. 

See  Nbw  Trial. 

pRAonox — IHal 

TRUSTS. 
See  AflsioNiiEMT)  5 — 11. 

VENDOR  AND  PURCHASER. 
See  SLionoK  or  RcMBDnB,  1. 
Saus,  4. 
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WAIVER. 

1.  The  provisions  of  the  Code  regu- 
lating the  taking  of  objections  to  a 
complaint  may  be  considered  as 
impliedly  equally  applicable  to  au 
answer  seating  up  a  counterclaim ; 
and  when  an  issue  of  fact  is  raised 
upon  such  an  answer,  the  plaintiflf 
must  be  deemed  to  have  waived 
every  objection  to  form,  not  raised 
by  reply  or  demurrer  thereto.  Aifrti 
V.  OFarrtO, 143 

See  PLKAntNO,  5.        • 
Practiob — Appeal^  4. 

WITNESS. 

1.  In  order  to  prove  what  article  wa« 
intended  in  a  contract,  by  a  naiue 
used  in  commerce,  it  is  proper  to 
ask  a  witness  who  is  an  expert, 
"how  tlie  article  is  generally  known 
in  the  market?  and  how  spoken  of 
generally  ?"  PoUen  et  aL  v.  Z«  i2oy 
et  al.,  38 

2.  The  negative  testimony  of  wit- 
nesses familiar  with  a  certain  com- 
modity, who  have  long  dealt  in  it, 
that  tliey  never  saw  any  of  a  speoi* 
fied  brand,  may  be  weighed  against 
testimony  of  another  witness  that  he 
had  seen  it^  in  determining  whether 
such  brand  existed  and  was  known 
in  the  market id, 

3.  Testimony  of  a  witness  that  after 
the  sale  he  had  heard,  at  the  place 
of  sale,  that  the  potato  blight  was 
the  subject  of  general  oonveraa- 
tion  among  merohants  there,  prf^- 
vious  to  the  time  of  the  sale,  is 
inadmissible  as  being  mere  heanay 
evidence.  But  the  testimony  of 
witnesses  qualified  to  testify  od 
the  subject,  of  their  own  know- 
led^  and  opinion  of  the  causes 
which  affected  the  price  of  flour 
at  that  time,  is  admissible.  ifiSbmtk 
et  aL  T.  DmnwUmn  et  al., 332 

4.  Before  the  act  of  1860,  as  well  aa 
since  the  amendment  of  18^ 
husband  and  wife  were  not  in 
general  admissible  as  witnesses  for 
or  against  each  other.  Mc/oi  v. 
Moffoi, 468 
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